
PERSONAL PROPERTY AND SALES

By FRANK M. McKENNEY*

The most important development in this field during the survey
period was the enactment of the Motor Vehicle Certificate of Title
Act, which will be covered under the Statutes section of this article.
Two cases decided during the past year indicate the need for such an
act.

In the first of these cases,' the plaintiff, a Florida car dealer sold
certain automobiles to a Georgia dealer, taking a sight draft in pay-
ment. The Florida dealer retained the Florida certificates of title, but
failed to record his title retention contract in Georgia. The Georgia
dealer sold the cars to the defendant. When the sight draft was not
paid, the Florida dealer brought this trover action against the defend-
ant to recover the cars. The Court of Appeals held that by selling the
cars to a dealer, and failing to record his contract, the plaintiff gave
his vendee such external indicia of ownership as to protect an inno-
cent purchaser who bought from the vendee. Retention of the Florida
certificates of title did not protect the original seller's interest, as the
Florida law has no effect in Georgia.

The facts in Wyatt v. Singley2 are similar, but the court reached
a different result. In this case, the plaintiff advertised his "M.G." for
sale. A buyer appeared, representing himself to be the agent of a car
dealer. This buyer took the car for an alleged garage inspection,
leaving a draft with the plaintiff as payment. The plaintiff refused
to give a bill of sale to the automobile until the transaction was
completed. On the following day, the buyer offered the car for sale
to the defendant. The defendant called the plaintiff's wife, who in-
formed him that her husband had sold the car the previous day. Rely-
ing on this statement, the defendant bought the car. When the draft
given by the bogus buyer proved to be on a nonexistent acount, the
original owner brought a trover action against the defendant. The
trial court allowed the plaintiff to recover his "M.G." and the Court
of Appeals affirmed. It was held that the owner of personal property
is not estopped to assert his title merely because he delivers possession
to one making fraudulent representations, even though the owner is
negligent in so doing. The court also ruled that the wife of the plain-
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tiff had not been shown to be his agent in informing the defendant
that the car had been sold.

Although the court does not go into the rationale of its decision,
the difference between this case and the Cook Motor Co. case, supra,
seems to be the intention of the parties. Here, the owner did not
intend a completed sale, but only released possession of the car for a
"garage inspection", while in the Cook Motor Co. case, the seller
intended a complete sale, retaining only a security interest which he
failed to protect.

CONDITIONAL SALES

In Peters v. American Discount Co.3 the conditional vendee at-
tempted to recover an automobile from the vendor, who repossessed
it, on the theory that the vendor had rescinded the contract. The
court reaffirmed the well settled law that mere repossession under
the terms of a contract will not rescind it. It further held that repairs
made to the car after repossession did not amount to the vendor
treating the property as its own so as to rescind the contract under
the rule in Dasher v. Williams.4

When a conditional sales contract contains several provisions, viola-
tion of any one of which gives the vendor the right to foreclose, a
damage suit for wrongful foreclosure which alleges only that the pay-
ments under the contract were not in default at the time of foreclosure
states no cause of action.5 However, a similar allegation in a counter
affidavit to a foreclosure was held sufficient to withstand a motion
to dismiss in First National Bank of Atlanta v. Vinson.6 In this case,
the foreclosing bank alleged that the entire amount of the contract
was past due. The defendant denied this, and alleged that payments
had been made promptly as required by the contract. The evidence
established that the payments were not in default, and the bank
amended to show other grounds for foreclosure. The jury found for
the defendant, and the bank appealed the trial court's overruling of
its motion to dismiss the counter affidavit. A majority of the Court
of Appeals sustained the trial court, holding that it would be a
"traversty" to dismiss the counter affidavit, when the evidence showed
that the bank's original contention was false, or erroneous. Nichols, J.
dissented on the grounds that the counter affidavit was insufficient
to present a defense to any grounds for foreclbsure.7 If the bank had

3. 102 Ga. App. 603, 117 S.E. 2d 194 (1960).
4. 30 Ga. App. 122, 117 S.E. 108 (1922).
5. Covington v. General Motors Acceptance Corp., 102 Ga. App. 683, 117 S.E.
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alleged its true grounds for foreclosure in its original affidavit, the,
court might have followed the cases cited by Judge Nichols, and re-
quired dismissal of the counter affidavit.

In Young v. John Deere Plow Co.8 the transferee of the original
vendor sued the vendee on a note and conditional sales contract. In
his answer, the vendee set up a failure of consideration as a defense.
This answer was dismissed on general demurrer, on the grounds that
it failed to show a compliance by the defendant with contract pro-
visions as to notice of defects, and that there was no implied war-
ranty of the chattel. The Georgia Court of Appeals passed over all
argument and briefs on the questions of warranty and notice, and
sustained the trial court based on the following contract provision:

"Buyer agrees that, in the event this note is assigned, buyer
will not assert against any assignee thereof any claim or
defense which the buyer may have against the seller .... 9

The court based its ruling on the principle that parties may waive
by contract rights granted by law, so long as neither third parties nor
the public interest is affected. A contract to waive the defense of
failure of consideration is not considered to affect the public interest,
and will be enforced, in the absence of actual fraud. 10

A conditional sales contract containing a promissory note was held
to be negotiable to the same extent as the note, with the holder of the
instrument having the right to repossess, apply the proceeds to the
note, and sue for any deficiency, even though no transfer or indorse-
ment appears on the note."

EFFECT OF RECORDING THE INSTRUMENT

A stockholder of a corporation cannot notarize a conditional sales
contract to which the corporation is a party.' 2 In American Distribu-
ting Co. v. Reid 3 the court ruled that a contract so notarized cannot
be properly admitted to record, and any record of it will not serve as
notice to third parties of its contents.

In Lewis v. Jackson'4 the provision of Georgia law requiring re-
cording of foreign conditional sales contracts was held to protect an
innocent purchaser of a chattel covered by an unrecorded contract,
against the plaintiff's contention that only subsequent lienholders are
protected.

8. 102 Ga. App. 132, 115 S.E. 2d 770 (1960).
9. Id. at 134, 115 S.E. 2d at 772.

10. Mock v. Kemp & Lewis, 17 Ga. App. 448 (1) 87 S.E. 608 (1916).
11. Associates Discount Corp. v. Brantley, 102 Ga. App. 751, 117 S.E. 2d 916

(1960).
12. Southern Iron and Equipment Co. v. Voyles, 138 Ga. 258, 75 S.E. 248 (1912).
13. 101 Ga. App. 477, 114 S.E. 2d 299 (1960).
14. 102 Ga. App. 573, 117 S.E. 2d 209 (1960).
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WARRANTIES

A representation by the seller that collard seed are of a certain
variety may be relied upon by the purchaser as an express warranty,
and the Court of Appeals held that the purchaser has a cause of action
for any damages resulting from a breach of this warranty. 15

In Brown v. Moore"' the evidence was in conflict as to whether or
not the vendor of a used car expressly refused to warrant it. Under
this circumstance, the Court of Appeals reversed the trial court for
charging that an implied warranty exists in the absence of an express
warranty. If the jury should find that the seller had in fact refused
to warrant the car, then there could be neither an express nor an im-
plied warranty.

MISCELLANEOUS SALES TRANSACTIONS

General Casualty Co. of America v. Worthington Corp.'7 was a
suit by vendor against a subcontractor's surety. The subcontractor
ordered certain electrical equipment from the vendor, furnishing speci-
fications which called for 440 volt equipment. Later, the subcon-
tractor changed his order, substituting a different type of equipment.
The substitute equipment, fitted for 220 volt current was delivered
to the subcontractor, and retained by him for two months before
installation. At the time of installation, the subcontractor discovered
the discrepancy in voltage, and modified the equipment to use 440
volt current. He deducted the cost of this modification from the pur-
chase price paid to the vendor. The vendor sued for the amount
deducted, and the Court of Appeals upheld a judgment in his favor.
The court held that the discrepancy in the equipment was caused
by the subcontractor's failure to make explicit the changes 'in the
original specifications. It further held that acceptance and retention
of the equipment waived any discrepancy.

Under a contract of sale for a set of books, with a continuing sub-
scription for new pages, the buyer is liable for the price of the new
pages until such time as he gives notice to the seller to discontinue
the subscription.' s

The plaintiff in Samford v. Citizens and Southern National Bank19

had sold certain shares of stock, with an oral option to repurchase.
When the plaintiff sued his vendee's executor for specific performance
of the oral option, the trial court sustained a general demurrer to

15. Dixie Seed Co. v. Smith, 103 Ga. App. 386, 119 S.E. 2d 299 (1961).
16. 103 Ga. App. 111, 118 S.E. 2d 591 (1961).
17. 103 Ga. App. 97, 118 S.E. 2d 390 (1961).
18. W. F. Prior Co., Inc. v. Pilcher, 102 Ga. App. 77, 115 S.E. 2d 594 (1960).
19. 216 Ga. 215,115 S.E. 2d 517 (1960).
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his petition. The Supreme Court of Georgia affirmed, holding that
as the stock in question was of a value of more than fifty dollars,
the Statute of Frauds20 rendered the oral option unenforceable. The
court rejected the plaintiff's contention that the original sale consti-
tuted a partial performance of a whole contract, so as to take it out
of the Statute's operation. It held that the original sale and the option
to repurchase were separate contracts, and the completion of one
could not be considered partial performance of the other.

In the second appearance2 l of Turner v. Kay Jewelry Co.22 before
the appellate courts, it was held that the contract price is prima facie
evidence of the value of a chattel in a trover suit by the seller. This
is so even though the contract price might contain state and federal
taxes.

STATUTES

The IMotor Vehicle Certificate of Title Act 23 will provide an ex-
clusive method for transferring title to vehicles, and for perfecting
most liens against them. Briefly, the act requires that every owner
of a vehicle as defined by the act, which is within the state, and re-
quired to be registered in the state, shall apply to the Georgia State
Revenue Commissioner for a certificate of title.2 4 In addition to other
information, the application shall include a list of all liens against
the vehicle in the order of their priority, with the names and ad-
dresses of the lienholders.2 5 After examining his records, if he is
satisfied that the applicant is the owner of the vehicle, the Commis-
sioner will mail a certificate of title to the owner, or to the first lien-
holder. The lienholder will make sure that his security is correctly
stated, and mail the certificate to the owner.2 6

When an owner transfers his vehicle, other than as security, he
shall execute the transfer printed on the back of the certificate, and
deliver it to the new owner, who will "promptly" apply for a new
certificate in the space provided.2 7 Except for special provisions apply-
ing to dealers, and as between the parties, title does not pass until
th.e certificate is transferred.28 Section 12 of the act sets out the pro-
cedure for transfers by operation of law, and involuntary transfers.

20. GA. CODE §20-401 (7) (1933).
21. 103 Ga. App. 176, 118 S.E.2d 726 (1961).
22. Turner v. Kay Jewelry Co., 101 Ga. App. 173, 112 S.E.2d 783 (1960); 12

MERCER L. REV. 135 (1960).
23. Ga. Laws, 1961, p. 68.
24. Id. §6 at 73.
25. Id. §8 at 74.
26. Id. §§9, 10, 11, 12 at 75-77.
27. Id. §14 (a), (b) at 78.
28. Id. §14 (d) at 78.
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SECURITY INTERESTS

When an owner creates a security interest in a vehicle, he shall
execute an application on the certificate, and give it to the lienholder,
who shall mail it to the Commissioner. The Commissioner shall note
the lien on the certificate and mail it to any previous lienholder,
who in turn shall mail it to the next lienholder on the list, or to
the owner.29 Assignments of liens may be filed, but it is not required
by the act. When the security interest has been satisfied, the lien-
holder is required to execute a release.30 Mechanic's liens are also
required to be listed on the certificate.3 1 A mechanic who releases a
vehicle without noting his interest on the certificate will not be pro-
tected from subsequent liens, or purchasers.

CRIMES

Altering or forging a title certificate, using an altered or forged
certificate, and failing to list security interests with fraudulent intent
are made felonies by the act.3 2 Other violations of requirements of
the act are made misdemeanors. 33

IMPLEMENTATION

Vehicles registered in the state at the time the act goes into effect
will not be subject to its provisions for three years, unless a certifi-
cate is issued before that time.34 Security interests in such vehicles
rnay be perfected by delivery to the Commissioner of a notice of such
interest. 35 If perfected under prior laws, security interests will con-
tinue in force for two years and nine months from the effective date
of the act.3 6

This act was scheduled to take effect on January 1, 1962, but the
date was extended by the Governor until March 1, 1962. At this
writing, the complex bookkeeping required by the act, and a lack
of funds to implement it may delay its operation even longer.

29. Id. §22 at 85.
30. Id. §25 at 86, 87.
31. Id. §23 at 86.
32. Id.§31 (a) at 88, 89.
33. Id. §31 (b) at 89.
34. Id. §39 at 92, 93.
35. Id. §40 at 93.
36. Id. §47 at 96.
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