
NEGOTIABLE INSTRUMENTS AND BANKING LAW

By GEORGE D. BROWN*

Skilled researchers gleaned fourteen negotiable instruments cases
and a single banking case from the appellate opinions handed down
during the survey period. This appears to represent a slight increase
in litigation of questions involving negotiable instruments.

Two of the cases bear no more than passing mention. In one, it
was held that a check in the amount of the award in a condemnation
proceeding, which was dishonored due to insufficient funds, is not
payment within the ten-day period during which an appeal may be
taken by the condemnor upon payment of the award.' Another case
underlined the familiar rule that tender is invalid if improper condi-
tions are attached.2 The plaintiff refused to accept the defendant's
check, not because it was not legal tender, but because there was
annexed to the instrument a condition that endorsement constituted
a release of any and all claims against the drawer, including claims
not covered by the check. The check was an invalid tender because of
the improper demand. 3

A number of cases turned on questions of pleading and proof.
Where the plaintiff sued on a promissory note but failed to allege non-
payment, or any facts from which an indebtedness could be reasonably
inferred, the petition was subject to general demurrer. 4

An action was brought on a note given in connection with a condi-
tional bill of sale of personalty. The conditional sale provided that
the interest of purchasers could be sold without permission of the
vendor, if two conditions precedent were met. First, the indebtedness
of the notes must be current; second, the new purchaser must assume
the notes. Defendants' plea and answer alleged that the note was
current, and that the interest of the defendants had been sold to
another. It was held that the court properly sustained a demurrer to
this plea and answer, since the second condition precedent to sale
was not alleged.5
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1. State Highway Department v. Farmers Gin Co., 102 Ga. App. 35, 115 S.E.2d
760 (1960). See GA. CODE ANN. §20-1004.

2. GA. CODE ANN. §20-1105.
3. Edwards-Warren Tire Co., Inc. v. Coble, 102 Ga. App. 106, 115 S.E.2d 852

(1960).
4. House v. Isaacson, 102 Ga. App. 377, 116 S.E.2d 520 (1960).
5. Land v. Sharpe, 101 Ga. App. 635, 114 S.E.2d 794 (1960).
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In Williams v. Ruben,6 the plaintiff sought cancellation of a promis-
sory note which he alleged he gave under threat of foreclosure. It
was held, in accordance with the general rule, that threatened civil
action is not duress.7

Where the defendant's amended answer and cross bill admitted the
execution of the note sued upon, but alleged fraudulent misrepre-
sentations on the part of the plaintiffs, a directed verdict for plaintiffs
was affirmed because no evidence was offered by the defendant to
sustain her allegations of misrepresentation.8

Failure of consideration was a popular defense to actions on nego-
tiable instruments during the survey period, but it had varying de-
grees of success. The case of King v. RichO serves to emphasize the
rule that the burden of proving the defense of partial failure of con-
sideration rests upon the party asserting it. A verdict and judgment
for the payee of a note was affirmed where there was evidence pre-
sented on both sides of the question of consideration. The court said
that there was sufficient evidence to authorize a verdict for the
payees.

It is hornbook law that the defense of failure of consideration is
not available to the. maker against a holder in due course of a nego-
tiable instrument, and it was held that the fact that the defendant
was permitted to introduce evidence as to failure of consideration
without objection, did not raise a jury question; the evidence was said
to be wholly without value against a holder in due course. The words
"Trade Acceptance" and "The transaction which gives rise to this
instrument is the purchase of goods by the acceptor from the drawer,"
were not notice of infirmity in the instrument so as to prevent the
plaintiff from being a holder in due course. 10

Goldstein v. Drexler" presents interesting bills and notes questions.
In that case, the maker gave notes to his brother, the plaintiff's dece-
dent, which the maker and his witnesses testified were for the purpose
of giving the brother a prior claim in the event the business upon
which the maker was embarking should fail. The trial court directed
a verdict for the defendant, refusing to aid the parties to an illegal
contract. This judgment was reversed. The Court of Appeals pointed
out that the prima facie presumption that negotiable instruments
were based on valuable consideration 2 yields to direct, uncontradicted

6. 216 Ga. 431,117 S.E.2d 456 (1960) .
7. See, e.g., Bond v. Kidd, 122 Ga. 812, 50 S.E. 934 (1905).
8. Roberts v. Formisano, 103 Ga. App. 6, 117 S.E.2d 923 (1961).
9. 103 Ga. App. 50, 118 S.E.2d 277 (1961).

10. Equitable Discount Corp. v. Guest, 103 Ga. App. 258, 118 S.E.2d 864 (1961).
11. 102 Ga. App. 90, 115 S.E.2d 744 (1960).
12. GA. CODE ANN. §14-301.
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evidence that there was no consideration, placing the burden upon
the plaintiff to carry his whole case by a preponderance of evidence,
without benefit of the presumption. Here, however, there was evi-
dence on both sides of the question, and the court held that a jury
question was presented on the issue of consideration.

A number of interesting points are raised in Floyd Construction
Company v Stanley.' 3 Briefly stated, the operative facts are these:
Defendant, Floyd Construction Company (Floyd), gave its $14,000
note to plaintiff, Stanley, in return for a $4,000 note of Stanley Ay-
cock Construction Company (Aycock) and forty-three shares of Aycock
stock. In a suit brought by Stanley on the note, Floyd pleaded a
failure of consideration on two grounds. First, it alleged that the
Aycock stock bore the words "conditionally transferrable" and that
the stocks could not be sold to outsiders without first being offered
to other Aycock stockholders. This condition was not met, and Aycock
refused to transfer the shares to Floyd. Second, Aycock dishonored the
$4,000 note on the ground of fraud in the procurement by Stanley.
Judgment for Stanley was affirmed by the Court of Appeals.

In answering Floyd's first contention, the court said that the words
"conditionally transferrable" do not meet the requirements of GA.

CODE ANN. §22-1915,which requires that any restriction on transfer
of stock be spelled out on the certificates, and that Aycock's failure
to transfer the shares was the act of a third party and no defense. If
Aycock's failure was wrongful, the transfer could be compelled; and,
in any event, the court said that Floyd had possession of the shares
for six weeks before executing the note. This was said to be sufficient
time to put Floyd on inquiry as to whether there were valid restric-
tions on the transfer of the stock.

Regarding the partial failure of consideration based upon Aycock's
dishonor of the $4,000 note, due to alleged fraudulent procurement
by Stanley, the court said that fraud in the procurement refers to
fraud on the part of the holder, and not on the part of the person
obtaining the instrument from the maker. This rule appears to have
the support of a number of Georgia cases, including those cited by
the court in support of its statement.1 4

But what of GA. CODE ANN. §14-510 (1958 Supp.)?

The bona fide holder for value of a bill, draft, or promissory
note, or other negotiable instrument,- who receives the same
before it is due, and without notice of any defect or defense,
shall be protected from any defenses set up by the maker,

13. 101 Ga. App. 696, 115 S.E.2d 231 (1960).
14. Evans v. Johnson, 77 Ga. App. 277, 48 S.E.2d 159 (1948); Henry v. A. L.

Zachry Co., 93 Ga. App. 536, 92 S.E.2d 225 (1956); Star Provision Co. v.
Sears,.Roebuck & Co., 93 Ga. App. 799, 92 S.E.2d 835 (1956).
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acceptor, or indorser, except the following: 1. Non est factum.
2. Gambling, or immoral and illegal consideration. 3. Fraud
in its procurement.

If fraud in the procurement applies to fraud in the procurement
by the holder, then such holder is not bona fide, and the section
quoted would have no application. And if it means fraudulent, or
mala fide procurement by a bona fide holder, the section is ridiculous.
It is believed by this writer that GA. CODE ANN. §14-510 (1958 Supp.),
insofar as it applies to fraud in the procurement, is a codification
of the common law that existed before the Negotiable Instruments
Law. In his treatise, Professor Britton indicates that fraud in the
procurement means fraud in the procurement of the making of the
instrument.15 That is, if one, without negligence, signs a paper in the
belief that it is something other than a negotiable instrument [having
been induced to believe it is (say) a receipt or simple contract] there
has been no assent, without which contractual liability is impossible.
Fraud in the procurement as thus defined is a real and not a personal
defense, and as such is good against a holder in due course. To hold
otherwise is to attribute meaninglessness to GA. CODE ANN. §14-510
(1958 Supp.).

Some of the cases during the survey period deal with the question,
"Who has the right to enforce the instrument?"

In Baker v. Metallizing Company of America,16 action was brought
on a promissory note by the payee, whose uncancelled indorsement
over to a third party appeared on the note. A plea in abatement filed
on the ground that the indorsement showed that the plaintiff had no
title to the instrument was properly stricken by the trial court. The
title of a payee in possession may not be questioned, even though his
indorsement appears on the instrument.

An unusual note was the subject of litigation in Hodson v. Scog-
gins.'7 The note was negotiable in form, and the principal sum was
$4,989.92, payable to the order of A, B and C. A typewritten stipula-
tion provided:

"The first $1,000 payable herein, shall be payable to [C] and
when paid, shall constitute the full interest of this instrument
and the property secured thereby vested in the said [C]; pay-
ment to the said [C] shall be payment upon this note for the
first $1,000."18

C negotiated his interest to the plaintiffs, who brought suit for

15. BRiTrON, BILLS AND NoTEs §130 (1943).
16. 103 Ga. App. 174, 118 S.E.2d 843 (1961).
17. 102 Ga. App. 44, 115 S.E.2d 715 (1960).
18. Id. at 46, 115 S.E.2d at 717.
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$1,000 against Scoggins, the maker, without joining A and B. The
defendant argued that the action was controlled by GA. CODE ANN.

§§14-412 and 14-403. Section 14-412 provides that an instrument
payable to the order of two or more persons must be indorsed by all
payees, unless the payees are partners, or unless the party signing has
the authority to indorse for all the others. The court, however, held
(two judges dissenting) that the instrument in question was not
payable jointly to A, B, and C, but rather was two severable obliga-
tions. One obligation was to A and B jointly, and another was to C
individually.

Section 14-403 provides that an indorsement, to operate as a negotia-
tion, must be of the entire instrument, and not an attempt to transfer
a part of the instrument to two or more indorsees severally. The
majority points out that the purpose of this section is to avoid multi-
plicity of law suits against a maker who has entered into one obliga-
tion only. Here, the maker was held to have subjected himself to two
law suits by making two distinct obligations. The major point of
disagreement by the two dissenting judges was over whether two
distinct obligations were in fact created. The point is decidely argu-
able, but the majority is persuasive.

In Associates Discount Corp. v. Brantley,19 the fact situation is
more interesting than the face of the note sued upon. Defendant pur-
chased an automobile on conditional sale, and the conditional sale
contract contained a promissory note in the body. This note was
indorsed over to the plaintiff by the seller. Some months later, the
automobile was wrecked and replaced by insurance coverage. There-
upon, the defendant executed and delivered a second contract and
note, for the purpose of showing the change in collateral. This second
note was payable to the original seller, but-was delivered to the plain-
tiff without indorsement.

The court held, in accordance with GA. CODE ANN. §14-420, that
the transfer to the plaintiff by delivery, rather than indorsement, was
sufficient to give title to the plaintiff, and that such title was provable
by parol. Moreover, the court held that the plaintiff, as transferee,
could repossess the collateral securing the note, sell it and apply the
proceeds to the note, and sue for any deficiency.

The case of Bell v. Kleinberg2 describes the status of the accom-
modation endorser. A and B signed the note of a third party as ac-
commodation indorsers, and A paid off the note. Thereafter, A sued

19. 102 Ga. App. 751, 117 S.E.2d 916 (1960).
20. 102 Ga. App. 623, 117 S.E.2d 262 (1960) .
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B for contribution of one-half the note. B demurred on the ground
that the action was barred by the four-year statute of limitations.

The court upheld B's plea of limitations. Under GA. CODE ANN.
§14-101, an accommodation party is not a surety, since a surety agree-
ment must be an express, written contract to the effect that the party
signing as such is a surety. While a surety may recover on the note,
the right of an accommodation party to contribution from co-accom-
modation parties is based upon an implied contract to reimburse.
On such an implied contact, the statute of limitations is four years
from the time the accommodation party pays more than his share.
In this case, that event took place more than four years prior to the
suit, hence the action is barred.

No changes were made in the Negotiable Instruments Law of Geor-
gia during the survey period, although a resolution was passed creat-
ing a committee to study the Uniform Commercial Code.2 1 If this
study results in Georgia joining the leaders in adopting that compre-
hensive and useful piece of legislation, it will be an important stride
forward.

BANKING LAw

G. Franklyn Fischer & Associates, Inc. v. First National Bank of
Atlanta22 is the year's only banking case. The corporation sued the
bank to recover the face amount of certain forged checks paid out
over a period of eighteen months. No notice was given to the bank
as required by GA. CODE ANN. §13-2044, which provides that a de-
positor must notify the bank, within sixty days after receiving back
his cancelled checks, of any forged checks charged to his account. The
section makes an exception if the checks are paid out in bad faith
by the bank, or if the depositor has sufficient reason for failing to
give the required notice.

In this case, there is no question but that the depositor failed to
give the statutory notice, but it claims that it is excused due to alleged
"lack of good faith" on the part of the bank. The facts relied upon
to support the claimed lack of good faith grew out of a letter sent by
the bank to the depositor in which the bank promised to follow the
plaintiff's signature card precisely. The court pointed out that this
letter need never have been written-that it merely states the normal
duty of the bank. Nothing in this letter relieved the depositor of its
duty under the statute to examine its bank statement and give notice
within sixty days of any forged checks.

21. Ga. Laws 1961, p. 28 1 .
22. 102 Ga. App. 567, 116 S.E.2d 902 (1960).
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The legislature amended GA. CODE ANN. §13-2002, relating to
qualifications of directors, during the survey period.23 The section
now provides that sixty per cent, rather than eighty per cent, of the
directors must be citizens of Georgia, and that they may live within
forty miles of the city or town in which the bank is located rather
than within twenty-five miles.

23. Ga. Laws 1961, p. 196.


