
INSURANCE

By B. CARL BuIcE*

"ACCIDENT" CONSTRUED

The case of Aetna Casualty and Surety Company v. Starrett! involved
the interpretation of an accident policy which provided that the insur-
ance company was obligated "To pay on behalf of the insured all sums
which the insured shall become legally obligated to pay as damages
because of injury to or destruction of property, including the loss of
use thereof, caused by accident."

In the beginning the court pointed out, "The negligence of the insured
does not prevent an injury from being accidental unless so provided in
the policy where the insured has no intention of producing the injury."2

In Royal Indemnity Company v. McClatchey the Court of Appeals
construed the word "accident" to include an act of God. A generator
covered by an accident policy had been burned out when struck by
lightning. In reaching this result the court expressly overruled the case
of Ohio Hardware Mutual Insurance Company v. Sparks.4

ACCIDENTAL DEATH-PROOF

The case of Halligan v. Underwriters at Lloyd's, London,5 was a suit
brought on a policy of accident insurance to recover for an allegedly
accidental death. The cestui que vie had died unattended in a hospital
room and the question in issue was a rather technical one: did the
patient have a heart attack and fall out of bed, or was his fatal heart
attack precipitated by the fall from the bed. The latter case would
come within the terms of the policy, the former would not. The court
discussed at some length the medical testimony regarding the nature
of heart attacks and finally held that there was a sufficient factual issue
to support the jury's usual verdict for the plaintiff. Judge Carlisle took
exception to this result and filed a dissenting opinion stating that there
was absolutely no evidence to establish an accident.

*Member of the firm of Wheeler, Robinson & Thompson, Gainesville, Georgia.
A.B., Mercer University, 1954; LL.B., 1957. Member of the Georgia Bar.

1. 102 Ga. App. 278, 115 S.E. 2d 641 (1960).
2. Citing, The Life and Casualty Insurance Company of Tennessee v. Benion, 82

Ga. App. 571 (2), 61 S.E. 2d 579 (1950).
3. 101 Ga. App. 507, 114 S.E. 2d 394 (1960).
4. 57 Ga,. App. 830, 196 S.E. 915 (1938).
5. 102 Ga. App. 905, 118 S.E. 2d 107 (1960).
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Under the terms of an accident policy providing benefits for accidental
death not aggravated by any disease or infirmity, there could be no
recovery where death was the result of an injury aggravated by hemo-
philia and where the evidence showed that the death would not have
occurred had it not been for the hemophilia.6

AGENT, NOTICE TO

The insurance policy in the case of Whitmire v. Canal Insurance
Company7 provided that the insured vehicle would cease to be covered
if it became subject to any mortgage or other encumbrance not specifi-
cally described in the policy. The insured mortgaged his truck and
advised the insurance agency of that fact. The Court of Appeals held
that where the agent had notice of the encumbrance and thereafter
accepted payment of premium, a loss suffered by the vehicle would come
within the coverage of the policy even though the mortgage had not
been noted in an endorsement upon the policy.

AGENT, REPRESENTATIONS OF

Fields v. Fire & Casualty Insurance Company of Connecticuts was an
action for fraud against an insurance company based upon certain
representations made by an agent. In affirming a judgment sustaining
a general demurrer the Court of Appeals stated:

When the defendant's agent allegedly advised the plaintiff,
with whom no fiduciary relationship existed, that they were
protected from loss under the provisions of the fire insurance
policy, he was expressing an opinion of law and this would not
constitute actionable fraud.9

ASSAULT-DEATH OF INSURED WHILE COMMITTING

The case of Quaker Life Insurance Company v. Sutsonl0 involved a
suit on two separate insurance policies. Judge Bell introduced the
opinion of the court by stating:

The record shows conclusively that the deceased was acting in
a belligerent manner and advancing in a menacing and threat-
ening way upon a third party, uttering threats and curses, carry-

6. Miller v. Life and Casualty Insurance Company of Tennessee, 102 Ga. App.
655, 117 S.E. 2d 237 (1960).

7. 102 Ga. App. 611, 117 S.E. 2d 348 (1960).
8. 101 Ga. App. 561, 114 S.E. 2d540 (1960).
9. Id. at 562, 114 S.E.2d at 540.

10. 102 Ga. App. 53, 115 S.E. 2d 699 (1960).
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ing a knife in her hand, which caused the third party to retreat
and finally to shoot fatally the insured.11 (All italicized in
original.)

The first policy sued upon contained the following provision:

"Exceptions and exclusions. The insurance under this policy
does not cover and the company shall not be liable for loss
resulting directly or indirectly, wholly or partially from:
(f) participating in a riot or attempting to commit an assault
or felony .... "12

The other policy contained the provision:

"When policy is voidable. Unless this policy is incontestable at
the date of death of the insured, this policy shall be voidable by
the company either before or after any claim if . . . (d) The
death of the insured occurred while the insured was under the
influence of narcotics or intoxicants, or while in the perform-
ance of, or taking part in any altercation resulting in physical
violence or while committing a felony .... 13

The court discussed the definitions of the words "assault" and "alter-
cation" and decided that the least that could be said about the insured's
last acts on earth was that they fitted both terms. It was therefore error
for the trial court to overrule the insurance company's motion for
judgment notwithstanding the verdict.

The question at issue in Indcpendent Life and Accident Insurance
Company v. Thornton14 was whether the death of the insured came
within the terms of certain policy provisions which excluded recovery
for accidental death under certain given circumstances. The policy pro-
vided that the insured's death would not be covered' if, while an aggres-
sor, he died as the result of an intentional act of another. The Court of
Appeals held that under the terms of the policy it would be sufficient to
deny recovery if the act causing death was intentional. The death of the
insured need not have been the intended result of the act.

BAD FAITH

In the case of Edwards-Warren Tire Company. v. Coble,15 Judge
Frankum has made a monumental effort to bring some order out of the
heretofore confusing array of decisions relating to bad faith. This is
not a case involving insurance but the law set out should be equally
applicable to an insurance case. The decision should be studied care-
fully as a superior example of judicial analysis.

11. Id.at55,115S.E.2dat70.
12. Ibid.
13. Id. at 57, 115 S.E.2d at 702.
14. 102 Ga. App. 285, 115 S.E. 2d 835 (1960).
15. 102 Ga. App. 106, 115 S.E. 2d 852 (1960).
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In an action to recover, for bad faith and attorney's fees, the jury
cannot return a finding for attorney's fees alone without finding bad
faith.16

When a plaintiff seeks a principal amount plus interest, penalty and
attorney's fees, it is better practice to require the jury to set out each of
these items separately. However, it is not error to fail to do so.17

If the defendant company offers the plaintiff less than 75 cents on the
dollar of the lowest estimate proved on the trial and does not explain
its reason for not offering more, the jury may be justified in returning
a verdict for attorney's fees and penalty as provided by GA. CODE ANN.

§56-706 (1960 Rev.).'-
In Reserve Life Insurance Company v. Ayers 9 the plaintiff had sued

the insurance company alleging a refusal by the company to pay a valid
claim under an insurance policy. The defendant filed an answer alleging
as a defense certain fraudulent representations made by the plaintiff in
his application for insurance. The plaintiff then filed an amendment
alleging that the defendant knew the allegations of its answer to be
false and had simply set out these contentions in order to blacken the
good name and reputation of the plaintiff. The plaintiff contended that
the defendant's action was taken in bad faith and prayed for attorney's
fees to refute this attack upon his good name.

The Court of Appeals summarily dismissed the whole matter reiter-
ating the established proposition that bad faith, which will authorize
the award of a penalty and attorney's fees under the provisions of GA.
CODE ANN. §56-706 (1960 Rev.), must occur at the time the company
fails to pay the benefit provided for in the policy. In reaching its decision
the court observed, "we know of no provision of law which allows puni-
tive damages and attorney's fees because the defendant pleads an un-
founded defense.'

20

If this were not true, how clear our now cluttered calendars might
become.

21

16. Union Central Life Insurance Company v. Cofer, 103 Ga. App. 355, 119 S.E.
2d 281 (1961).

17. Fidelity and Casualty Company of New York v. Mangum, 102 Ga. App. 311,
116 S.E. 2d 326 (1960).

18. Ibid.
19. 101 Ga. App. 887, 115 S.E. 2d 477 (1960).
20. Id. at 888, 115 S.E.2d at 479.
21. Other cases dealing with bad faith decided during the survey period are:

Aetna Casualty and Surety Company v. Starrett, 102 Ga. App. 278, 115 S.E.2d
641 (1960) (failure to defend an action against the insured); New Amster-
dam Casualty Insurance Company v. Russell, 102 Ga. App. 597, 117 S.E. 2d
239 (1960) ; General Accident Fire & Life Assurance Corporation v. Azar, 103
Ga. App. 215, 119 S.E. 2d 82 (1961); Travelers Indemnity Company v.
Wilkes -County, 102 Ga. App. 362, 116 S.E. 2d 314 (1960).
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BURGLARY

McCoy Grocery Company v. Travelers Indemnity Company2 2 involved
a policy of burglary insurance which covered losses due to felonious entry
into a safe or vault provided such entry be made by actual force and
violence which leaves visible marks upon the doors closed by combina-
tion locks. The Court of Appeals held that there was sufficient evidence
to support a finding of visible marks of violence and, therefore, the trial
court erred in granting a nonsuit.

In a dissenting opinion, Judge Felton pointed out that the only evidence
of force and violence was a small dent or scratch on the dial and some
scratches around the hinges of the door secured by the combination lock.
There was no testimony of any damage to the lock or to the door. Judge
Felton took the position that such evidence was circumstantial evidence
only and did not reasonably preponderate to the conclusion of violence
as opposed to every other possible theory.

CANCELLATION

The case of New Amsterdam Casualty Insurance Company v. Russell2

held that where an insurance contract so provides, mailing a proper
notice of cancellation will terminate the contract. Proof of such mailing
will be an absolute defense to any suit on the policy. However, the
burden of this proof is upon the company and ambiguities will be re-
solved in favor of the insured. Evidence that the insured received no
notice is admissable for the jury to consider in determining whether or
not any notice was mailed. In this case, evidence that the notice was
sent to "John David Russell" when the insured's name was "John Davis
Russell" together with the insured's testimony that he had never re-
ceived a notice of cancellation, were sufficient facts to justify a jury
verdict for the insured.

DECLARATORY JUDGMENT

Phoenix Assurance Company v. Glens Falls Insurance Company4 was
a suit by one insurance company against another to determine which
was obligated to respond and defend -a suit against a mutual insured.
The Court of Appeals recognized that as between an insurance company
and its insured, the company has a right to a declaratory judgment to

22. 101 Ga. App. 638, 114 S.E. 2d 924 (1960).
23. 102 Ga. App. 597, 117 S.E. 2d 239 (1960).
24. 101 Ga. App. 530, 114 S.E. 2d 389 (1960).
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determine whether it is obligated to defend an action against an insured.2"
On the other hand, the insured does not have the right to bring a declara-
tory judgment action to determine whether an insurance company is
obligated to extend a defense in a particular suit. This is under the theory
that the insured will want his action defended in any event and will,
therefore, not be harmed by being compelled to conduct such defense
and subsequently seek reimbursement from his alleged insurance carrier.",
In this declaratory judgment action, between two insurance companies,
the plaintiff insurance company is in the same position as an insured.
That is, they can go ahead and tender a defense reserving their rights
against the defendant insurance company for determination and an action
at law after the principal case has been decided. A declaratory judgment
under such circumstances is, therefore, improper.

The case of St. Paul Fire & Marine Insurance Company v. Johnson27

considered the question of whether third party claimants were proper
parties to a declaratory judgment action filed by an insurance company
to determine its liability to defend the insured. This case points out that
unless third party claimants are made parties to such a suit they will
not be bound by the decision in the case. They are, therefore, proper
parties to such an action.

CONSTRUCTION OF TERMS

California Insurance Company v. Blumburg8 involved the construc-
tion of a warranty to the effect that the insured vehicle would not be
operated on "regular and frequent trips" beyond a certain designated
radius from the vehicle's principal garage. The Court of Appeals held
that the construction of a contract is a question of law for the court.
The rules of law set forth in the code which relate to construction of
contracts are framed for the guidance of the court. There is no ambiguity
in the phrase "regular or frequent trips" and the trial judge erred in
charging the jury certain principles of contract construction.

EFFECTiVE DATE OF LIFE POLICY

In Saddler v. Cotton States Life & Health Insurance Company29 the
plaintiff contended that she and her late husband had been misled by

25. Mensinger v. Standard Accident Insurance Company, 202 Ga. 258, 42 S.E.
2d 628, (1947); Georgia Casualty & Surety Company v. Turner, 86 Ga. App.
418, 71 S.E. 2d 773 (1952); Griffin v. Hardware Mutual Insurance Co., 93
Ga. App. 801, 92 S.E. 2d 871 (1956).

26. U. S. Casualty Company v. Georgia S. & F. Railway Company, 95 Ga. App.
100, 97 S.E. 2d 185 (1957).

27. 216 Ga. 437, 117 S.E. 2d 459 (1960).
28. 101 Ga. App. 587, 115 S.E. 2d 266 (1960).
29. 101 Ga. App. 866, 115 S.E. 2d 398 (1960).
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the agent of the insurance company regarding whether a policy upon
the life of her husband was currently in effect. The Court of Appeals
decision involved the interpretation of the following standard provision
of the life insurance policy:

"(1) The company shall incur no liability under this applica-
tion until it has been received and approved, a policy has been
issued and delivered, and the full first premium specified in the
policy has been actually paid to and accepted by the company
while health, habits and occupation of the proposed insured,
wife and dependent children remains as described in this appli-
cation in which case the policy shall be deemed to have taken
effect on the policy date."30

The policy in this case had been delivered to the agent and the
standard rule is that acceptance of the application by the insurance
company and a delivery of the policy to the local agent of the company,
to be unconditionally delivered to the insured, completes the contract as
of the time of such delivery. However, if something remains to be done
by the agent, the delivery is not unconditional. In this case, the agent
was under an obligation to determine that the health, habits and occu-
pation of the proposed insured and his family were unchanged from
the date of the application. In addition, the full first premium specified
in the policy had not been paid by the applicant.

The policy contained a further provision that only specified officers
of the company could change the requirements of the contract and that
such changes could be made only in a writing attached to the policy.
The court observed that such limitations on the power of the agent were
valid and binding. Further, the court said that the plaintiff could not
avoid the provisions of the application simply by contending that she
never read the application.

"One who signs a written document without reading it, unless
prevented from doing so by some fraud or artifice, which is not
alleged here, is chargeable with knowledge of its contents. '31

The Court of Appeals held that whatever the agent said or did, the
provisions of the policy had not been complied with and that no
policy was in effect.

In a dissent, Judge Bell said that he thought that this decision stated
the law but that it was his feeling that companies ought to be bound
by the actions of their agents. Such an idea might sound good, but it dis-
regards all of the established law regarding contracts in writing and the
law which requires insurance policies to be in writing. It would seem

30. Id. at 869, 115 S.E.2d at 400.
31. Id. at 870, 115 S.E.2d at 401.
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that such a general rule as Judge Bell recommends would throw cases
of this type open to all sorts of doubtful parol testimony. How would
companies ever be able to protect themselves from irresponsible agents
and irresponsible allegations of greedy claim seekers? All men are not
honest, not even all plaintiffs who sue insurance companies. If Judge
Bell's proposed rule were law, it would be impossible ever to confine an
insurance policy within the document itself. Those claimants who were
willing to commit perjury could always testify that the agent had waived
whatever provision of the policy might otherwise bar their recovery.
In such a case, all the company could do would be to bring its agent into
court to deny the plaintiff's testimony and the matter would have to be
submitted to a jury, who, justly or unjustly, might share Judge Bell's
opinion about the practices of insurance agents.

ELECTION BETWEEN ALTERNATIVE PROVISIONS OF POLICY

The insurance policy in the case of Hatfield v. Colonial Life & Accident
Insurance Company32 had two provisions, one allowing a payment of
$500 for the loss of a hand and the other providing for a larger payment
in the case of total disability. The insured lost his hand in an accident
and accepted a $500 payment from the company. Subsequently he at-
tempted to collect more, claiming that he was totally disabled as a result
of his loss. The court said that the two provisions of the policy were in
the alternative and that either might be applicable. But the insured,
having accepted compensation under one provision of the policy, could
not now turn around and try to collect under the other provision.

EVIDENCE OF INSURANCE

In his closing argument, a plaintiff's attorney made the statement,
"there is somebody behind this case with reference to the defendant." 33

Upon this ominous pronouncement, the defense counsel moved for a
mistrial. The Court of Appeals held that the remark was indeed im-
proper but that the rebuke and instructions of the judge so corrected
the fault that a mistrial was not demanded.

In the case of Smith v. Goodzvin34 the following questions and answers
were held not to improperly inject the question of insurance into the
trial of the case:

"Question: What is your employment? Answer: Insurance adjustor.

32. 102 Ga. App. 630, 116S.E. 2d 900 (1960).
33. Collins v. Porterfield, 102 Ga. App. 294,297, 116 S.E.2d 105, 108 (1960).
34. 103 Ga. App. 248, 119 S.E. 2d 35 (1961).
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Question: And what is the nature of the duties of an insurance ad-
justor?"35

The court's allowing considerable time to elapse between the admis-
sion of evidence regarding insurance and a ruling which excluded this
evidence from the jury was not an error requiring reversal. 36

FIRE POLICY-NAMED INSURED Is SPOUSE OF PROPERTY OWNER

Great American Insurance Company of New York v. Walton37 sets
out the following established principle of law:

"Where a fire-insurance policy appears, upon its face, to be
issued to a husband in his individual capacity upon property
purporting to belong to him, but which in fact belongs to the
wife, the policy will, where the insurer, through the agent issuing
it, had actual notice from the husband, at the time, that the
property insured belonged to the wife, be construed as a valid
contract of insurance, covering the property of the wife, issued
to the husband as trustee, and the husband can recover there-
for for the benefit of the wife."38

GARNISHMENT

In a garnishment proceeding against an insurance company to recover
the amount of a judgment previously procured against an alleged in-
sured, the garnishee must show that the damages were sustained in an
event covered by the policy and that the insured complied with all of the
necessary conditions precedent to invoke the liability of the insurance
company. The garnishee can stand in no better position than the de-
fendant in the main action.39

GROUP INSURANCE-TERMINATION

In terminating coverage of an employee under a group insurance
contract, the insurance company may be guided by consideration of
whether the employer treats the employment as having been terminated.
If the employer stops paying premiums on the employee, the coverage
ceases and the insurance company will not be liable upon the subsequent
death of the employee. 40 The question of the liability of the employer
in such a case has not been decided.

35. Id. at 249, 119 S.E.2d at 37.
36. Bentley v. Ayers, 102 Ga. App. 733, 117 S.E. 2d 633 (1960).
37. 101 Ga. App. 475, 114 S.E. 2d 281 (1960).
38. Id. at 476, 114 S.E.2d at 283.
39. Lamb v. Allstate Insurance Company, 103 Ga. App. 107, 118 S.E.2d 740

(1961).
40. Metropolitan Life Insurance Company v. Kohn, 103 Ga. App. 162, 118 S.E.

2d 731 (1961).
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INDEMNITY, CONTRACT OF,

DISTINGUISHED FROM CONTRACT TO PAY LIABILITIES

In the case of Aetna Casualty and Surety Company v. Starrett," the
court pointed out the distinction between a contract to pay liabilities and
a contract of indemnity. An action cannot be brought upon a contract
of indemnity until the liability has been discharged. On a contract to

pay liabilities, however, the cause of action matures when the liability
attaches.

INSURANCE COMMISSIONER-JUDICIAL REVIEW OF RATE MAKING

The case of South-Eastern Underwriters Association v. Cravey" held
valid the provision in Georgia law providing for judicial review of rates
fixed by the Insurance Commissioner.4 3 The trial court had held the
statute to be an invalid attempt to vest legislative rate-making duties in
the court. The Supreme Court reversed the trial court, pointing out that

the statute does not give the court the authority to make rates, but
merely to approve or disapprove rates set by the Commissioner.

"INSURED" DEFINED

Fireman's Fund Indemnity Company v. Mosaic Tile Company44 was
an action for a declaratory judgment in which the plaintiff was seeking
to have determined its right as an additional insured under a policy
issued by the defendant. This suit arose out of an injury to one Aaron
Martin, sustained while he was an employee of the named insured. At the
time of Martin's injury, the plaintiff was loading a truck owned by the
named insured under circumstances which made the plaintiff an addi-

tional insured under the policy. The question at issue was whether the
injury to Martin came within one of the exclusions contained in the
policy coverage. The policy excluded coverage of injuries for which

"the insured or any carrier as his insurer may be held liable under any
workmen's compensation . . . law .... "4 The defendant's insurance

company had paid Martin workmen's compensation benefits under a
policy with the named insured. The Court of Appeals held that the
definition of the word "insured" as set forth in the policy was not
ambiguous and clearly embraced the plaintiff company. Since both

41. 102 Ga. App. 278, 115 S.E. 2d 641 (1960).
42. 216 Ga. 599, 118 S.E. 2d 471 (1961).
43. This decision dealt with the provision in Ga. Laws 1959, pp. 255, 262, but the

court pointed out that the same statute is embodied in the new insurance code,
Ga. Laws 1960, pp. 289, 376, GA. CoDE ANN. §56-518b (1960 Rev.).

44. 101 Ga. App. 701, 115 S.E. 2d 263 (1960).
45. Id. at 704, 115 S.E.2d at 265.
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the plaintiff company and the named insured are embraced in the
word "insured" as it is used in the above quoted exclusion, the present
case does come within the exclusion and the plaintiff does not have
coverage with the defendant for this particular incident.

INTOXICATION

The mere fact that an insured had consumed intoxicating beverages
and was at the time of his death under the influence of intoxicants,
would not constitute per se a bar to recovery on a double indemnity
provision of a life insurance policy in the absence of a clause expressly
excluding death under such circumstances. While it is true that the
insured may have voluntarily exposed himself to danger, voluntary
exposure to danger by an insured will not defeat recovery unless the
policy specifically excepts such a coverage. Nor would negligence on the
part of the insured defeat recovery."

LIFE, INSURABLE INTEREST IN

The case of Theus v. Bankers Health and Life Insurance Company47

reiterates the long established proposition that a person has an insurable

interest in his own life and may name whomever he pleases as a bene-
ficiary under a policy of life insurance.

NEGLIGENCE OF INSURED

Pennsylvania Threshermans and Farmers Mutual Insurance Company

v. McCall4" interprets GA. CODE ANN. §56-819 (1960 Rev.), which is
ambiguous, contradictorily worded and has been repealed by the new
insurance code. The case involved a tractor which caught fire, and the
question was whether the insurance company was relieved of liability
because of certain negligence of the agent of the insured in minimizing
the damage. The court held that under the provisions of the code section,

simple negligence did not relieve the insurance company although gross
negligence would."

PAYMENT OF PREMIUM-COMPANY RECEIPTS

Life Insurance Company of Virginia v. Wood 50 involved the construc-
tion of a policy provision which required that premium payments be

46. Union Central Life Insurance Company v. Cofer, 103 Ga. App. 355, 119 S.E.2d
281 (1961).

47. 216 Ga. 377, 116 S.E. 2d 573 (1960).
48. 102 Ga. App. 137, 115 S.E. 2d 740 (1960).
49. See also Aetna Casualty and Surety Company v. Starrett, supra, n. 21.
50. 101 Ga. App. 661, 115 S.E.2d 240 (1960).
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recorded on a proper company receipt. It seems that the plaintiff's wife
had been allowed to testify that she had paid the agent certain premiums
which would have kept the policy from lapsing prior to the death of the
cestui qui vie. The issue on appeal was whether such testimony was
properly admitted. The Court of Appeals held that failure to enter the
payment on a proper receipt would not work a forfeiture"' and held
that the parol testimony was admissible.

In an able dissent Judge Felton pointed out that the Smith case was
distinguishable from the case at bar since in the Smith case there was
evidence that payment had actually been received by the company. In
the present case there was no evidence that such payments had been
received. Judge Felton stated his opinion that the policy provision re-
quired that payment be recorded on a valid receipt form, and that failure
to comply with the policy provisions should work a forfeiture. Any other
result would make it impossible for an insurance company to protect
itself against the possibility of fraud on the part of its agent.

PLEADINGS - JACK JONES

FORMS AND ACTIONS FOR INSURANCE PREMIUM

In an action for insurance premiums, an itemized statement listing
each policy number, the effective date thereof, the amount of premium
charged and information regarding the credit to which the defendant
is entitled constitutes a sufficient bill of particulars and will stand against
general and special demurrers.52

PROOF OF Loss

New York Underwriters Insurance Company v. Knowles53 discussed
the question of when a policy provision requiring a sworn proof of loss
may be waived by the conduct of the agents of the insurance company.
Judge Frankum, speaking for the court in a well documented opinion, set
out the following applicable principles of law:

Clauses in insurance policies which prohibit waivers, unless en-
dorsed thereon, refer only to the provisions which enter into the
contract of insurance, and do not affect conditions which are to
be performed after loss, such as furnishing proofs of loss and
giving notice. These may be expressly waived, or may be waived

51. Metropolitan Life Insurance Company v. Smith, 51 Ga. App. 862, 181 S.E.
804 (1935).

52. Southern Wire & Iron, Inc. v. American Casualty Company, 103 Ga. App. 267,
118 S.E.2d 859 (1961).

53. 101 Ga. App. 922, 115 S.E. 2d 474 (1960).
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by conduct inconsistent with an intention to enforce a strict
compliance .... 51

An adjustor sent to adjust a loss presumably has authority to waive a
proof of loss and such a waiver may be effected by a refusal to pay, an
unqualified promise to pay or conduct inconsistent with an intention to
enforce a strict contractual compliance.

In this case the requirement of proof of loss was held to have been
waived by protracted negotiations with the insured including one attempt
to repair the tractor.

The decision in the case of Fidelity and Casualty Company of New
York v. Mangum- 5 held that when the insurance company admitted
liability in a lesser amount than the plaintiff claimed, the admission of
some liability waived the technical requirements of the proof of loss. The
argument seems to be that if the insurance company states in its answer
that it is liable in some amounts, then a proof of loss must have been
either filed or waived. Otherwise, the company would not be liable in
any amount.

Where the evidence shows that an insurance company has unequiv-
ocally refused to pay a claim and thereby waives the requirement of a
proof of loss, the insured is not limited in his recovery of damages to the
amount of damages set out in the proof of loss.5 6

PUBLIC SERVICE COMMISSION ENDORSEMENT

Grain Dealers Mutual Insurance Company v. White 5' was an action

by an insurance company to recover from its assured certain expenses
of litigation and settlement. The company contended that because of
extended coverage afforded by an endorsement issued pursuant to the
rules of the Georgia Public Service Commission, the company was re-
quired to defend and dispose of a law suit which would not have been
covered by the policy except for the endorsement. Under such circum-
stances, the policy provided that the company could seek reimbursement
from the insured. In defense, the insured argued that the company had
taken over the handling of the actions against its will and that the cases
did not come under the endorsement because the truck involved in the
accident was not being operated as a common carrier at the time of the
accident. On a motion for judgment non obstante veredicto, the court
held that the insurance company had not proved that the truck was being

54. Id. at 924, 115 S.E.2d at 474.
55. 102 Ga. App. 311, 116 S.E. 2d 326 (1960).
56. General Accident, Fire & Life Assurance Corporation v. Azar, 103 Ga. App.

215, 119 S.E. 2d 82 (1961).
57. 103 Ga. App. 260, 119 S.E. 2d 38 (1961).
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operated as a common carrier at the time of the accident. Judgment for
the defendant was affirmed.

RELEASE, RATIFICATION BY INSURED

When an insurance company settles a claim for damages with a third
person the insured is not bound by such a settlement unless he consents
thereto. The insured therefore may subsequently bring suit against the
claimant and recover. But if the claimant files a cross-action and the
insured urges the settlement with the insurance company as a defense
to the cross-action, the actions of the company are thereby ratified by
the insured. The accord and satisfaction therefore becomes his act as
well as the act of the insurance company and the entire cause of action
is extinguished. Therefore, the insured cannot then continue to proceed
against the third party."

SCHOOL Bus INSURANCE

During the last survey period the Supreme Court held that a person
injured by the negligence of a school bus driver cannot bring an action
directly against the insurance company where the policy involved provides
that a judgment must first be recovered against the county school board.69

This proposition was restated in two cases decided during the past survey
period. 60

STATUTORY POLICIES - ACTIONs AGAINST INSURANCE COMPANY

The case of Southern Indemnity Company v. Young 6' involved a
situation very similar to the above school bus cases. The plaintiff at-
tempted to bring suit directly against a liability insurance carrier without
first recovering a judgment against the insured. The policy had been
issued under a city ordinance requiring taxi cabs to carry liability insur-
ance. The court held that in the absence of a contrary provision in the
ordinance, a policy provision which required a judgment to be recovered
against the insured before suit could be brought against the company
would be given full effect. The petition, showing both the ordinance
and the provisions of the policy, was subject to general demurrer.

58. Cochran v. Bell, 102 Ga. App. 617, 117 S.E. 2d 645 (1960).
59. Cotton States Mutual Insurance Company v. Keefe, 215 Ga. 830, 113 S.E. 2d

774, 12 MERCER L. REv. 105 (1960).
60. Cotton States Mutual Insurance Company v. Dozier, 101 Ga. App. 573, 114

S.E.2d 453 (1960); Cotton States Mutual Insurance Company v. Pinson, 101
Ga. App. 574, 114 S.E. 2d 454 (1960).

61. 102 Ga. App. 914, 117 S.E. 2d 882 (1960).
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INSURANCE

STOCK SUBSCRIPTION, RECOVERY OF SUMS PAID

After the time allowed for the organization of a new insurance company
has expired, it is proper for the Insurance Commissioner to bring suit
against the company's bond, on behalf of a subscriber, to recover sums
paid to the company's treasurer.8 2

SUICIDE, PRESUMPTION

In a long and striking decision Judge Bell, speaking for a majority of
the Court of Appeals, attempted to change the Georgia law regarding
the presumption against suicide. The effect of the decision was to state
that if any evidence was introduced either to establish or to rebut the
possibility of suicide the presumption thereupon vanished and it would
be error for the trial judge to charge the jury that there was a presumption
against suicide.63 However, the Supreme Court granted certiorari, re-
versed the Court of Appeals and left the law unchanged, saying:

The only place the presumption vanishes is in the jury room,
and the time it vanishes is when the jury, in consideration of
all the facts and circumstances, determines that the preponder-
ance of the evidence is against the theory of accident; and where
that decision is arrived at, the presumption against suicide, like
all other circumstances and inferences in favor of accident,
vanishes.6

4

"THEFT" CONSTRUED

South Carolina Insurance Company v. Jackson6 5 was an action by an
insured against his insurance company in an attempt to recover under
the terms of a theft policy which provided that it was "to pay for loss
of or damage to the automobile hereinafter called loss, caused by theft,
larceny, robbery or pilferage." The Court of Appeals held that the taking
of the insured property by a person claiming an interest on the basis of
an unsatisfied equity, was not a taking with intent to steal such as would
be covered under the policy.

62. Yorkshire Insurance Company of New York v. Cravey, 102 Ga. App. 591, 117
S.E. 2d 167 (1960).

63. Kennesaw Life and Accident Insurance Company v. Templeton, 102 Ga. App.
867, 118 S.E. 2d 242 (1960).

64. Templeton v. Kennesaw Life and Accident Insurance Company, 216 Ga. 770,
773, 119 S.E.2d 549, 551 (1961).

65. 103 Ga. App. 3, 117 S.E. 2d 878 (1961).
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MERCER LAW REVIEW

VANDALISM, MALICIOUS MISCHIEF DEFINED

General Accident, Fire & Life Assurance Corporation v. Azar68 is the
first Georgia case to give a legal definition to the term "vandalism and
malicious mischief." The court noted that in its historic origin the word
vandalism had originally meant the barbaric destruction of objects of art.
However, by usage, the term has been broadened to include the destruc-
Stion of property generally. The term malicious mischief includes willful
physical injury to or destruction of property in general, real or personal,
from ill will or resentment towards the owner or possessor. These terms
were held to include damage to a roof caused by children running upon
the roof and throwing rocks on it.

VENUE

The potential liability of an insurance company is an asset of an estate
sufficient to justify the appointment of an administrator in a county in
which the company is doing business and subject to suit. In the case of
Tweed v. Houghton6" the plaintiff made application for the appointment
of an administrator. The plaintiff's interest was based on a claim against
the estate of the deceased which arose out of an automobile collision with
the deceased while he was operating his own automobile on a public
highway in the county where the application for administration was filed.
The deceased's widow filed general demurrers and a caveat to the petition,
arguing that debts by simple contract are, for the purpose of binding
administration of a non-resident decedent's estate, assets in the county
where the debtor resides. The court recognized that this was generally
the case but stated that since the insurance company was otherwise subject
to suit in the county of the application, the debt had sufficient situs in
that county to justify the appointment of an administrator.

"WINDSTORM" CONSTRUED

Travelers Indemnity Company v. Wilkes County6 involved the inter-
pretation of the phrase "Loss by windstorm". The court defined "wind-
storm" as "a wind of sufficient violence to be capable of damaging the
insured property either by its own unaided action, or by projecting some
object against it.'69

66. 103 Ga. App. 215, 119 S.E. 2d 82 (1961).
67. 103 Ga. App. 57, 118 S.E. 2d 496 (1961).
68. 102 Ga. App. 362, 116 S.E. 2d 314 (1960).
69. McClelland v. North Western Fire Insurance Co., 91 Ga. App. 640, 86 S.E.

2d 729 (1955).
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Witnesses had described the wind in question as "blowing real hard"
and "blowing right hard" and the court held that these descriptions
presented a jury issue.

This decision also dealt with the definition "construction" as it was
used in a provision of the policy excluding buildings in the process of
construction. The court held that a completed building which was under-
going repairs did not fall into the excluded category.

STATUTES

Since the new insurance code had been in effect less than a month
when the 1961 Legislature convened, we were spared any major revisions
in the insurance law. There was an act passed establishing health insur-
ance for state employees70 and an act regulating investments by insurers.7

1

70. Ga. Laws, 1961, p. 147.
71. Ga. Laws, 1961, p. 458.


