
DOMESTIC RELATIONS

By JOHN L. WESTMORELAND*

STATUTES

The General Assembly of Georgia during the 1961 regular session
enacted five laws dealing generally with the field of domestic relations,
which are briefly stated as follows:

1. Adoption-Substitute Birth Certificates. Act number 951 removes
from Ga. Laws 1959, p. 304, as codified in GA. CODE ANN. § 88-1110
(1960 Supp.) the right of the adopted child to demand that the Bureau
of Vital Statistics open the original sealed birth certificate file for which
the substitute birth certificate was given and restricts this right to the
judge of a superior court. This amendment also provides that the option
available to adopting parents to use their own residence as of the date
of birth of the child as the child's place of birth shall be available to
children born outside the state provided that they are citizens of the
United States.

2. Adoption-Effect on Adopting by one Natural Parent. Act number
2352 amends Ga. Laws 1941, p. 300, as the same is codified in GA. CODE
ANN. § 74-414, so as to add the provision that if one of the adopting
persons is the spouse of the natural mother or father of the child, his or
her assent to the adoption or joining in the petition shall not affect the
rights and obligations existing between the child and such natural father
or mother.

3. Change of Name-Procedure. Act number 1263 amends GA. CODE

ANN. §§ 79-501, 502 so as to remove the requirement of waiting until the
second term to render final judgment. Now a petitioner must cause
citation to issue signed by him within seven days of the filing to be pub-
lished once a week for four weeks in the official gazette of the county,
and if no objection is filed within thirty days of the filing date, the court
shall proceed at term or vacation to render final judgment after hearing.
If objections are filed within the thirty day period, the matter is then
determined at chambers in term or vacation.

4. Married Minors Eighteen Years of Age or Older. Act number 3594
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2. Ga. Laws 1961, p. 219.
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4. Ga. Laws 1961, p. 453.
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provides that all persons eighteen years of age or older who are married
can validly sign promissory notes, loan deeds and deeds to secure debt
for the purpose of securing loans on real estate.

5. Education of Married Students. Act number 2011 amends GA. CODE

ANN. § 32-937 (1952 Rev.), so as to authorize the board of education of
any county, city or independent school district to establish rules and
regulations concerning the right of married students to attend common
schools in the state.

DEcIsIONS

Probably the most important case in the area of domestic relations
decided during the past year in its import was the case of Moon v. Moon6

wherein the husband alleged cruel treatment and the defendant answered
denying the cruel treatment and alleged desertion by the husband in her
cross-action and prayed for divorce. The jury granted a total divorce
to both parties and the court held that although there was evidence to
sustain the contention of each that the verdict was inconsistent and could
not be allowed to stand and that the trial court erred in failing to charge
without request the terms of GA. CODE ANN. § 30-109 (1952 Rev.), that
if the jury found both parties guilty of cruel treatment, the jury should
refuse a divorce to either of them.

In a case which started out as a divorce action and developed into a
trial involving property rights and a dissolution of a partnership, the
Supreme Court held in Davis v. Davis,' that while it is no longer necessary
to schedule the property of the husband and wife where there are no
minor children of the parties and where "alimony or support" is not
sought by the wife, that where property is listed in the pleadings, the
ownership of which is in dispute, that such property should be scheduled
and that even though no divorce was granted a division of property could
be made ancillary to a petition for a divorce. In addition, the court
restated the power of the court to issue an injunction to restrain a husband
from interfering with the wife's property and going into her dwelling
house and eating and sleeping therein over her protest and without her
consent.

In Jolley v. Jolley," where service was perfected by publication and the
answer and cross-action of the defendant was not filed until sixty-one
days after the order of service by publication, the court restated that the
defendant was not required to pay the costs accrued for opening a default

5. Ga. Laws 1961, p. 201.
6. 216 Ga. 627, 118.S.E. 2d 473 (1961).
7. 216 Ga. 305, 116 S.E. 2d 219 (1960).
8. 216 Ga. 51, 114 S.E. 2d 534 (1960).
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before filing defensive pleadings under authority of GA. CODE ANN. § 30-
113 (1952 Rev.), making the general rule of practice applicable to civil
actions applicable to divorce cases. A defendant in a divorce action may
now at any time before final judgment contest the action with or without
formal pleadings and file a cross bill for divorce and alimony.

The court held in Fuller v. Fuller9 that the objection to failure of
defendant to show her own earnings and property as required by GA.

CODE ANN.'§ 30-105 (1952 Rev.;), must be raised by demurring to the
cross-bill and cannot be raised by objection to the allowance of an
amendment on the ground that said amendment is irrelevant and im-

material.

In the case of Hicks v. Hicks10 the court restated the well settled rule

that once an order is entered vacating and setting aside a judgment this
becomes the law of the case and any further attempted revision or mod-
ification of this order is a nullity.

Miller v. Miller" restates the proposition that a defendant is subject
to the jurisdiction of the court, although he is a resident of a foreign juris-

diction, when he is served personally with process while sojourning within
the state and county where the court is located. The case of Walston v.
Walston" merely held that the evidence admitted was sufficient to author-
ize a divorce on the grounds of cruel treatment.

The case of Hall v. Hall"3 was a suit for permanent alimony.wherein

the plaintiff did not seek the divorce. The court held that under the
provisions of GA. CODE ANN. § 30-210 (1952 Rev.), where no voluntary
separation is alleged the sole issue would be whether the wife against
her will was driven off by her husband and that the most important part

of the court's instructions must necessarily relate to the character of the
acts and conduct which the wife alleges as cruel treatment and the failure
to charge what would constitute such cruel treatment was error.

In Kitchin v. Kitchin'4 the court was concerned with the meaning of
the words "taxable income" as used in an agreement incorporated into
a final decree of divorce and alimony. The court determined that the
same meaning should be given to such words as is given them under
Georgia's income tax laws. Such an interpretation would allow the hus-
band to deduct business deductions, personal exemptions and the amounts
paid for taxes during the year from his gross income in order to compute

9. 216 Ga. 131, 114 S.E. 2d 881 (1960).
10. 216 Ga. 343, 116 S.E. 2d 550 (1960).
11. 216 Ga. 523, 118.S.E. 2d 85 (1961).
12. 216 Ga. 577, 118 S.E. 2d 369 (1961).
13. 216 Ga. 218, 115 S.E. 2d 348 (1960).
14. 216 Ga. 619, 118 S.E. 2d 462 (1961).
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the sum upon which to base the percentage of taxable income to which
the wife would be entitled.

The case of McWilliams v. McWilliams15 restates the proposition that
petitions for modification of alimony must allege facts from which a com-
parison can be made that a change in the financial status of the husband
has in fact occurred and the mere expenditure for drugs and psychiatric
treatment is not a change in financial status within the meaning of the act.

In Green v. Green1 6 the court held that under the facts there was no
abuse of discretion in awarding temporary alimony for the wife and
children.

The case of Heffernan v. Heffernan17 restated the proposition that a
judgment fixing custody of children is final and is not subject to being
modified. The court has no power to retain jurisdiction and no change
of conditions could be alleged in the same case which would authorize
a change of custody. The proper manner to raise this question is by a
distinct and separate habeas corpus proceeding.

In an action for custody of two minor children where the court in the
divorce proceedings awarded custody of the children to the father, the
wife brought this petition seeking custody of one child and alleging that
the other was already in her possession.ls The court held that although
a judgment fixing custody upon a divorce is conclusive and res judicata
is applicable, where a petition is brought in the nature of a habeas
corpus proceeding alleging material changes in circumstances sub-
stantially affecting the interest and welfare of the children, such a pro-
ceeding is an independent one and not an effort to modify the original
decree. Thus, it was error to dismiss the petition upon demurrer.

In an action where, upon divorce, custody of minor children was given
to a third party, the court held in Green v. Loggins,1 9 a habeas corpus
case, that plaintiff had lost her parental control. The court held that
she no longer had a prima facie right to the custody and control of
her children. Notwithstanding the fact that the plaintiff had led an
exemplary life since the decree, the only consideration is the welfare
and happiness of the children and the determination of this rests in.
the sound discretion of the trial judge. No abuse was shown in re-
fusing to change the custody.

In Young v. Young,20 a habeas corpus proceeding by a father to regain
custody of a child whose custody had been awarded to him by divorce,

15. 216 Ga. 270, 116 S.E. 2d 215 (1960).
16. 216 Ga. 113, 114 S.E. 2d 880 (1960).
17. 216 Ga. 588, 118 S.E. 2d 483 (1961).
18. Stephens v. Sudderth, 216 Ga. 222, 115 S.E. 2d 519 (1960).
19. 216 Ga. 169, 115 S.E. 2d 350 (1960).
20. 216 Ga. 521, 118 S.E. 2d 82 (1961).
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the court held that an award of custody is conclusive unless there has
been, subsequent to the decree, new and material changes substantially
affecting the interest and welfare of the child. Although the trial judge
is given discretion, he is restricted to the evidence and is unauthorized to
change the custody where there is no evidence to show new and material
conditions that affect the welfare of the child. In this case the evidence
failed to show any change in the father's fitness or ability to care for the
child. A similar holding was made in Hackney v. Tench21 wherein it was
held that the court did not abuse its discretion in continuing the custody
of the children in the defendant's paternal aunt and that the proposed
removal to the state of Alaska for the term of the foster father's military
assignment was not such a change in circumstances as to necessitate a
change of custody.

The case of Gaskins v. Beasley22 was a habeas corpus case filed by the
parents of two minor children against the maternal uncle and his wife
seeking to regain the custody of children voluntarily released to them
until such times as movants were able to offer the children a suitable
home. The court held that under the law a father is entitled to the cus-
tody and control of his children until such parental power is lost as pre-
scribed by GA. CODE ANN. § 74-108 and the father's conviction of aban-
donment was merely for the purpose of allowing the court to set a definite
sum for him to pay and did not operate as a loss of his parental rights
under said code section. In the case of Benefield v. Benefield,23 the court
held that as between the parents, there is no prima facie right of custody
and on the petition for habeas corpus by the father, to whom custody
had been granted in the divorce decree against the wife who now held
the child, the trial judge was authorized to find a substantial change of
condition from the evidence adduced upon the hearing, to grant custody
to the child's mother.

Smith v. Scott 24 was a habeas corpus case where in a divorce decree

custody of a minor was awarded to the mother with reasonable visitation
in the father. The mother refused to allow the father to exercise his
visitation rights. The court held that it is not necessary to allege a change
of circumstances where such visitation rights had been granted to the
movant upon the final decree and the trial judge did not abuse his dis-
cretion in rendering the visitation judgment complained of.

In an action by a husband to be declared owner of property transferred
to his wife pursuant to a separation agreement, the Supreme Court held

21. 216 Ga. 483, 117 S.E. 2d 453 (1960).
22. 216 Ga. 19, 114 S.E. 2d 373 (1960).
23. 216 Ga. 593, 118 S.E. 2d 464 (1961).
24. 216 Ga. 510, 117 S.E. 2d 528 (1960).
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in Hill v. Guest 25 that under GA. CODE ANN. § 30-217 (1952 Rev.), a
voluntary cohabitation of the parties will annul the prior agreement for
alimony but the conciliation and cohabitation must have been entered
into in good faith and not as a scheme merely to avoid payment of ali-
mony. The evidence presented substantiated the finding that the recon-
ciliation relied upon by the husband as annulling a separation agreement
under which property was transferred to his wife, had not been entered
into by the husband in good faith, and denied his recovery against his
ex-wife's estate.

In an equitable action to cancel certain deeds as a cloud on her title
to realty under a judgment in rem for alimony, the court held in Carter v.
Bush2

' that the plaintiff alleged fraudulent conveyances to avoid a judg-
ment in alimony wherein the grantees had knowledge of a pending divorce
action and no valuable consideration passed. The allegations stated facts
sufficient to bring this case within the exception to the general rule that
in order to maintain an action to remove a cloud on title, a person must
allege and prove possession in himself. In addition, the court held that
it would be inequitable and unjust not to allow the wife to maintain this
action because she elected to obtain a judgment in rem against her
husband's property where she was unable to obtain personal service when
he wilfully concealed himself to avoid it. The demurrer alleging lack
of jurisdiction of the res was without merit.

In Barfield v. Harrison27 the Court of Appeals held that a prior award
for the support of a minor child is not final and unalterable and does not
preclude reconsideration and adjustment thereafter under the uniform
reciprocal enforcement of support act as such decree is not res judicata in
the subsequent proceeding. This court also held in Mallory v. Huffman 28

that the evidence sustained the verdict for support.
In Smith v. Lamb,'29 an action for personal injuries, the Court of Ap-

peals held that a minor defendant who personally appeared and defended
the action and did not raise the defense of infancy until an adverse verdict
was rendered against him, was estopped from urging his minority as a
defense on motion for a new trial. The court held that under the circum-
stances in this case an estoppel in pais resulted from the defendant's
silence, observing that courts of law do not favor such tricks.

In the case of Dailey v. The State"° the Court of Appeals restated the
proposition that bastardy and abandonment are separate crimes and that

25. 216 Ga. 679, 119 S.E. 2d 19 (1961).
26. 216 Ga. 429, 116 S.E. 2d 568 (1960).
27. 101 Ga. App. 497, 114 S.E. 2d 302 (1960).
28. 101 Ga. App. 848, 115 S.E. 2d 395 (1960).
29. 103 Ga. App. 157, 118 S.E. 2d 924 (1961).
30. 103 Ga. App. 117, 118 S.E. 2d 379 (1961).
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the father of a bastard child may be convicted for refusing to give the
bond for its support and maintenance and after the expiration of his
sentence in the bastardy case be convicted of the separate offense of
abandonment.

In a case in which an infant was charged with being delinquent and in
need of correction in that the infant had committed the offense of public
indecency, the Court of Appeals held that it was an abuse of the trial
court's discretion to exclude the child and the child's parents from the
hearing during the time when the prosecuting witness was testifying
against the juvenile.31 The court held that although the Juvenile Court
Act of 195132 prox' tes that the court may waive the requirement that
the child be in court at any stage of the proceedings, the use of this is
primarily where the issue is for the determination of the parent's rights
to the custody in the child and not where the fate of the child is being
decided. It would often be better that the child not hear testimony as
to conduct of its parents.

In Brooks v. State33 it was held that the trial judge failed to proper-
ly instruct the jury that the sole issues in a bastardy case are paternity
and whether the defendant failed and refused to give the bond re-
quired. In Dunn v. State34 the evidence was held to sustain the convic
tion of a defendant for contributing to the delinquency of a minor
child.

In an adoption case 35 it was held that where adoption is sought for an
illegitimate child and the written consent to adoption by the mother was
freely and voluntarily given, the mother acknowledges service of a copy
of the petition and waives all other further service prior to petitions being
filed, there is no merit to the defendant's objection that she had, not been
served with a conformed copy of the proceedings. The court further held
that although under Ga. Laws 1957, p. 367 consent to the adoption when
freely and voluntarily given may be withdrawn prior to the final order
for good and sufficient cause, determination of this issue is reposed in
the sound discretion of the trial judge, and there was no abuse of dis-
cretion in this instance.

The Supreme Court considered two cases involving contracts of virtual
adoption. In Lackey v. Lackey36 it was held that the Court of Ordinary
is without jurisdiction to entertain an action to enforce an alleged con-
tract of a decedent to adopt the plaintiff and declare him to be an heir

31. Land v. State, 101 Ga. App. 448, 114 S.E. 2d 165 (1960).
32. GA. CODE ANN. § 24-2420 (1959 Rev.).
33. 103 Ga. App. 131, 118 S.E. 2d 388 (1961).
34. 102 Ga. App. 627, 116 S.E. 2d 897 (1960).
35. Ritchie v. Dillon, 103 Ga. App. 7, 118 S.E. 2d 115 (1961).
36. 216 Ga. 177, 115 S.E. 2d 565 (1960).
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of the decedent. The right to take an estate as an heir at law exists only
by operation of law and a contract to adopt a child is not self-operating
so that heirship grows out of it and that the plaintiff's remedy is to spe-
cifically enforce the contract by suit in equity decreeing the child to have
an interest undisposed of by will. This proposition is restated in the
decision in Banes v. Derricotte3

1 which reemphasized that a virtual adop-
tion could only be enforced against property undisposed of by will and
that in this instance no property was subject to the plaintiff's claim since
all of the decedent's property had been disposed of by will.

The Court of Appeals in Wynn v. Charles S. Martin Distributing Com-
panyS held that the evidence showed that a wife was the silent partner
with her husband and had a joint interest in partnership property against
her contention that she thought she was only standing security for her
husband's part in a bank floor plan. In Southern Railway Company v.
Neely 9 it was held that where a wife has custody of children under an
agreement, although no divorce decree has been entered, she could re-
cover for expenses incident to taking care of a minor child for injuries
incurred because of negligence.

In another negligence case, the Supreme Court of Georgia held40 that
the Federal Employers Liability Act pre-empted that particular field' of
legislation and that a wife could not sue in a state court for loss of con-
sortium occasioned by an injury to her husband, an employee of an inter-
state railroad company for his employer's negligence. The court thus
reversed the Court of Appeals relying on clear announcements of the
Supreme Court of the United States.

Finally, the case of Kaiser v. Kaiser41 restated the proposition that
negotiations and agreements between husband and wife pending a divorce
are by presumption of law merged into the final verdict of the jury.
Understandings between the husband and wife which are not incorporated
in the divorce decree are not binding.

Hume v. Smith42 restated the proposition that certain labor and ma-
terials furnished to the wife, whether or not they were necessary, were
her individual responsibility and not that of her husband where a tempo-
rary alimony decree was in effect at the time the same were furnished.

37. 215 Ga. 892, 114 S.E. 2d 12 (1960).
38. 103 Ga. App. 81, 118 S.E. 2d 384 (1961).
39. 101 Ga. App. 488, 114 S.E. 2d 283 (1960).
40. L & N Railroad Company v. Lunsford, 216 Ga. 289, 116 S.E. 2d 232 (1960).
41. 101 Ga. App. 511, 114 S.E. 2d 397 (1960).
42. 101 Ga. App. 452, 114 S.E. 2d 151 (1960).
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