
DAMAGES

By CHARLES A. MOYE, JR.* and ROBERT T. THOMASON**

Although no new statutes dealing with the law of damages were enacted

by the General Assembly during the survey period, several noteworthy
cases in this field were decided by the appellate courts of the state.

ATTORNEY'S FEES

Fidelity & Casualty Co. of N. Y. v. Mangum1 was an action based on

a policy of collision insurance, the insured seeking to recover from the
insurer for damages sustained when his automobile was struck by another

vehicle. He also prayed for attorney's fees and a 25 per cent penalty
pursuant to GA. CODE ANN. §56-706 (1960 Rev.), which permits such
recovery when the insurer has been guilty of "bad faith" in refusing to

pay a loss tinder a policy. The evidence revealed that, although de-

fendant admitted liability tinder the policy, in settlement negotiations

it had offered plaintiff less than three-fourths of the lowest repair
estimate. In conditionally affirming the judgment of the lower court
awarding, inter alia, attorney's fees and penalty, the Court of Appeals

held that the evidence justified the jury's finding of defendant's "bad
faith", but required that the penalty be reduced from 25 per cent of
the total amount recovered to 25 per cent of the recovery for automo-
bile damage.

Three cases involved the propriety of awarding expenses of litigation

(attorney's fees) under GA. CODE ANN. § 20-1404. Broyles v. Johnson2

held that where the amount legally recoverable is considerably less than

the amount sought an award of attorney's fees is improper. In Wallace v.

Jones,3 defendant sought to set up a cross-action for attorney's fees and

expenses, charging that plaintiff had acted in bad faith by failing to

disclose his claim at an earlier time and in bringing the action. In affirm-

ing the lower court's dismissal of defendant's allegations and prayers for

attorney's fees and expenses, the Court of Appeals ruled that the authority
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1. 102 Ga. App. 311, 116 S.E. 2d 326 (1960).
2. 103 Ga. App. 102, 118 S.E. 2d 734,(1961).
3. 101 Ga. App. 563, 114 S.E. 2d436 (1960).
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given by GA. CODE ANN. § 20-1404 is to a plaintiff against a defendant
and not vice versa. Edwards-Warren Tire Co. v. Coble4 was an action
by an employee to recover sums due under an employment contract. Plain-
tiff -alleged that defendant admitted the obligation, but capriciously
refused payment unless he signed a release of all causes of action of any
nature whatsoever which he might have against defendant, and that while
he had refused to release all rights that he might have, he had agreed to
give'a release of any claims which the payment represented. Plaintiff's
allegations of bad faith were held sufficient to support an award of ex-
penses of litigation.

In Young v. John Deere Plow Company,5 the court was called upon
to decide whether attorney's fees of 15 per cent of principal and interest
as expressly provided in the note sued upon were "liquidated" damages.
The court said,

While ordinarily attorney's fees are thought to be in the nature
of unliquidated damages, it is clear that attorney's fees in a
stipulated percentage of a liquidated amount may also be a
liquidated claim within the meaning of GA. CODE ANN. § 110-
401 (1959 REv.) [default judgment statute].6

EXEMPLARY OR PUNITIVE DAMAGES

Four cases were concerned with the propriety of awarding exemplary
or punitive damages under GA. CODE ANN. § 105-2002 (1956 REV.).

In Dalon Contracting Co., Inc. v. Artman,7 the showing was that
defendant's superintendent in charge of excavation, although informed
that damage was being inflicted on nearby houses by blasting, made no
change in the number or intensity of the blasts, made no investigation of
the houses for the purpose of determining whether damage was being
done, and so continued such blasting for a period of six or seven
months. The court held that the trespass, through flying debris and
physical vibrations, was "wilful", entitling the owner to an award of
punitive damages.

Cook v. Robinson' was an action for an alleged conspiracy unlawfully
to destroy the business of plaintiff. The court held that the allegations
of the petition sufficiently stated a claim for punitive damages.

King v. Towns9 was a tort action alleging fraud and deceit in the sale
of cookware. Plaintiffs evidence showed that the individual defendant

4. 102 Ga. App. 106, 115 S.E. 2d 852 (1960).
5. 102 Ga. App. 132, 115 S.E. 2d 770 (1960).
6. Id. at 136, 115 S.E. 2d at 773.
7. 101 Ga. App. 828, 115 S.E. 2d 377 (1960).
8. 216 Ga. 328, 116S.E. 2d 742 (1960).
9. 102 Ga. App. 895, 118 S.E. 2d 121 (1960).
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had induced her to purchase his cookware by fraudulently representing
that the continued use of her own cookware would cause cancer to the
members of her family. The Court of Appeals held that an award of
$2,500 punitive damages was proper under; the evidence and was not
excessive. The court stated,

It should be observed that the rule which requires that the
amount of punitive damages have some reasonable proportion
to the extent of injury refers to those cases where exemplary
damages are awarded for wounded feelings . . . in the instant
case the pleadings and the evidence show that additional dam-
ages were sought to deter the defendants from repeating acts
such as alleged in the instant case. 10

In Jackson v. Co-op Cab Co., Inc.," the petition alleged that, even
though defendant taxicab driver had been warned that he was subject
to recurring attacks of loss of consciousness due to physical illness thus
making it unsafe for him to drive a motor vehicle, he had been driving
his taxicab for several hours at the time of the collision complained of.
In holding that a prayer for exemplary damages was proper, the court
said that, under the allegations of the petition, the jury would be author-
ized to find defendant guilty of such want of care evidencing conscious
indifference to consequences as to render him liable for punitive damages.

The Pure Oil Company v. Dukes,12 emphasized that, under GA. CODE

ANN. § 20-1405 "[e]xemplary damages can never be allowed in cases
arising on contracts."

EXCESSIVENESS OR INADEQUACY OF VERDICT

During the survey period the appellate courts ruled that verdicts of
$7,500,"3 $15,000,' $15,000," $17,000," and $17,744" were not excessive
in the particular circumstances. No case was found reversing the judg-
ment of the lower court because of an excessive verdict. However, in one
case,' 8 the judgment of the lower court was affirmed on condition that
part of the verdict be written off by plaintiff, the jury having returned
a verdict in the total amount prayed for which was greater than the sum.
of the four separate items of damages sought. In another case, Turner v.

10. Id. at 904, 118 S.E. 2d at 128.
11. 102 Ga. App. 688, 117 S.E. 2d 627 (1960).
12. 101 Ga. App. 786, 115,S.E. 2d449 (1960).
13. Kiker v. Davis, 103 Ga. App. 289, 118 S.E. 2d 861 (1961).
14. Myers v. Pearce, 102 Ga. App. 235, 115 S.E. 2d 842 (1960).
15. Collins v. Porterfield, 102 Ga. App. 294, 116 S.E. 2d 105 (1960).
16. Hill v. Rosser, 102 Ga. App. 776, 117 S.E. 2d 889 (1960).
17. Fields v. Jackson, 102 Ga. App. 117, 115 S.E. 2d 877 (1960).
18. Fidelity & Cas. Co. of N. Y. v. Mangum, 102 Ga. App. 311, 116 S.E. 2d 326

(1960).
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Kay Jewelry Co.,19 the trial judge's order that a certain amount of the

verdict be written off as excessive was approved, even though he earlier
had directed a verdict for the larger amount, because the evidence and
the admissions of the plaintiff clearly showed the excess.

In Brewer v. Gittings,'° the court reversed a judgment for $10 as being
grossly inadequate, the minor plaintiff having sustained very serious
injuries, even though, under the evidence, the jury would have been
warranted in finding that he had been guilty of contributory negligence.

Loss OF ABILITY TO WORK AND LABOR AND Loss OF EARNING CAPACITY

The recurrent problem of differentiating between loss of ability to
work and labor (an element of pain and suffering) and loss of earning
capacity (or loss of future earnings) has been the subject of a number
of appellate court decisions. The court again pointed out that a charge
on loss of earning capacity (or loss of future earnings) is error where
there is no evidence of permanent disability,21 or where there is no proper

evidence of the plaintiff's prior earnings.2
2

The court reiterated the principle that recovery may be had of both
general damages for loss of ability to work and labor (an element of pain
and suffering) and special damages for loss of earning capacity (or loss
of future earnings), such not being double recovery. 2" In Myers v.
Pearce,'24 it was held that no proof of earnings is necessary to recover for
loss of ability to work and labor (an element of pain and suffering). The

necessity of jury instructions properly distinguishing between types of
future damages which must be reduced to present cash value and those
which need not be so reduced was underlined in two decisions of the
appellate courts.' 5 In Southern Railway Co. v. Daniell, supra, a charge
on the use of mortality and annuity tables which did not include an
instruction that the tables were to be used only in case plaintiff's injuries
were found to be permanent was held erroneous, there being a jury issue

as to the permanency of the injuries.

19. 103 Ga. App. 176, 118 S.E. 2d 726 (1961).
20. 102 Ga. App. 367, 116 S.E. 2d 500 (1960).
21. Lanier v. O'Bear, 101 Ga. App. 667. 115 S.E. 2d 110 (1960); Alexander v.

Allen, 101 Ga. App. 706, 115 S.E. 2d 258 (1960); Long v. Serritt, 102 Ga.
App. 550, 117 S.E. 2d 216 (1960).

22. Southern Railway Co. v. Daniell, 102 Ga. App. 414, 116 S.E. 2d 529 (1960).
23. Atlantic Coast Line R. Co. v. McDonald, 103 Ga. App. 328, 119 S.E. 2d

356 (1961).
24. 102 Ga. App. 235, 115S.E. 2d842 (1960).
25. Southern Railway Co. v. Gale, 103 Ga. App. 87, 118 S.E. 2d 742 (1961);

Alexander v. Allen, 101 Ga. App. 706, 115 S.E. 2d 258 (1960).
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WRONGFUL DEATH

The judgment of the lower court in Slater Contracting Co. v. Williams 26

was reversed by the Court of Appeals for prejudicial error in the following
instructions to the jury: "I charge you, gentlemen of the jury, that the
value of the life of the deceased, in any case, and in this case, is your
enlightened conscience as obtained from a consideration of all the evi-
dence in this case."'" It was held that this charge was prejudicial error,
particularly since it was emphasized by repetition three times in a colloquy
between the judge and plaintiff's attorney and was given at the end of
a detailed, correct and otherwise proper charge for arriving at the value
of decedent's life. The court also ruled that a charge on the value of the
decedent's life must include an instruction that capacity to earn money
is frequently diminished in declining years.

In a mother's action for wrongful death of a minor daughter, the
court,28 declaring that the proper measure of damages was the full
value of the life of the daughter, held that the mother's mental or
physical suffering, as well as her pecuniary loss, was irrelevant.

In Usry v. Small,29 the petition alleged that defendant had wrecked
his automobile solely as a result of his own negligence and that plaintiff's
decedent had suffered a fatal heart attack caused by his effort to rescue
defendant from the wreckage. In holding that a cause of action was
stated, the court said:

[W]here, under the allegations of the petition it appears that
the physical injuries suffered, in this case, death, were the natural
and proximate result of such fright or shock, and where the facts
otherwise alleged are sufficient to show that the defendant could
or should have known that his acts would result in injury to
someone, though he need not have anticipated the exact conse-
quences which ensued, and the allegations show negligence
proximately causing such fright . . . , then recovery for the
injury resulting from fright alone may be had.'"

26. 101 Ga. App. 549, 114 S.E. 2d 448 (1960).
27. Id. at 552, 114 S.E. 2d at 450.
28. Hudson v. Cole, 102 Ga. App. 300, 115 S. E. 2d 825 (1960).
29. 103 Ga. App. 144, 118S.E. 2d719 (1961).
30. Id. at 146, 118 S.E. 2d at 720.
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