
CONSTITUTIONAL LAW

By ALBERT B. SAYE*

This annual survey of Georgia law covers significant developments
through the enactment of statutes as well as through judicial interpre-
tation. But one would not expect to find any development of the con-
stitional law, the topic of this particular article, through the enact-
ment of statutes. Constitutional law, at least in so far as it is expressed
in a formal document, is supposed to be relatively permanent. It can
be changed only by a special procedure, far more difficult in theory
than the procedure for the enactment of an ordinary law in the
form of a statute. The Constitution of the United States is a sixteen
page document, amended twenty-two times in the hundred and seven-
ty-one years since its adoption in 1789. The Constitution of Georgia
adopted in 1945 was a document of eighty pages.1 In the fifteen ,,cars
since its adoption, this Constitution has been amended 209 times!
And many of the individual amendments are ten or more pages in
length. A complete copy of this Constitution as amended to date is no-
where to be found. It would be too bulky to go in a single volume.

In a sense it is misleading to say that Georgia's Constitution of 1915
has been amended 209 times, for only 30 of these amendments are
general amendments of state-wide application. The remaining 179
are local amendments applicable specifically to a particular city,
county, or other political subdivision. But the fact remains that the
value of constitutional government has been weakened in Georgia by
an abuse of the amending process. Rather than reversing this trend,
the General Assembly of 1960 accelerated it as never before by passing
87 new amendments, eighteen of them being general amendments. This
is a record in Georgia history, and probably a record in world history
for any state pretending to maintain constitutional government.

A ray of encouragement for those opposing destruction of the Con-
stitution through floods of amendments comes from the election of
1958. In that election eleven of the sixteen general amendments sub-
mitted to a vote of the people were rejected. In the same election, lo-
cal communities rejected eighteen proposed local amendments. All of
these amendments rejected by a vote of the people had recently
passed the General Assembly by a two-thirds vote in each house. Does
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1. Ga. Laws 1945, p. 9-89, GA. CODE ANN. §2 (Rev. 1948).
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this indicate that the General Assembly is not altogether representative
in character, or that members of the General Assembly vote for con-
stitutional amendments without reading them, or that the people are
fed-up with constitutional amendments, or merely that accidents hap-
pen in all phases of political life?

Three of the amendments to be submitted to popular vote on No-
vember 8, 1960, might be described as amendments allocating funds
to particular governmental agencies. Actually, they go further than
allocating; they appropriate funds, thus obviating the necessity of ap-
propriations by the General Assembly. The beneficiaries of these three
amendments, involving millions of dollars and drastically reducing
the powers of the General Assembly, are (1) the Highway Depart-
ment, (2) public "authorities" holding lease contracts with state
agencies, and (3) "instrumentalities, public corporations, and com-
missions" to administer agricultural programs. Other amendments
deal with a variety of subjects, including area schools, the Brunswick
Ports Authority, compensation of members of the General Assembly,
liability insurance by counties, discipline in the militia, a state in-
dustrial development commission, a retirement system for ordinaries,
taxation for education, school lunch programs, scholarships in psy-
chiatry, repayment of medical scholarships, composition of the Board
of Regents, composition of the State Board of Education, state aid to
municipalities, and eminent domain.2

PLEADING CONSTITUTIONAL ISSUES

More cases involving constitutional issues were decided on technical
defects in pleading than upon any other ground during the period
under review. Not only young lawyers, but some of the better-known
lawyers of the state made fatal technical errors in attempting to raise
constitutional issues.

In Adams v. Ray3 the Supreme Court held that an attack upon "The
Structural Pest Control Act (Ga. Laws 1955, p. 564) as amended" was
insufficient to raise a constitutional issue. "When was it amended?
Where was it amended? How was it amended?" asked the Court.
Further, the Court held that "The attempt to quote certain provisions
of the law under attack must fail . . . There is no way to tell from the
allegations of the petition whether or not the quoted portions are
from the 1955 act or from some amendatory legislation."

In the Adams case the Supreme Court reviewed at some length the

2. A tabular index to these amendments appears in the Georgia Laws 1960,
pp. 1460-1461.

3. 215 Ga. 656, 113 S.E.2d 100 (1960).
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rule which it enforces in regard to the raising of constitutional issues.
"In order to raise a question as to the constitutionality of a 'law' ...
the statute which the party challenges and the provision of the con-
stitution alleged to have been violated, must both be clearly specified,
and it must also be shown wherein the staute violates such constitu-
tional provision." For those preferring to have an enumeration of the
points in this rule, the court quoted with approval the following state-
ment from Dade County v. State of Georgia:4

In order to raise a question as to the constitutionality of a
'law,' at least three things must always be shown: (1) The
statute or part of a statute which the party would challenge
must be stated, or pointed out with fair precision; (2) the
provision of the Constitution which it is claimed has been
violated must be clearly designated; and (3) it must be shown
wherein the statute violated such constitutional provision....
Nothing less would comport with the requirement of good
pleading, to the effect that a party shall plainly, fully, and
distinctly set forth his cause of action, legal or equitable.

In many Georgia cases dicta can be found to the effect that the

Supreme Court will not pass upon the constitutionality of a legisla-
tive act "unless it clearly appears in the record that the point was di-
rectly and properly made in the court below and distinctly passed on

by the trial judge." The decision in Todd v. Morgan5 indicates that
it is not necessary that the trial judge distinctly pass on a constitutional
issue before it can be passed on by the Supreme Court. In the Todd

case the trial judge granted a motion for a directed verdict for the
plaintiff. The plaintiff had raised the question of the constitutionality
of a legislative act involved in the case, but the trial judge gave no
reason for his judgment. In sustaining the judgment, the Supreme
Court stated that "where a constitutional question is properly raised
in the trial court, and the judgment of the trial court is correct be-
cause the act is unconstitutional, this judgment will be affirmed, even
though the trial judge in his ruling gave no reason for his judgment
and did not expressly state that he found the act unconstitutional."

Brantley v. Heller6 was a libel suit based upon a statement con-
tained in a separation notice (Form 401) filled by an employer with
the Employment Security Agency. The notice was required by a regu-
lation issued by the Commissioner of Labor. The Employment Se-
curity Law makes all reports made in compliance with the admin-
istration of this law "absolutely privileged." Brantley sought to chal-

4. 201 Ga. 241, 39 S.E.2d 473 (1946).
5. 215 Ga. 220, 109 S.E.2d 803 (1959).
6. 101 Ga. App. 16, 112 S.E.2d 685 (1960).
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lenge the constitutionality of the "delegation of power to legislate" al-
legedly involved in the Employment Security Law. His petition failed
to meet the technical requirements for raising the issue of constitu-
tionality. It specified neither the part of the statute alleged to be
unconstitutional nor the provision of the Constitution claimed to be
violated.

Garland v. State7 reveals a division of opinion among the judges of
the Court of Appeals on the pleadings necessary to raise a constitu-
tional issue in a case involving the constitutionality of a given pro-
cedure rather than the validity of a statute. (This well-known con-
tempt case is considered more fully at a later point in this article;
only the procedural point is viewed here.) When Judge Tanksley ad-
judged Garland to be in contempt and sentenced him to jail, 'Gar-
land filed his bill of exceptions alleging that the judgment was "con-
trary to law." According to the majority opinion of the Court of
Appeals,

the assignment of error in this case is wholly insufficient to
raise any question as to whether the respondent's constitu-
tional rights have been violated by the proceedings in the trial
court or as to whether there was sufficient service or notice or
whether he was afforded an opportunity to be heard and to
present witnesses in his own behalf .... Something more than
a mere general assignment of error is required to raise any
question for consideration by the appellate court as to whether
a party's constitutional rights have been violated by a court
proceeding.

Judges Townsend and Nichols, dissenting, found in this case two
questions standing in opposition to each other: " (1) Shall the de-
fendant be denied his Constitutioual rights? or (2) Shall the tech-
nical niceties of pleading be adhered to strictly?" From facts appear-
ing on the face of the record, it was clear to them that Garland was
denied due process of law by a summary judgment of contempt ren-
dered seven months after the alleged contempt.

Brief comments are offered on three decisions by the Supreme Court
other than those already referred to above, all emphasizing the necessity
of precision in pleading constitutional issues.

In McCallum v. Moore" the Supreme Court held:

Grounds one and two of the general demurrer, which under-
take to attack as unconstitutional certain acts of the General
Assembly, are wholly insufficient to raise any constitutional
question. Each of these grounds reads as follows: 'Defendants

7. 101 Ga. App. 395,114 S.E.2d 176 (1960).
8. 215 Ga. 705, 113 S.E.2d 202 (1960).
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demur generally to plaintiff's petition as amended and move
that same be dismissed on the grounds that the Acts of the
Legislature upon which said petition is based are uncon-
stitutional in that they violate' stated provisions of the Con-
stitution of Georgia. No law is specified as violating the pro-
visions of the Constitution, and it is not stated how and
wherein such law violates the Constitution. This court has
repeatedly held that these requirements must be met before
any question as to the constitutionality of a law can be passed
upon.

In Crow v. McCallum9 these statements are made by Justice Al-
mand, speaking for a unanimous court:

Paragraphs 26, 27, 28, 29, 40, 43, 44 and 45 of the answer, to
which demurrers were sustained, attempt to attack as uncon-
stitutional, by violating stated provisions of the Constitution
of Georgia the Peace Officers' Annuity and Benefit Fund
Act, 'Ga. L. 1950, p. 50 et seq., together with numerous acts
amendatory thereto, Code Sec. 78-901 et seq. for various stated
reasons. These attempts to attack all of these acts in their
entirety are completely insufficient to draw into question the
constitutionality of any act.

In paragraphs 30, 31, 33, 34, 35, 36, 37, 38, 39, 41 and 42
of the answer, it is contended that the Peace Officers' Annuity
and Benefit Fund Act (Ga. L. 1950, p. 50 et seq.), and each
of the acts amendatory thereto are unconstitutional because
they are in violation of Art. III, Sec. VII, Par. VIII of the
Constitution of Georgia, in that each of these acts contains
more than one subject matter and contains matter different
from what is expressed in the title thereof. It is not, however,
stated in either of these paragraphs how or wherein the acts
objected to violate the provisions of the Constitution. The
objection is therefore insufficient to raise any question as
to the constitutionality of any act of the General Assembly.

In Prince v. Thompson1 ° an appeal was made from a decision of
the Board of Zoning Appeals of the City of Augusta and Richmond
County. The plaintiff in error was unsuccessful in his attempt to raise
a constitutional issue. Speaking for a unanimous court, in dismissing
the writ of error, Justice Hawkins said: "Since no legislative act or
statute is cited or referred to in the record, and the constitutional at-
tack fails to set out or specify an act or statute which is claimed to be
unconstitutional, the record presents no question for decision, and
the writ of error must be dismissed."

9. 215 Ga. 692, 113 S.E.2d 203 (1960).
10. 215 Ga. 860,113 S.E.2d 772 (1960).
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TAXATION

Changes in our constitutional law relating to intergovernmental

taxation during the past three decades have been revolutionary in

character. The extent of federal taxation of state "instrumentalities"
is largcly a matter of Congressional policy. No federal tax of any

kind has been declared void since 1936. During this same period the

United States Supreme Court has shown a tendency to sustain state

taxes alleged to be void as taxes upon the Federal Government, but

the line of division between void and valid state taxes in this area

has not been altogether clear. In general it may be stated that a state

tax placing a direct burden upon the national government is void,

while one placing only an indirect burden is valid. Thus, a tax on the

sale of gasoline to an army post exchange is void,1 ' while a tax upon

the sale of lumber to a contractor building army barracks under a

cost-llus contract with the national government is valid.12

Can a state collect a tax arising out of a sale directly to the Federal

Governnment if the state labels its tax as a tax upon the vendor? This
question, never passed upon by the United States Supreme Court, was

presented in Oxford v. J. D. jewell, Inc.13 By a five to two vote, the

Georgia Supreme Court sustained the application of the Georgia Re-

tailers and Consumers Sales and Use Tax Act of 1951 to a vendor who

sold poultry to a United States military establishment located at Fort
Benning.

,Justice Mobley, speaking for the majority, adopted the view that

exemptions from taxation are to be strictly construed. He observed
that "The Georgia Sales and Use Tax is noted for the fact that it is

all-inclusive, covering everything from the cradle to the grave." From

this view the conclusion was reached that the General Assembly had
not intended to establish an exemption from taxation in a situation

such as that involved in the instant case.
In answer to the argument that the tax violated the doctrine of

federal immuntiy from state taxation, Justice Mobley wrote: "Ad-

mittedly, if the act levied the tax upon sales to the United States it

is unconstitutional. Where, however, as here, the act levies the tax
upon the retailer for the privilege and license of doing business and
retail sales are used only for the purpose of computing his tax liability,

there is no tax levied upon the retail sale to the United States and

11. Standard Oil Co. of California v. Johnson, 316 U.S. 481, 62 S.Ct. 1168, 86 LEd.
1611 (1942).

12. Albama v. King & Boozer, 314 U.S. 1, 62 S.Ct. 45, 86 L.Ed. 3 (1941).
13. 215 Ga. 616, 112 S.E.2d 601 (1960).
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the act does not violate the immunity of the United States from state
taxation provided by the Federal Constitution."

Placing emphasis upon the "legal incidence" of a tax and disre-
garding its "economic burden" tends to make the law artificial; but
in adopting this course, the Supreme Court of Georgia is only recog-
nizing an artificiality created by the United States Supreme Court in
this area of taxation.

justices Candler and Wyatt dissented, but only justice Candler wrote
a dissenting opinion. He adopted the view that "ambiguous tax stat-
utes should be given that construction most favorable to the citizen or
taxpayer." In his view, the Georgia statute was not intended to cover
sales to the United States Government as involved in the instant case.

CONTEMPT OF COURT

In Garland v. State14 the Court of Appeals reversed the judgment
of Judge Jeptha C. Tanksley of the Superior Court of Atlanta holding
attorney Reuben A. Garland in contempt of court and sentencing him
to jail for forty days. The majority opinion, written by Judge Town-
send, concedes a broad power to a trial judge to punish for contempt
committed in the presence of the judge, and a broad discretion in
the exercise of that power. Yet, according to Judge Townsend, a judg-
ment of contempt is subject to review by an appellate court and may
be set aside as "contrary to law." "It is so vague and indefinite as to be
void and unenforceable if it contains no factual holdings setting
out the misconduct on the part of the attorney such as will disclose
to a reviewing court the subject matters upon which the discretion
of the trial court operated." In brief, Judge Townsend considered
Judge Tanksley's judgment void for vagueness, as containing con-
clusions, but no facts to sustain the conclusions. In dissenting, Judge
Garner held that a judgment of contempt by a trial judge should not
be reversed in the absence of a showing of flagrant abuse of discretion,
and that no such showing had been made in this case.

When the case was remanded to the trial court, Judge Tanksley
ordered Garland to appear before the court for further proceedings
therein. Garland filed two pleas in bar: first, that the judgment of
the Court of Appeals was res judicata on the issues of the case, and,
second, that further proceedings against him would amount to putting
him in jeopardy more than once for the same offense. Both pleas
were overriled. On the same day (August 19, 1959), Judge Tanksley
entered an order adjudging Garland to be in contempt and sentencing

14. 99 Ga. App. 826, 110 S.E.2d 143 (1959).
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him to jail for 40 days, with an allowance of 5 days for time served
under the first judgment in the case. Garland filed a bill of excep-
tions assigning as error (1) the order of the trial court overruling
his -pleas in bar and (2) the judgment holding him in contempt.
Both were alleged to be "contrary to law."

By a vote of three to two, Judge Tanksley was supported by the
Court of Appeals in this second round of the case. (judge Bell, re-
cently appointed to the court, declined to serve on the case because
of opinions expressed prior to becoming a member of the court.) as
to res judicata, the first decision by the Court of Appeals was held not
to have been a decision on the merits of the case. As to double jeo-
pardy, the constitutional provision on this subject was held to be ap-
plicable to a crime, and "a contempt, whether it be civil or criminal,
is not a crime within the purview of Art. I, Par. VIII of the Con-
stitution."

Judge Tanksley's order of August 19 set forth twelve instances where-
in Garland was adjudged to be in contempt of court, and these are set
forth in full in the decision of the Court of Appeals. According to the
majority opinion, each one of the occurrences constituted in itself a
criminal contempt.

The dissent of Judges Townsend and Nichols was based primarily
on the view that Judge Tanksley had no authority to enter a summary
judgment of contempt seven months after the date of the alleged con-
tempt without notice to Garland and opportunity for hearing, and that
such a summary judgment, contrary to due process of law, was void
on its face.

CRIMINAL PROCEDURE

(a) Grand iury. The opinion by judge Gardner in Cadle v. State15

covers numerous points of interest to students of our criminal law.
Only the constitutional (question of the right of public officers to the
benefit of legal counsel when appearing before a grand jury is dis-
cussed here. Ralph R. Cadle was an employee in the office of the
Comptroller General. He and Comptroller General Zack D. Cravey
were jointly indicted for conspiring to defraud the state by pro-
curing state employees "to travel over the State of Georgia and dur-
ing their regular duty hours not perform the duties of their positions
but instead engage in political activity in behalf of accused Cravey,
then a candidate for nomination for Comptroller General.

Under a statute dating from 1865, when county officers are accused

15. 101 Ga. App. 175, 113 S.E.2d 180 (1960).
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of specified crimes, "the prosecutor and the defendant, and their wit-
nesses, shall have the right of appearing before and being heard by
the grand jury." An act of 1943 makes this provision applicable to any
state official charged with malfeasance in office. Does this statutory
privilege of a public officer to appear before a grand jury considering
an indictment against him imply a right to bring counsel before the
grand jury? The Court of Appeals answers, yes. The correctness of
this answer is debatable; the reasoning given by Judge Gardner in
support of the answer is untenable. "W\e think ... that the guarantee
of our Constitution to every person charged with an offense against
the laws of Georgia of the privilege and benefit of counsel, secures to
every such person the right to counsel at every step of a proceeding
against him at which he is entitled of right to be heard." In other
words, if the state permits the accused to appear before the grand
jury, it must permit him to appear with counsel. Is this logical? The
state does not have to permit the accused to appear before the grand
jury. If the state grants this privilege, the accused does not have to
use it. If he chooses to use the privilege, why should such choice in-
volve a constitutioual right to additional privileges? Citation of Powell
v. Alabamale, for the proposition that denial of benefit of counsel is a
denial of due process of law is out of context. No question concern-
ing the right of an accused person when appearing before a grand
jury was involved in that case.

To the statutory right of accused public officials of "appearing before
and being heard by the grand jury," the courts have added by implica-
tion the right of the accused to offer evidence in his behalf and to cross
examine the witnesses against him. These implications were made in
earlier decisions. To these privileges there is now added by implica-
tion the right of counsel. What distinction between indictment by
grand jury and trial by jury will remain if we continue along this line
of implication?

In Buchanan v. State,1 7 a motion was made to quash an indictment
because the accused had not been permitted to appear before the
grand jury that indicted him and to examine the witnesses who ap-
peared before it. This was alleged to deprive the accused of equal
protection of the law. Rejecting the contention, Justice Quillian
quoted this definition: "It is only in cases where laws are applied
differently to different persons under the same or similar circum-
stances that the equal protection of the law is denied." Buchanan
also contended that there was no legal evidence before the grand

16. 287 U.S. 45, 53 S.Ct. 55, 77 L.Ed. 158 (1932).
17. 215 Ga. 791, 113 S.E.2d 609 (1960).
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jury connectng him with the crime with which he was charged. This
contention was, of course, futile, for "it has never been the practice in
this state to go into an investigation to test the sufficiency of the evi-
dence before the grand jury."

(b) Benefit of counsel. What constitutes a denial of the benefit of
counsel? Mears v. Grimes's sheds a flicker of light on this topic. The
trial court appointed counsel for the accused. One day before trial,
counsel was employed by the accused's family, whereupon the ap-
pointed counsel was released. Employed counsel requested a contin-
uance. The request was denied. This was not a denial of due process
"since the continuance request merely stated that counsel desired to
subpoena some witnesses and records without showing who, what, or
for what purpose."

(c) Conspiracy. Among the few sections of the Code of Georgia deal-
ing with conspiracy is this provision: "Any two or more persons who
shall conspire or agree to defraud, cheat, or illegally obtain from
the State or any county thereof . . . any property belonging to the

State or county . . . shall be punished by imprisonment and labor in

the penitentiary for not less than two nor more than 10 years." 19

In Rollins v. State20 several attacks were made on the constitution-
ality of this statute which dates from 1872. The Supreme Court found
no merit in the contention that the statute was void for vagueness.
The point raised that no overt act is necessary to complete the offense
of conspiracy under the provisions of this statute was interesting in
view of the fact that the code defines a crime as a violation of a pub-
lic law "in the commission of which there shall be a union or joint
operation of act and intention, or criminal negligence."'21 How can
the two code sections be harmonized? They cannot, in fact. The court
did it by describing the conspiracy provision as an exception to the
general definition of crime. This is as satisfactory an explanation as
has been suggested. The rule that a crime involves the "joint opera-
tion of act and intention" is only a general rule, subject to several
exceptions. Justices Duckworth and Head dissented.

(d) Illegal detention. Nathaniel Johnson, sentenced after being con-
victed of rape, brought a petition for habeas corpus against the
sheriff of Richmond County. He alleged that his detention was con-
trary to due process of law and also in violation of the Georgia statute
which provides that every officer arresting under a warrant shall
exercise reasonable diligence in bringing the person arrested before

18. 215 Ga. 173, 109 S.E.2d 595 (1959).
19. GA. CODE §26-4201 (1933).
20. 215 Ga. 437, 111 S.E.2d 63 (1959).
21. GA. CODE §26-201 (1933).
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a committing officer. In sustaining the judgment of the trial court
dismissing the petition, the Supreme Court held: "any defect or ir-
regularity in the prior arrest or imprisonment of the petitioner, even
if there were such, would in no wise affect the jurisdiction of -the
court trying him.... .. 22 This principle has been followed by the
Supreme Court of the United States.23 There is a sharp contrast be-
tween this line of cases dealing with illegal detention and the line
of cases dealing with the use of evidence obtained from an accused
person while he was illegally detained.

DUE PROCESS

Due process of law is such an inclusive concept that it tends to be
involved in all constitutional issues. It definitely includes all of the
cases discussed in the immediately preceding subdivision of this ar-
ticle, "Criminal Procedure," and the case discussed below under the
topical heading "Retroactive Laws." Three cases that do not fit into
any of the more specialized categories used in this article are pre-
sented here under the general heading "Due Process."

(a) Warranty by manufacturers. An act of 1957 reads as follows:

The manufacturer of any personal property sold as new pro-
perty, either directly or through wholesale or retail dealers,
or any other person, shall warrant the following to the ul-
timate consumer, who, however, must exercise caution when
purchasing to detect defects, and provided there is no ex-
press covenant of warranty and no agreement to the con-
trary: 1. The article sold is mechantable and reasonably
suited to the use intended. 2. The manufacturer knows of no
latent defects undisclosed.

Bookholt v. General Motors Corporation24 was an action brought
to recover damages under this statute. Its constitutionality was at-
tacked, and a motion to dismiss the suit was granted by the Civil
Court of Fulton "County. The chief contention was that, "The statute
interferes with liberty of contract, thereby depriving a manufacturer
of property without due process of law, for it creates an involuntary
contractual relationship between the manufacturer and the consumer."
In reversing the trial court and holding that the statute was valid, the
Supreme Court held that the implied warranty created by the statute
was not contractual. "It is an obligation that the law places upon a
party as a result of some transaction entered into."

22. Johnson v. Plunkett, 215 Ga. 353, 110 S.E.2d 745 (1959).
23. Frisbie v. Collins, 342 U.S. 519, 72 S.Ct. 509 (1951).
24. 215 Ga. 391, 110 S.E.2d 642 (1959).
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(b) Abandonment of child. Constitutionality of the act of 1956
making it a crime for a father to abandon his illegitimate child was
raised in Pasley v. State.2 5 The act was alleged to be "unreasonable,
arbitrary and discriminatory" for the law "gives the mother of an
illegitimate child absolute possession of said child, and one can not
abandon that which he can not by law possess." This faulty reason-
ing rests upon an improper definition of the term "abandon." To
abandon in the meaning of the statute here involved means to fail to
"furnish sufficient food and clothing for the needs of the child." Jus-
tice Head, speaking for the majority of the court, pointed out that a
father has a duty to support an illegitimate child, and concluded that
the statute in question was not discriminatory "since the duty of a
father to support his legitimate child is not dependent on his right of
custody.".

(c) Eminent domain. An act of 1957 provided a procedure whereby
a special master can be appointed to determine just compensation to be
paid for property by the state and its political subdivisions when ex-
ercising the power of eminent domain. The constitutionality of the
act was sustained against a broadside attack in a decision rendered on
November 8, 1 957.26 In Kellett v. Fulton County27 two further attacks

were made on the act of 1957. First, it was contended that there was
inadequate notice to the property owner, and, second, that the mas-
ter's award was limited to "actual market value" which was not always
equivalent to just and adequate compensation. Justice Almand, speak-
ing for a unanimous court, refuted both arguments by quotations from
the act itself.

RETROACTIVE LAWS

The grantor of a deed to secure a debt conveys legal title under Geor-
gia law. Nontheless, he retains an equity of redemption as does a
mortgagor. By an Act of 19,1, amended in 1953,28 the General Assem-
bly provided that title conveyed under such a deed should revert to the
grantor at the expiration of 20 years from the maturity of the debt un-
less the grantor executed and recorded a renewal of the debt. An at-
tack upon the constitutionality of this act was dismissed by the
Supreme Court of Georgia in 1958 upon the technical ground that
plaintiff's petition made an attack upon a section of the annotated

25. 215 Ga. 769, 113 S.E.2d 454 (1960).
26. 0. K. Inc. v. State Highway Dept., 213 Ga. 666, 100 S.E.2d 906 (1957).
27. 215 Ga. 551, 111 S.E.2d 364 (1959).
28. Ga. Laws 1941, p. 487, GA. CODE ANN. §67-1308 (1957 Rev.).
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code, never adopted by the legislature, and not upon an act of the
legislature.

2 9

In Todd v. Morgan3o the Supreme Court held the statute in ques-
tion to be "unconstitutional" as applied to a deed to secure debt
executed prior to the effective date of the act. No ruling was made on
the constitutiouality of the act as applied to deeds to secure debt
executed subsequent to the passage of the act; hence it seems more
accurate to state that the act is "inapplicable" to contracts made be-
fore its enactment than to describe it as "unconstitutional."

The basis of the decision was that application of the statute to deeds
to secure debt executed before the effective date of the act was a vio-
lation of the contract clause of the United States Constitution and of
the clauses of the Georgia Constitution prohibiting retroactive laws
or laws impairing the obligations of contracts. The following defini-
tion by Justice Story was quoted with approval: "Upon principel every
statute which takes away or impairs vested rights acquired under exist-
ing laws, or creates a new obligation, imposes a new duty, or attaches
a new liability in respect to transactions or considerations already past,
must be deemed retrospective."

POLITICAL QUESTION

The Voters Registration Act of 1958 provides that the judge of the
Superior Court in each county shall appoint three registrars for the
county. The act provides further that "The judge shall have the
right to remove said registrars, or any of them, at any time, with
cause." 31 Is there any way in which such a statutory provision can be
enforced? In Smith v. Walker32 the petitioners sought to have the
judge of the Superior Court remove the Registrars in Telfair County.
In a deumrrer, the Registrars attacked the constitutionality of the
statute in question. "The judge ruled only that the act was uncon-
stitutional, resricting his ruling solely to this issue." The basis of his
opinion does not appear in the published records. A writ of error to
the Supreme Court was dismissed on the ground that the matter
presented was political in nature.

29. Morgan v. Todd, 214 Ga. 497, 106 S.E.2d 37 (1958).
30. 215 Ga. 220, 109 S.E.2d 803 (1959).
31. Ga. Laws 1958, pp. 269-270, GA. CODE ANN. §34-103 (Supp. 1958).
32. 215 Ga. 385, 110 S.E.2d 640 (1959).
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