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There was little activity at the appellate level during the survey
period. The cases followed settled principles of law, although some
involved interesting factual situations. There were no statutory
changes.

TiIE RELATION

Creation and existence-proof. The Court of Appeals restated the
rule that unsworn declarations are not admissible to prove agency,'
although evidence of the agency may be established by proof of cir-
cumstances, apparent relations and conduct of the parties.2

Independent contractor or employee. The well-followed rule that
the right to control the time and manner of a contract's performance
determines whether the master-servant relationship exists was again
recognized. In Asbury v. Public Service Mutual Insurance Co.," the
Court of Appeals held that two workers engaged in the cutting, load-
in- and hatuling of pulpwood on a "piece-work" basis were employees
and not independent contractors, although the alleged employer testi-
fied that he did not control the time, manner and method of doing
the work aind did not withold social security or income taxes from
the money paid to them. The court stated that the employer's testi-
mony did not conclusively determine his right to control, but that
where the work performed had no definite beginning or ending, it was

inferable that the right to control the time, manner, method and
means of performing the work had been returned by the employer.

Termination. In McCray v. Caves,4 it was held that where the grantor
of a deed left the same with the clerk of the superior court with in-
structions to deliver it in the event anything should happen to the
grantor, the death of the grantor prior to delivery terminated the
agency, thus preventing a valid delivery of the deed.
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1. Pound v. Smith, 101 Ga. App. 500, 114 S.E.2d 280 (1960).
2. Fulton v. Chattanooga Publishing Co., 100 Ga. App. 573, 112 S.E.2d 15 (1959).
3. 101 Ga. App. 283, 114 S.E.2d 40 (1960).
4. 215 Ga. 380, 110 S.E.2d 655 (1959).
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MUTUAL RIGHTS AND DUTIES ARISING OUT OF THE RELATIONSHIP

In the case of Rhine v. Sanders,5 a salesman, brought an action
against a corporation and its alleged agents for maliciously conspiring
to deprive him of commissions to which he was entitled under his
contract of employnent with the corporation. The Court of Ap-

peals stated, in denying recovery under any tort theory, that while
the relation of master and servant gives rise to certain duties imposed
by law independently of the express terms of the employment con-
tract, a liability imposed solely by the contract, and involving no
breach of a legal dutv, is an action cx contractu. It was pointed out
that had the employee performed any of the services contemplated,
he could maintain either an action for loss sustained by breach of the
contract or for the value of services performcd on quantum ecruit.

RIGHTS AND LIABILITIES AS TO THIRD PERSONS

Acts or omissions of servant in scope of employment. Several cases
dealt with whether the employee's acts were done within the scope of
his employment and in furtherance of his employer's business.

The case of Fulton v. Chattanooga Publishing Co. 6 is perhaps the
most noteworthy of these cases because of the opposite conclusions
reached by the Supreme Court and the Court of Appeals. The suit was
brought against the newspaper publishing company and two other
defendants for injuries sustained by the plaintiff while riding as a
gratuitous passenger in a truck owned by the company and operated
at the time of the collision by her husband. The evidence adduced at
the trial disclosed that the plaintiff's husband was employed by the
defendant as a district circulation manager for an area wholly within
the State of Tennessee. His duties required him to deliver the de-
fendant's newspapers to the various agents and carriers in that district.
He was on 21 hour call while in his district and was permitted to keep
the defendant's truck at home overnight. The evidence conflicted as
to whether he was permitted to take the truck outside of his district
and as to his authority to use it for )ersonal business. At the time
the collission occurred (in Walker County, Georgia) the plaintiff
and her husband were returning from an overnight visit with the
plaintiff's parents in Georgia.

The trial court sustained the defendants' motion for judgment n.o.v.
and on appeal the Court of Appeals reversed, holding that the evidence
was sufficient to authorize the jury to find that the driver of the truck

5. 100 Ga. App. 68, 110 S.E.2d 128 (1959).
6. Note 2, supra.
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was authorized to be in Georgia at the time and place at which the acci-
dent occurred and also authorized the jury to find that the company
knew of and condoned the fact that the plaintiff frequently rode in the
truck with her husband. On certiorari, the decision of the Court of Ap-
peals 'Was reversed.7

The Supreme Court held that although the plaintiff's husband testi-
fied that he was on his way back to Tennessee at the time of the col-
lision and that he intended to pick up his papers for delivery upon
reaching the defendant's place of business, there was no evidence that
he was responding to any call to duty immediately prior to or at the
time of the collision or that he was performing any duty at the time and
place of collision. The evidence demanded the finding that the plain-
tiff's husband was using the defendant's truck for a purely personal mis-
sion, in no way connected with the owner's business, and not within the
scope of his employment.

In Dupree v. Babcock," the Court of Appeals held that where the
manager-operator of a "Sno-Bar" was admittedly engaged in the scope
of his emiployment until he, as a prank, began firing a pistol or dummy
machine gun loaded with blanks in the presence of customers whom
he had a duty to entertain, it could not be denied that he was in fact
acting within the scope of his employment when lie fired the "blanks"
so close to the plaintiff to cause gunpowder burns. Accordingly, the
court held, with Chief Judge Felton dissenting, that the trial court
did not err in granting a summary judgment against the defendants.

In Godfrey v. Home Stores, Inc.,9 it was held that the defendant
corporation's employee, the manager of its food store, was acting in
the course of his responsibilities when lie caused the plaintiff's arrest
for allegedly presenting a worthless check in payment of a grocery bill.

Joint liability of master and servant. In Redd v. Peters,0 the court
restated the principle that where the master is charged with negligence
solely on the grounds of respondeat superior, he will be liable only if
and to the extent which the wrongdoing agent or servant is himself
liable.

Powers of agent. The title of general manager presumptively implies
power to make any contract ordinarily necessary for the usual and
ordinary conduct of the business of which such person is general
manager. In Harris v. Barnes," the court held that whether the gen-

7. Chattanooga Publishing Co. v. Fulton, 215 Ga. 880, 114 S.E.2d 138 (1960).
8. 100 Ga. App. 767, 112 S.E.2d 415 (1959).
9. 101 Ga. App. 269, 114 S.E.2d 202 (1960).

10. 100 Ga. App. 316, 111 S.E.2d 132 (1959).
11. 100 Ga. App. 412, 111 S.E.2d 147 (1959).
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eral manager of a confectionery had the authority under the alleged
circumstances to purchase the personal property in question was a
question for the jury, it not being necessary that such authority be in
writing.

Undisclosed agency. In Ragsdale v. Duren,12 it was held that the
evidence that plaintiff performed work and furnished material for
which defendant contracted without disclosing his agency, warranted
verdict against the defendant. The court followed the familiar rule that
in order to avoid personal liability an agent must disclose his agency
to the third person with whom he deals.

Ratification. The Court of Appeals in three cases 13 reiterated the
rule that an act cannot be ratified unless done for the person attempt-
ing ratification.

12. 100 Ga. App. 291, 111 S.E.2d 144 (1959).
13. Pound v. Smith, supra; Smith v. Pope, 100 Ga. App. 369, 111 S.E.2d 155

(1959); Lemmons v. City of Decatur, 215 Ga. 647, 112 S.E.2d 597 (1960).


