
CASE NOTES
BANKRUPTCY-BANK'S RIGHT OF SET OFF

AFTER DISCHARGE

The plaintiff executed notes to the defendant bank which expressly
granted the defendant the right of set off as to any debts owed the
plaintiff by the defendant. The defendant recovered judgments on the

notes. The plaintiff filed voluntary bankruptcy proceedings, listed the
debts on the schedules, gave the defendant proper notice and received
a discharge. Later the plaintiff deposited funds with the defendant
who set off the debt against said deposit. As a result certain checks
drawn by plaintiff against its account where not honored. In a tort
action seeking damages for the alleged illegal act of dishonoring the
checks, the trial court granted the defendant judgment notwithstand-
ing the verdict. The Court of Appeals affirmed on the ground that a

discharge in bankruptcy must be affirmatively pleaded as a defense.'
The court recognized three methods by which the defendant could

satisfy its claim: (1) contractual right of set off, (2) common law
right of set off,2 (3) execution on judgment. Obtaining a judgment

does not defeat the other rights of the creditor. 3 The defendant could
thus proceed to collection under either of the three above rights. To
prevent collection the defense of discharge in bankruptcy must be af-
firmatively pleaded. 4 The discharge does not extinguish the debt but
merely affords a valid defense if pleaded. Failure to plead amounts to

waiver. The court held that since the plaintiff did .not obtain a stay
of execution he has waived the defense of discharge in bankruptcy
so far as the set off is concerned. It was thus held that the judgment

suit afforded the plaintiff a forum in which to assert his defense and
having failed, he has waived it.

As to enforcement of the judgment by means of execution, the

plaintiff has two remedies: (1) stay of execution and (2) defense
of execution by affidavit of illegality.5 As to the other two avenues of
collection-the contractual right of set off and the common law right

1. Aiken v. Bank of Georgia, 101 Ga. App. 200, 113 S.E. 2nd 405 (1960).
2. Bank of Lawrenceville v. Rockmore & Co., 129 Ga. 582, 59 S.E. 291 (1907);

W. C. Caye & Co. v. Milledgeville Banking Co., 91 Ga. App. 664, 86 S.E. 2d
717 (1955).

3. Ryder v. Clare & Co., 56 Ga. App. 671, 193 S.E. 603 (1937).
4. Duncan v. Southern Savings Bank, 59 Ga. App. 228, 200 S.E. 561, 562 (1938).
5. Riggs v. Kinney, 37 Ga. App. 307, 309, 140 S.E. 41 (1927) . See also GA. CODE

ANN. §§39-1001 and 39-1009. Smith v. Murphey, 140 Ga. 80, 78 S.E. 423 (1913),
states "If the judgment debt of the moving creditor has been discharged in
bankruptcy, this defense can be raised by affidavit of illegality."



MERCER LAW REVIEW

of set off-the second remedy does not apply because there is no
further court proceeding in which to interpose the defense of dis-
charge. The court allows the defendant to avoid the second step, ex-
ecution, and thus circumvent the right of plaintiff to defend by plead-
ing his discharge. The limiting of the plaintiff to the one means of
defense, stay of execution, rather than the two normally afforded seems
to be contrary to the theory and purpose of the Bankruptcy Act.6

There is also doubt as to whether any right of set off exists after a
discharge in bankruptcy. Here is the argument of those who follow
this view:

In keeping with the general theory permeating the Bank-
ruptcy Act, the filing of the petition represents the time of
cleavage, after which sums deposited with a bank may not be
set off against the bankrupt's indebtedness to the bank. The
bank may have a right of set off as to the existing deposit
balance when the petition is filed, but such right does not ex-
tend to subsequent deposits, and they are recoverable by the
trustee or receiver.7

JERRY W. BENEFIELD

CONSTITUTIONAL LAW-CIVIL RIGHTS ACT-
DAMAGES MAY BE RECOVERED FROM A POLICE

OFFICER WHO CONDUCTS AN UNLAWFUL
SEARCH AND SEIZURE

Chicago police officers broke into the petitioner's house without a
search warrant. After searching the premises, the officers arrested
the petitioner holding him incommunicado for ten hours on "open"
charges. An action was brought in the Federal District Court for vio-
lation of the Federal Civil Rights Act1 against both the city of Chicago
and the individual police officers. The District Court's dismissal
of the complaint was affirmed by the Court of Appeals on both
counts. On certiorari to the United States Supreme Court, held, af-
firmed in part and reversed in part. A municipal corporation is not
liable to suit under the act because it is not a "person" within the

6. Bankruptcy Act, 11 U.S.C.A. §1.
7. COLLIER ON BANKRUPTCY, par. 68-16, p. 772 (14th Ed.)
1. 42 U.S.C. §1983: Every person who under color of any statute, ordinance, regu-

lation, custom, or usage, of any State or Territory, subjects, or causes to be
subjected, any citizen of the United States or other person within the jurisdic-
tion thereof to the deprivation of any rights, privileges, or immunities secured
by the Constitution and laws, shall be liable to the party injured in an action
at law, suit in cquity, or other proper proceeding for redress.
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meaning of that statute as revealed by its legislative history. The in-
dividual police officers are liable for their conduct in the unreasonable
search and seizure since their actions are perpetrated under "color of
law. ' 2 Frankfurter, J., dissenting, distinguished between unconstitu-
tional action without state authority which the state courts should
remedy, and unconstitutional action authorized by the state which
the federal courts should remedy. Monroe v. Pape, 365 U.S. 167, 81
S.Ct. 473, 5 L.Ed. 492 (1961).

Although what constituted "under color of law" was the ostensible
issue in the case, a more profound legal question was answered by al-
lowing a private individual to maintain a civil suit for monetary dam-
ages because of an illegal search and seizure by a state official acting in
an official capacity.3

Prior to the Monroe decision there existed a great deal of confusion
regarding the civil liability of individual state officers under the
Federal Civil Rights Act. Certain state officers have been held by
some courts to be excluded from the provisions of this act,4 while in
another court it was stated that the immunity granted to such state
officers had been removed by Congress so that they would be liable
under the act.5 One court held that where state prison rules and reg-

ulations deprived one of his constitutional rights an action would not

lie under the act,6 yet another held a complaint based on the mis-

conduct of officers acting under a city ordinance which provided

for a different treatment for those persons designated as "well-known

criminals" stated a good cause of action.7 The greatest confusion exists

in the area of the civil liability of police officers for acts of

brutality or other similar conduct which violates one's constitutional

rights. One line of cases has held that the officers are not individually

liable.8 Another view is that they are within the act so as to be liable. 9

2. United State v. Classic, 313 U.S. 299, 326 (1941).
3. In the Monroe case below, 272 F.2d 365 (7th Cir. 1959), the court, using stare

decisis, based its decision on Stift v. Lynch, 267 F.2d 237 (7th Cir. 1959), which
held that no action Would lie against a sheriff, a deputy, a justice of the peace,
and a state attorney under the act.

4. Francis v. Crafts, 203 F.2d 809 (1st Cir. 1953) (judge not liable) ; Kenney v.
Fox, 232 F.2d 288 (6th Cir. 1956) (judge and prosecuting attorney not liable) ;
Cawley v. Warren, 216 F.2d 74 (7th Cir. 1954) (state's attorney and grand
jury foreman not liable).

5. Picking v. Pennsylvania Railroad Co., 152 F.2d 753 (3rd Cir. 1945), cert. denied,
332 U.S. 776 (1946).

6. Eaton v. Bibb, 217 F.2d 446 (7th Cir. 1954).
7. Wakat v. Harlib, 253 F.2d 59, 64 (7th Cir. 1958).
8. Deloach v. Rogers, 268 F.2d 928 (5th Cir. 1959) (neither false arrest nor un-

justified assault and battery by state action constitutes a claim under the Civil
Rights Act); United States v. Ragen, 237 F.2d 953 (7th Cir. 1956).

9. Geach v. Moynahan, 207 F.2d 714 (7th Cir. 1953) ; Lewis v. Brautigam, 227
F.2d 124, 55 A.L.R.2d 505 (5th Cir. 1955).
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While the Supreme Court in the principal case did not clear all
the doubt and confusion, a number of points were clarified. It is now
definite that the act does not permit actions against municipal corp-
orations. No opinion was expressed on whether Congress has the power
to create municipal liability under these circumstances. However, the
most important point of the decision is that where state authorities
have abused a private individual's civil rights, a private civil action
for damages lies against those individuals in the federal courts.

In the principal case the Supreme Court breathed new life into an
1871 Civil Rights Act which was enacted as a weapon against the Ku
Klux Klan during the Reconstruction Period. Thus federal jurisdic-
tion has been firmly established for private tort actions, to wit, as-
sault, battery, trespass, false imprisonment, etc., between individual
litigants, one of whom happens to be a state official. These actions
are more properly within the exclusive jurisdiction of the several
states, particularly where a more than adequate remedy is available
under state law.

HAROLD F. MCCART, JR.

CONSTITUTIONAL LAW-INTERSTATE
COMMERCE-RESTAURANT-NO SEGREGATION

ALLOWED WHERE INTEGRAL PART OF
INTERSTATE COMMERCE

Defendant, a Negro interstate bus passenger, after refusing to leave
the section reserved for whites in a bus terminal restaurant, was con-
victed in Police Justice Court of Richmond, Virginia, of trespass.'
On appeal to the Husting Court of Richmond his motion to dismiss
was overruled. The Supreme Court of Appeals of Virginia affirmed
without opinion. On certiorari, the United States Supreme Court re-
versed. A restaurant, though not owned by an interstate carrier may
constitute such an integral part of the services offered by an inter-

1. VA. CODE ANN. §18-225 (1950) [now §18.1-173 (1960)]. "If any person shall
without authority of law go upon or remain upon the lands, buildings or
premises of another, or any part, portion or area thereof, after having been
forbidden to do so, either orally or in writing, by the owner, lessee, custodian,
or other person lawfully in charge thereof, or after having been forbidden to
do so by a sign or signs posted on such lands, buildings, premises or part,
portion or area thereof at a place or places where it or they may be reason-
ably seen, he shall be deemed guilty of a misdemeanor, and upon conviction
thereof shall be punished by a fine of not more than one thousand dollars or
by confinement in jail. not exceeding twelve months, or by both such fine
and imprisonment...."
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state carrier, that it can not practice segregation in derogation of the
Interstate Commerce Act.2 Boynton v. Virginia, 364 U.S. 454, 81 S.Ct.
182, 5 L.,Ed.2d 206 (1960).

Deciding the case under the Interstate Commerce Act,3 the Court
failed to face squarely the underlying issues presented by the case:
Does a private individual have the right to go upon private property
when permission is refused by the proprietor? Does enforcement by
state courts of trespass statutes constitute state action abridging the
guarantees of the 14th amendment?4

The 14th amendment by placing its protection in terms of "No
State shall make or enforce"'5 does not apply to the conduct of private
individuals, but rather to state action. The 14th amendment protects
the privileges and immunities of citizens of the United States from
hostile state legislation.6 The 14th amendment neither adds to nor
deducts from the rights of one individual against another, but simply
furnishes protection of rights from encroachment by the state.7 In-
vasion of individual rights by private individuals is not within the
subject matter of the amendment, but only state action which en-
forces the prohibition of these rights.8 The 14th amendment has ref-
erence to state action exclusively and not to private action.9 The
amendment does not shield individuals from private discrimination,
but only from such action as can fairly be said to be that of the states.1 0

2. Interstate Commerce Act, §216(d), 49 Stat. 558 (1935), 49 U.S.C. §316 (d)
(1958).

3. The petition for certiorari presented two questions: Whether the conviction
of the petitioner was invalid as a burden on commerce in violation or art. 1,
§8, cl. 3 of the Constitution; and, whether the conviction violated the due
process and equal protection clauses of the 14th amendment. The Court held
that the Interstate Commerce Act was within the realm of issues presented to
the Supreme Court of Appeals of Virginia on the appeal from the Husting
Court although not specifically mentioned, so said that "under the circum-
stances we think it appropriate not to reach the constitutional questions but
to proceed at once to the statutory issue."

4. These trespass statues are receiving vigorous enforcement in states having
such laws as a result of the recent wave of "sit-in" demonstartions. GA. CODE
ANN. §26-3005 (Supp. 1960); FLA. STAT. ANN. §509.141 (Supp. 1959) ; ARK.
STAT. ANN. §71-1803 (Supp. 1959) ; N.C. GEN. STAT. §§14-126, 14-134 (1953);
VA. CODE ANN. §18.1-173 (1960). For a discussion of the effect of tres-
pass laws, see: 49 CALIF. L. REV. 15, (1961) ; 5 RACE REL. L. REP 935 (1960).

5. U.S. CONST., amend. XIV, §1. "No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or property, without
due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws."

6. Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 21 L.Ed. 394 (1872).
7. United States v. Cruikshank, 92 U.S. 542, 23 l.Ed. 588 (1875) ; United States

v. Harris, 106 U.S. 629, 1 S. Ct. 601, 27 L.Ed. 290 (1882).
8. Civil Rights Cases. 109 U.S. 3, 3 S.Ct. 18, 27 L.Ed. 835 (1883).
9. Virginia v. Rives, 100 U.S. 313, 25 L.Ed. 667 (1879).

10. Shelley v. Kraemer, 334 U.S. I, 68 S. Ct. 836, 92 L.Ed. 1161 (1948).

1961)
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Regarding what constitutes state action coming within the scope
of the 14th amendment the Supreme Court has been quite clear in at
least one area. Action of state courts and of judicial officers in their
official capacities is regarded as state action." Judicial acts of the
highest court of the state are acts of the state. 12

The heavy weight of judicial opinion is that the proprietor of a
restaurant has no common law duty to serve everyone who presents
himself for service. In the absence of an "equal rights, public accom-
modation statute the restauranteur may accept some customers and
reject others, even on racially discriminatory grounds. These "equal
rights, public accommondation" statutes are noted in POLITICAL AND

CIVIL RIGHTS IN THE UNITED STATES. 1 3 A very informative distinction
between restauranteurs and innkeepers is found in 46 V.. L. REV. 123
(1960). The rule, in the absence of statute, is well established that an
operator of a restaurant has the right to select the clientele he will
serve, and to make such selection based on color if he so chooses.' 4

A restaurant is not an inn and there is no common law duty on the
part of restaurants to serve everyone.' 5 One who operates a restaurant
and hotel may have innkeeper duties to some guests and only those
of a restauranteur to others.'6 The right of an operator of a private
enterprise to select his clientele in any way he so desires is well estab-
lished in the appellate courts in all sections of the nation.'7 "One who
enters a place of trade to which the public are generally invited must
depend for his subsequent treatment upon a mutual agreement be-
tween the proprietor and the customer . . . the element of discretion
on the part of the one who is to part with his goods . . . is reserved
until a contract is entered into."1 8

11. Ex parte Commonwealth of Virginia, 100 U.S. 339, 25 L.Ed. 676 (1880); Civil
Rights Cases, 109 U.S. 3, 3 S.Ct. 18, 27 L.Ed. 835 (1883); Virginia v. Rives,
100 U.S. 313, 25 L.Ed. 667 (1879). For the latest pronouncement on what
constitutes state action, see Butron v. Wilmington Parking Authority,
-U.S.-, 81 S. Ct. 856,-L.Ed. 2d-(1961).

12. Twining v. New Jersey, 211 U.S. 78, 29 S. Ct. 14, 53 L.Ed. 97 (1908).
13. 2 EMERSON & HABER, POLITICAL AND CIVIL Ricrrs IN THE UNITED STATES 1408-

1413 (2d ed. 1958).
14. Slack v. Atlantic Arhite Tower System, Inc., 181 F. Supp. 124 (D.Md. 1960);

State v. Clyburn, 247 N.C. 455, 101 S.E.2d 295 (1958) ; Alpaugh v. Wolverton,
184 Va. 943, 36 S.E.2d 906 (1946); Williams v. Howard Johnson's Restaurant,
268 F.2d 845 (4th Cir. 1959).

15. Nance v. Mayflower Tavern, 106 Utah 517, 150 P.2d 773 (1944).
16. Alpaugh v. Wolverton, 184 Va. 943, 36 S.E.2d 906 (1946).
17. Madden v. Queens County Jockey Club, 296 N.Y. 249, 72 N.E.2d. 697 (1947),

cert. den., 332 U.S. 761, 68 S.Ct. 63, 95 L.Ed. 346 (1947) ; Terrell Wells Swim-
ming Pool v. Rodriguez, 182 S.W.2d 824 (Tex. Civ. App. 1944); Booker v.
Grand Rapids Medical College, 156 Mich. 95. 120 N.W. 589 (1909) ; Younger v.
Judah, 111 Mo. 303, 19 S.W. 1109 (1892); Goff v. Savage, 122 Wash. 194,
210 P. 374 (1922); Coleman v. Middlestaff, 147 Cal. App.2d. 833, 305
P.2d 1020 (1957); Alpaugh v. Wolverton, 194 Va. 943, 36 S.E.2d 906 (1946).

18. Goff v. Savage, 122 Wash. 194, 210 P. 374 (1922).

[Vol. 12
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The Supreme Court in the Boynton case based its decision on the
Interstate Commerce Act. However, it is a foregone conclusion that
it will be forced to rule on the points brought out here. When the
conflict between the rights of private property owners and the rights
of individuals eventually clash in the Court, it must be resolved
whether a person has the common law right to be served in a res-
taurant open to the public regardless of private regulations put into
effect by the proprietor. It must be further resolved whether enforc-
ing a non-discriminatory state statute deprives an individual of that
right, if any exists, and, whether enforcement of these private regu-
lations under non-discriminatory trespass statutes constitutes state ac-
tion bringing the problem within the prohibitions of the 14th amend-
ment.

A restaurant owner has the right to select his clientele by way of
any discriminations he chooses. If this is true, and it would seem to be
so, an individual has no right to be served in a restaurant except
through the grace of the restaurant owner. The 14th amendment of
the Constitution has been construed to protect only fundamental
rights, not to add rights or deduct rights. If a person does not have
the right, how can the enforcement of a private regulation under a
non-discriminatory state statute be said to abrogate a fundamental
right thereby constituting state action of a type which is prohibited by
the 14th amendment? Private discrimination is private conduct. Private
conduct does not come within the scope of the 14th amendment. The
Court in the Boynton case did point out that it was not holding that
a mere roadside restaurant must conform to the provisions of the In-
terstate Commerce Act. Can this be construed to mean that the Court
is taking notice of the right of the private property owner? If so,
perhaps the common law right of a man to use his property in the
manner he chooses will not be abridged in deciding the legality or
illegality of the forthcoming "sit-in" demonstration cases.

JOHN S. Srus, JR.

FEDERAL TAXATION-ACQUIRED TAX LOSS
CORPORATION-TAX LOSS CARRYOVER-

WHEN ALLOWED

Taxpayer corporation sold all of its assets and by October 31, 1951,
had ceased doing business. Within one month after its name was
changed a partnership engaged in the automobile business purchased
all of taxpayer's outstanding shares of stock and immediately trans-
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ferred the partnership's net assets, other than the stock, to the tax-
payer for additional shares of its stock. Taxpayer operated profitably
in the automobile business during 1952 and 1953 and carried forward
the operating losses sustained in the appliance business in the three
previous years. The Commissioner disallowed the deductions, but the
Tax Court' held for taxpayer, following its previously expressed 2

view that the statute3 
" . . . applies only to an acquiring corporation."

On appeal, the Court of Appeals reversed, holding that legislative
history4 and I.R.C. Sec. 129 (a) (1) clearly imply that noncorporate
acquirers should be included, especially where it is not claimed that
there was any business purpose in the acquisition. 5

Sections 172 (a) and (b) of the 1954 Internal Revenue Code6 allow
net operating losses for five previous years to be carried forward to
offset the taxpayer's current operating income. After the passage of
this section, active buying of shell corporations which had incurred
large operating losses began. 7 A corporation having operating profits
would purchase the shares of the loss corporation, file a consolidated
return,8 and thereby offset its profits with the shell corporation's losses,
considerably reducing its tax liability. Another method was to merge
the loss corporation into the profitable corporation, having the latter
claim the benefit of the losses on its tax return.

In order to end this artificial reduction of tax liability,9 Congress
added Sec. 129 of the 1939 Internal Revenue Code 10 in 1943, which
provided that the loss carryover will be disallowed if there is no
valid business purpose for the acquisition. Thus, Sec. 129 obviously
disallowed the loss carryover where there was (1) a merger or (2) a
purchase of a loss corporation by a profitable corporation with a sub-
sequent- consolidated tax return with no business purpose" being
shown.

However, there still remained the problem involved in the prin-

1. Five Justices Dissenting.
2. T.V.D. Co. v. C.I.R., 27 T.C. 879, 886 (1957), following the dictum in Al-

prosa Watch Corp. v. C.I.R., 11 T.C. 240 (1948).
3. I.R.C. §129(a) (1939), 26 U.S.C.A. §129 (a) [added by Chapter 63, 58 Stat.

47 (1944); now I.R.C. §269 (1954)].
4. H.R. 871, 78th Cong., 1st Sess. (1944 Cum.-Bull. 901, 938).
5. C.I.R. v. British Motor Co. Distributors, Ltd., 31 T.C. 437, 278 F.2d 392 (9th

Cir. 1960).
6. I.R.C. §122(a) and (b) (1939).
7. See headline from New York Times for November 3, 1953 "Orioles to Rebuild

Club with Help of Income Tax Carry Back on $500,000."
8. As permitted by I.R.C. §1501 through §1505 (1954); I.R.C. §141 (1939).
9. Supra note 4.

10. Supra note 3.
11. "Business purpose" as used in the note is mcant any valid business purpose

other than evasion or avoidance of income taxes.

[Vol. 12
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cipal case, i.e., whether Sec. 129 (a) applied only to acquiring corpora-
tions or to acquired corporations as well.

The courts first' 2 used the "corporate entity" approach to determine
the availability of the loss carryover, saying that if the corporation
was the same, regardless of changes in its shareholders, its business, or
its name, the carryover should be allowed.' 3 Next, the Stanton Brew-
ery case,' 4 which is generally followed, stated that whether the corp-
oration was the same "entity" was not determinative of the loss carry-
over allowance, but whether it was the same "taxpayer" determined the
allowance. This factual determination was made in light of the same
type of business and obligations tests and was generally called the
"continuity of enterprise" theory.

The Alprosa Watch Corp. case' 5 held that even if Sec. 129 (a) had
been in effect it would not have applied since Sec. 129 (a) only applies
to the acquiring corporation and not to the acquired corporation. This
dictum became the holding of the Tax Court in a subsequent case, 16

defeating the Commissioner's contrary contention for many years.
In 1957 the courts, other than the Tax Court, seemed to change

their view. In American Pipe & Steel Corp. v. C.I.R.' 7 the court stated,
in affirming the Tax Court, that a business purpose was necessary in
acquiring the corporation in order to obtain its loss carryover. In a
landmark case, Coastal Oil Storage Co. v. C.I.R.,'8 the Tax Court
was reversed, the court holding for the first time that Sec. 269 (a) is
applicable to a deduction, credit or allowance sought by an acquired
corporation. On facts almost identical to those in the Alprosa Watch
case the court, in Mill Ridge Coal Co. v. Patterson,9 held contra to
the Alprosa Watch case, and in accord with the Coastal Oil Storage
case.

The principal case agrees with the more recent view of the appellate

12. When I.R.C. §129 (a) (1939) was inapplicable.
13. Northway Securities Co. v. C.I.R., 23 B.T.A. 532 (1931); Weber Flour Mills

Co. v. C.I.R., 82 F.2d 764 (1936); Shreveport Producing & Refining Co., Inc.
v. C.I.R., 71 F.2d 972, cert. den., 293 U.S. 616, 55 S.Ct. 148, 79 L.Ed. 705 (1934).

14. Stanton Brewery, Inc. v. C.I.R., 11 T.C. 310, 176 F.2d 573 (2nd Cir. 1949);
accord, Koppers Co., Inc. v. U.S., 133 Ct. CI. 22, 134 F. Supp. 290, cert. den.,
353 U.S. 983, 77 S.Ct. 1279, 1 L.Ed.2d 1142 (1955); U.S. v. Newmarket Mfg.
Co., 130 F. Supp. 706, 233 F.2d 493, (1st Cir. 1956), cert. den., 353 U.S. 983,
77 S.Ct. 1279, 1 L.Ed. 2d 1142; Lisbon Shops, Inc. v. Koehler, 299 F.2d 220 (8th
Cir. 1956) aff'd., 353 U.S. 382, 77 S.Ct. 990, I L.Ed.2d 924 (1957).

15. Alprosa Watch Corp. v. C.I.R., 11 T.C. 240 (1948).
16. T.V.D. Co. v. C.I.R., 27 T.C. 879, 886 (1957).
17. 243 F.2d 125 (9th Cir. 1957), cert. den., 355 U.S. 906, 78 S.Ct. 333, 2 LEd. 2d

261 (1957).
18. 25 T.C. 1304, 242 F.2d 396 (4th Cir. 1957).
19. 264 F.2d 713 (5th Cir. 1959), cert. den., 361 U.S. 816, 80 S.Ct. 1595, 4 LEd. 2d

1526 (1959).
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courts. However, the Tax Court remains adamant in its view that
Sec. 269 (a) is not applicable to an acquired corporation.20

On principle it would seem that the view of the principal case is
the better view, especially if we evaluate Congressional intent as
evidenced by the subsequent inclusion of Sec. 382 (a) in the 1954 In-
ternal Revenue Code.

A reading of Sec. '382 (a) (1) and (2) 21 shows that it was designed
to cover the problem involved in the principal case. Sec. 382 (a) (1)
and (2) is applicable to any transaction of this type occuring on or
after June 22, 1954. For this reason, it could not be used in the prin-
cipal case.

In the principal case all of the corporation's stock was acquired and
the nature of the business changed within three months. Thus, no
loss carryover would have been allowed if Sec. 382 (a) had been ap-
plicable. Although the facts in this case are not too clear, if the corp-
oration had been a defunct, non-operating corporation at the time of
the acquisition of the shares, the loss carryover would have been auto-
matically disqualified under Sec. 382.22

The bite of Sec. 382 is still not quite firm enough for some. The
American Law Institute23 proposes to eliminate entirely the change of
business test embodied in Sec. 382 (a) (1) (C) and to eliminate any
loss carryover when 67% of the corporation's stock is acquired. The
Sub-Chapter C Advisory Group makes the same proposal, 24 except
that only 66 2/3% needs to be acquired under its proposal.

The situation today25 seems to be that if Sec. 382(a) does not ex-
clude the acquired corporation's carryover, the corporation's acquirers
must still hurdle the business purpose test of Sec. 269 (a).

JEROME L. KAPLAN

20. Virginia Metal Products, Inc. v. C.I.R., 33 T.C. Case No. 88 (1960).

21. I.R.C. §382 (a) (1) and (2) (1954).

22. Rev. Rul. 58-9, 1958-1 CUM. BULL. 190.

23. American Law Institute-Federal Income, Estate, and Gift Tax Project-In-
come Tax Problems of Corporations and Shareholders, Sec. IV, p. 349 (OZ-
tober 31, 1958).

24. Revised Report on Corporate Distributions and Adjustments to accompany
Sub-Chapter C Advisory Group Proposed Amendments, as revised. Sec. 29,
p. 89 (December 11, 1958).

25. The 1954 Internal Revenue Code does not say this, but a report of the Senate
Finance Committee does-Sen. Rep. No. 1622, 83rd Cong., 2nd Sess. 284.
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GEORGIA-LABOR LAW-EMPLOYER NOT LIABLE
FOR INJURY TO THIRD PARTY CROSSING

PICKET LINE AT HIS REQUEST

Gossett brought action against the defendant company and defen-
dant union for injuries sustained while crossing a picket line at the
defendant company's plant. When the strike began the defendant
company notified Gossett's employer that its steel could not be pro-
cessed because of the strike and requested the employer to pick up its
steel,. Plaintiff's action is predicated on the defendant's negligence in
failing to provide him with adequate escort and protection through
the picket lines, thereby breaching his duty to plaintiff as an invitee
and in violation of an express promise to provide plaintiff with pro-
tection. The action was dismissed by the trial court on demurrer. On
appeal it was held that plaintiff failed to allege sufficient facts to set
forth a violation of any duty owing to plaintiff, an invitee. Gossett
v. Atlantic Steel Co., 102 'Ga. App. 23, 115 S.E.2d 613 (1960).

The courts have been called on in only a few cases to determine the
civil liability and responsibility of a company whose employees were
on strike for torts committed by the strikers against third persons
not involved in the labor dispute. The cases treating the problem
deal mostly with non-striking employees of the company involved in
the labor dispute who are injured by the strikers and the liability of
the company therefor.1 The general rule is that where the employee
has not been notified of the strike, the company employer is liable
because the risk to which the employee is exposed is not within con-
templation of the employment contract.2 However, the company is not
liable if it has notified the non-striking employee of the strike. 3

No cases appear which hold a company liable for injury to third
parties by strikers, provided the employer has notified them of the
existence of the strike.4 The only situation where the employer has
been held liable after giving appropriate notice has involved work-
men's compensation and those cases are not applicable since they do

1. Holshouser v. Denver Gas and Electric Co., 18 Colo. App. 431, 72 P. 289
(1903); Manwell v. Durst, 178 Cal. 752, 174 P. 881, 1 A.L.R. 669 (1918);
Schaff v. Bourland, (Tex. Civil App. 1924); Devore v. Louisiana and
Arkansas Ry. Co., 178 So. 706 (La. App. 1938).

2. Holshouser v. Denver Gas and Electric Co., 18 Colo. App. 431, 72 P. 289
(1903).

3. Manwell v. Durst, 178 Cal. 752, 174 P. 881, 1 A.L.R. 669 (1918); Devore v.
Louisiana and Arkansas Ry. Co., 178 So. 706 (La. App. 1938) ; Schaff v. Bour-
land, 266 S.W. 843 (Tex. Civil App. 1924).

4. McCalman v. Illinois C.R. Co., 132 C.C.A. 15, 215 F. 465 (1914). See note 2,
supra.
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not consider assumption of risk but rather are decided wholly upon
whether the injury arose out of the employment. 5

In line with the general rule that a person crossing a picket line
with knowledge of the existence of a strike assumes the risk, a few
states have enacted statutes to provide for notification by employers
seeking to hire non-union employees to replace striking union em-
ployees. 6 Through these statutes the legislature puts the innocent third
party on notice so that he can avoid possible injury to himself.7 If the
prospective employee chooses to cross the picket line and engage in
work around or in the area of a-strike, he assumes the risk and the
employer is not liable.8

During a labor dispute the employer and his non-striking employees,
whether union or non-union, have the right to enter and leave the
employer's property, and the striking union may be liable if they
block the entrance and thereby obstruct ingress and egress.9 At the
same time the employer is not liable for the unlawful mob conduct
of strikers, unless he has brought or caused an innocent person to
come into the danger area, without informing him of the danger, and
as a result such person is injured.1°

There appear to be few, if any, statutes which deal with the liability
of the company employer to third parties for injury inflicted by
strikers. Most of the statutes which deal with violence and coercion in-
volved in strikes seem to be directed either at the employer-striker re-
lationship or union-third party relationship and not at the em-
ployer-third party relationship. Here attention is directed to the Georgia
laws on the right to freedom from unlawful interference with one's vo-
cation, prohibition of mass picketing, the right to join or not to join
a labor organization, and the employer's right to freedom from unlaw-
ful interference with his business, use of property, or disposal of goods,
etc. found in Ga. Laws 1947, pp. 620-621, GA. CODE ANN. §54-801 to
§54-805 in support of the above statement. The statutes of other states
are very similar. Therefore, other than the case law set forth above,"

5. Priestley v. London, 2 K.B. 115, 29 Times L.R. 252 (1913); Batum v.
Industrial Commission, 288 Ill. 516, 123 N.E. 625, 6 A.L.R. 1242 (1919); Pat-
terson v. S.S. Thompson, Inc., 12 N.J.M. 4, 169 A. 338 (1933).

6. Supra note 1, E.g. ANN. LAWS MASS. C 149, § 22; General Laws of Rhode
Island § 28-10-9.

7. ANN. LAWS MAss. C. 149, § 22; Commonwealth v. Libbey, 216 Mass. 356,
103 N.E. 923 (1914).

8. Supra, notes 1 and 6.
9. U. S. Pipe and Foundry Co. v. United Steelworkers, 59 N.J. Super. 240, 157

A.2d 542 (1960).
10. Wilson and Co. v. Freeman, 179 F.Supp. 520 (1959) ; supra, notes 1, 6, and 8.
11. Supra, notes 1, 6. and 8.
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there seems to be very little authority concerning the liability of a com-
pany employer for the acts of striking employees who have injured third
parties.

It would seem that a third party's right of action would be against
the labor union, not the employer. 12 It is well settled that unions can be
held for the illegal behavior of those who have real or apparent au-
thority to act for the-unions, with the proviso that the agents are func-
tioning within the scope of their authority.' 3

Applying the general rule set forth above to the facts of the present
case there is no basis for placing liability on the defendant company.
Plaintiff came onto the defendant's premises at the direction of his em-
ployer to pick up and remove a load of steel. When the defendant
called plaintiff's employer and told him to pick up the steel, the reason
given for failure to process the steel was the strike. Plaintiff's em-
ployer, therefore, had actual notice of the strike. Further, plaintiff
himself saw the pickets when he entered defendant's premises. Though
plaintiff was invited or told to come and get the steel, he could have
refused or have requested a guarantee of safety. By choosing to con-
tinue onto defendant's premises in disregard of the strike and pickets,
he assumed the risk. The defendant owed him no duty of protection. 14

Regarding the defendant's offer of protection, he was under no
duty to do so since no agreement had been made to provide pro-
tection. Therefore, plaintiff would not come within the cases which
hold an employer liable where he has guaranteed the plaintiff pro-
tection, as a part of the employment contract, to induce him to take
the risk involved. 15 There was no express guarantee here.

The duty owed to plaintiff as an invitee is not a real one if he

12. In both International Union, UAW-CIO v. Russell. 356 U.S. 634 (1958),
and United Construction Workers v. Labunnum Construction Corp., 347 U.S.
656 (1954), the U. S. Supreme Court has upheld state court decisions for
damages arising out of unlawful acts of labor unions, even though the union's
acts were such as to be an unfair labo" practice. Cuss v. Utah Labor Rela-
tons Board, 353 U. S. 1 (1957); International Union v. Russell, 264 Ala.
456, 88 So.2d 175 (1956); 43 MINN. L. REv. 341 (1958); 9 CLEV-MAR L. RFv.
274 (1960).

13. Ballas Egg Prod. Co. v. Amalgamated Meat Cutters. 160 N.E.2d 164
(Ohio Ct. Comm. Pleas 1959); Baumgartner's Electrical Construction Co. v.
DeVries, 91 N.W.2d 663 (So. Dak. 1958) ; International Longshoremen's
and Warehousemen's Union (CIO) v. Hawaiian Pineapple Co., 226 F.2d 875
(9th Cir. 1955) ; Taft-Hartley Act § 2 (13) . 49 Stat. 450 (1947) , 29 U.S.C.

§ 152 (13) (1952) ; United Mine Workers of America v. Meadow Creek Coal
Co., 263 F.2d 52 (1959); United Mine Workers v. Patton, 211 F.2d 742 (4th
Cir. 1954); NLRB v. United Brotherhood of Carpenters, 205 F.2d 515 (10th
Cir. 1953).

14. Supra, notes 1, 6, 8, and 11.
15. Kansas, 0. and G. Ry. Co. of Texas v. Pike, 264 S.W. 593 (Tex. Civil App.

1924); Hansen v. Dodwell Dock and Warehouse Co., 100 Wash. 46, 170 P.
346 (1918).
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can be properly said to have assumed the risk.' 6 But even if the as-
sumption of risk cases are not followed, plaintiff would have to prove
the defendant failed to exercise ordinary care, the duty owed to an in-
vitee.17 Since plaintiff admits that the defendant furnished him with
one policeman in a police car, absent a showing that previous acts had

been committed which would reasonably put the defendant on notice
that one policeman in a police car was insufficient to protect plain-
tiff,'8 the defendant having exercised ordinary care would still not be

liable.
The general rule appears to be that an employer company is not

liable for the torts of striking employees committed on the picket
line, against third parties crossing the picket line, provided he has
put the third party on notice as to the existence of the strike.

STACEY CorON

SEARCH AND SEIZURE-LANDLORD AND TENANT

-GEORGIA LEASE FORFEITURE STATUTE DOES
NOT JUSTIFY SEARCH WITHOUT A WARRANT

While the tenant was absent, the landlord noticed a strong odor
of mash outside the dwelling. He called state officers who, pursuant
to the landlord's permission, entered the dwelling without a search
warrant, discovered a distillery and arrested the tenant upon his return.
Federal officers arrived, took custody of defendant and gathered evi-

dence. The tenant's conviction for violation of federal liquor laws
was reversed by the Supreme Court which ruled that the evidence
was obtained by an illegal search and seizure. Chapman v. United

State, -U.S.-, 81 S.Ct. 776, 5 L.Ed2d 828 (1961).
At the time of the Court of Appeals decision of this case, the "sil-

ver platter" doctrine' was still in effect, although the Elkins case 2

which overruled that doctrine was then pending before the Supreme
Court. This doctrine held that evidence illegally obtained by federal

officers was inadmissible in federal courts, whereas evidence illegally
obtained by state officers was admissible in federal courts. The Cir-

16. supra, note 1.
17. PROSSFR, TORTS §38, p. 189; Chicago, R.I. and P.R. Co. v. Brown, 111 Ark.

288, 163 S.W. 525 (1914); Hoff v. Public Service Co., 91 N.J.L. 641, 103 A.
209 (1915).

18. Patterson V. S.S. Thompson, Inc., 12 N.J.M. 4, 169 A. 338 (1933).

1. Weeks v. United States, 232 U. S. 383, 34 S. Ct. 341, 58 LEd. 652 (1914).
2. Elkins v- United States. 564 IT. S206, 0 S . rt. 1457, 4 L.Vd. 9 ! 669

(1960).
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cuit Court of Appeals3 declined to apply the "silver platter" doctrine,
perhaps intentionally in view of the pending Elkins case, but instead
ruled that the search by state officers was not illegal. This ruling al-
lowed the case to be appealed to the Supreme Court subsequent to the
Elkins decision which ruled that evidence illegally obtained by state
officers is not admissible in a federal court. The Supreme Court
stated that the doctrine of the Elkins case was not involved and nar-
rowly ruled only on the lower courts' determinationsO that the search
by state officers was legal under federal standards. The statement by
the Court that the Elkins rule was not involved refers only to the
rulings by the lower courts and should not abrogate or alter the
Elkins ruling.

The government's argument in the Supreme Court relied heavily
upon the Georgia statute5 allowing a landlord the option to forfeit
the rights of his tenant where the premises are used for the manu-
facture of illegal whiskey. This, the government argued, permitted
the landlord to enter or permit entry by officers as the lease no longer
existed. The Supreme Court declined to recognize this reasoning be-
cause, until the entry, the landlord had no actual knowledge that the
premises were being used for the manufacture of whiskey, therefore he
could not exercise his option. Consequently, the landlord's consent
did not render the search legal.

At common law, in the absence of a provision in the lease, the il-
legal use of the leased premises by a tenant does not void the lease. 6

This is based on two premises. First, the illegal use does not taint
the lease contract unless the parties entered into it with the intent
that the property should be used for illegal purposes. This lease would
be void as against public policy.7 Second, to hold otherwise would al-
low a tenant to avoid payment of rent or terminate a cumbersome
lease by converting the premises to an illegal use." This common law
rule has been modified by statute in a number of jurisdictions.

3. Chapman v. United States, 272 F.2d 70 (5th Cir. 1959).
4. Chapman v. United States, supra, 81 S. Ct. 776 at p. 777.
5. GA. CODE § 58-106 (1933). Forfeiture of rights of lessee or tenant.-The un-

lawful manufacture, sale or keeping for sale or disposition of any of the liquors
and beverages mentioned in section 58-101, contrary to the law of the State,
shall, at the option of the landlord, work a forfeiture of the rights of any
lessee or tenant tinder any lease or contract for rent of the premises where
such unlawful act is performed by the lessee or tenant. . . . This section was
enacted as part of a Bone-dry Prohibition Act (Acts 1915, extra sess. p. 82).
The instant case is the first in which the statute has appeared.

6. Kessler v. Pearson, 126 Ga. 725.
7. Anheuser-Bush Brewing Association v. Mason, 44 Minn. 318 46 N. W. 558

(1890).
8. Note 6, Supra.
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In some jurisdictions, statutes provide that where a lessee or tenant
makes use of the premises for an illegal purpose, the lease is void and
the tenant's rights are therefore forfeited. In Georgia 9 and Ohio,10

statutes provide for forfeiture only where the premises are used for
the illegal manufacture or sale of liquor. The statutes of New York"
and Massachusetts12 cover illegal purposes generally. The Georgia and
Massachusetts sections provide the landlord with an option to void
the lease, whereas New York and Ohio provide for automatic for-
feitures.

In all of these states, the provisions for forfeiture are coupled with
sections placing, criminal liability upon the landlord where he enters
into a lease knowing that the premises will be used for an illegal
purpose.13 This apparently explains the purpose of the statutory pro-
visions for avoiding the lease. As stated in a leading New York case,
People v. Bennett:14

This statute was intended not only to prevent the use of the
premises for an unlawful purpose, but to protect the landlord
from the consequences of allowing such unlawful purpose
to continue.15

9. Note 5, supra.
10. OH1o REV. CODE § 4399.03 (1953). The unlawful sale or gift of intoxicating

liquors shall forfeit all rights of the lessee or tenant under any lease or con-
tract of rent upon premises where such unlawful sale or gift takes place.
Ohio Rev. Code § 4399.06 (1953). All contracts whereby any building or
premises are rented, leased, used or occupied shall become void when such
building or premises are used, in whole or in part, for the sale of intoxicating
liquors contrary to law, and the lessor, on and after the sale or gift of intoxi-
cating liquors shall be held to be in possession of suchbuilding or premises.
See Fort Miami Raceways Inc. v. Lucas County Agricultural Soc., 133 N.E. 2d
382 (Ohio 1955).

11. N. Y. Real Property Law § 231.1. Whenever the lessee or occupant other
than the owner of any premises, shall use or occupy the same, or any part
thereof, for any illegal trade, manufacture or other business, the lease or
agreement, for the letting or occupancy of such building or premises shall
hereupon become void, and the landlord of such lessee or occupant may
enter the premises so let or occupied. Actions brought under the New York
law are usually summary proceedings to recover possession. Elmore v. Berti,
128 N. Y. S. 813 (1926); Hauer v. Manigault, 290 N. Y. S. 778 (1936).

12. Mass. Ann. Laws c. 139, § 19 (1957). If a tenant or occupant . . . uses such
premises . . . for the purpose of prostitution, assignation, lewdness, illegal
gaming, or the illegal keeping or sale of alcoholic beverages . . . such use
shall at the election of the lessor or owner annul and make void the lease ...
and without any act of the lessor or owner, shall cause the right of possession
to revert and vest in him, and he may, without process of law, make immediate
entry upon the premises. See Trask v. Wheeler, 89 Mass. (7 Allen) 109.

13. GA. CODE § 58-105 (1933). N. Y. Real Property Law § 231.2. Ohio GC § 6204.
OHio REV. CODE § 4398.02 (1953). Mass Ann. Laws c. 139, § 19 (1957).

14. 14 Hun. 63 (New York 1878).
15. Id., at 66. This has been criticized as reducing the proceedings to a precau-

tion by the landlord against possible penalties and lowers the dignity of the
court. Hauer v. Manigault, 290 N. Y. S. 778 (1936). See Way v. Reed, 88
Mass. (6 Allen) 364.
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The instant case destroys any possibility that the Georgia statute can
ever be used by a landlord to assist law enforcement officers in gaining
entry to leased premises without the tenant's consent. This appears to
be the first and last attempt to justify the admissibility of evidence
obtained by a search without a warrant, under such forfeiture statutes.
The value of the statute is the protection afforded to a lessor whereby
he may void the lease and escape the criminal penalties for allowing
the premises to be used for the illegal manufacture, sale or keeping
of intoxicating beverages. It is respectfully suggested that this protec-
tion be extended to allow him the option to forfeit the lease when the
premises are used for any illegal activity. This would allow the lessor
a shield against criminal penalties by voiding the lease for illegal ac-
tivities of any sort upon the premises.

PAUL C. ARMITAGE

TAXATION-GEORGIA-TAX RELEASE STATUTE
RESTRICTED IN APPLICATION-'

STATUTE AMENDED

In September of 1959, petitioner purchased real property that had
been assessed for 1959 state and county taxes. The county tax com-
missioner refused petitioner's tender of the amount of taxes assessed
against the property because the tender did not include the tax on
the grantor's personalty. The lower court refused to compel acceptance
of the tender. The Supreme Court affirmed, holding that the property
was subject to the full amount of the grantor's tax liability because
at the time the lien attached, petitioner was not the owner or holder
of any interest in the property. He bought it with knowledge of the
lien and obtained no better title than his grantor. Brown v. Nash,
216 Ga. 303, 116 S.E.2d 227 (1960).

The above holding was in error because (1) the court disregarded
the legislative purpose for enacting the tax release statute,' and (2)
the court failed to construe the statute properly.

The Code of 1910 did not provide for the release of property from
the lien of state and county taxes.2 However, in the interim between
1910 and 1931, there was a definite shift in the population from rural
to suburban areas which has continued even through today. Sub-
divisions began to spring up with increasing frequency, especially in
the larger towns and cities. The Georgia legislature realized that the

1. GA. CODE § 92-5712 (1933).
2. GA. COD § 1140 (1910).
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lien of real and personal property taxes was a subtle restraint on the
free alienation of property in the state, most particularly in the clos-
ing of real estate sales during the early months of any given year.
This was true because as a matter of law, the tax lien affixes itself
to the property of the owner on January 1,3 but the taxes are not due
and payable at that time.4 As a result, unless the grantor under a pur-
chase put up security, a grantee, under the old law, was in a pre-
carious position since the property he purchased was subject to the
lien of that year's taxes for both realty and personalty of his grantor.

To provide relief from this unfortunate dilemma, the legislature,
in 1931, amended the Code of 1910 to provide for the release of pro-
perty from the lien of state and county taxes. As amended the statute
read:

Taxes shall be paid before any other debt, lien, or claim
whatsoever, . . ; provided, however, that the owner, or
the holder of any equity, lien, or interest in or on the pro-
perty .. .shall be allowed to pay the taxes assessed against
any one or more pieces of the property of which he is the
owner. . .. The officials charged with the collection . . .
and/or any transferee of said tax lien shall be required to ac-
cept payment of said taxes when tender is made ... and shall
execute a release ... .5

In 1933 the act was again amended so as to make it retroactive. 6 The
Code of 1933 carried it forward practically unchanged and in the form
we know it today. 7

The purpose of the statute was to. provide for the release of an
existing lien on property without regard to the tax collector's loss of
security in obtaining payment of the remaining property taxes, whether
real or personal. 8

The court in the subject case stresses the fact that the lien had be-
come affixed to the property at the time of the purchase. But the
statute presupposes an existing lien upon the property to be released.
This is evidenced by the statute itself in that (1) it was made retro-
active by amendment shortly after enactment; 9 (2) it requires the of-
ficials charged with collection of taxes to execute a release from the
"lien' of the tax, and (3) it requires a release upon tender of the pro-

3. GA. CODE § 92-5708, § 92-6202 (1933).
4. GA. CODE § 92-6201 (1933).
5. Ga. Laws 1931, p. 122.
6. Ga. Laws 1933, p. 50.
7. GA. CODE § 92-5712 (1933).
8. Aldridge v. Federal Land Bank of Columbia, 203 Ga. 285, 46 S. E. 2d 578

(1948).
9. Ga. Laws 1933, p. 50, and GA. CODE § 92-5712 (1933).
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rata share of tax to' the transferee of a tax lien. Since the only pro-
vision for the transfer of a tax lien is after issurance of the fi. fa.,10

and since the tax fi. fa. cannot issue until December 20th of any
given year,1' one is led inescapably to the conclusion that the legisla-
ture invisioned just such a release as was denied in the present de-
cision.

It may be that the court failed to realize the nature of the lien re-
ferred to in the statute. It is obvious from a perusal of the present
code and preceding codes that the lien for state and county taxes is
general insofar as property returned or assessed is concerned, 12 and
it *is equally as apparent that the legislature was providing for a re-
lease from a general lien when the statute was enacted. WAhile it may
be true that the statutory release is not available after the lien has
been converted to special by levy under a tax fi. fa., the reasoning of
the court is illogical where the lien is general as was pointed out in
the dicta of Snyder v. Elkan. After a tax sale, petitioner sought to in-
voke the tax release statute. The court held that the plaintiff could
have "pursued this remedy before the sale, if he had chosen to do
so.''13 Only when a purchaser seeks a tax release from a special lien
should the court declare that he is estopped by notice. It must also
be noted that the statute allows the privilege of release to an owner
or holder of any equity or lien in or on the property. Any person
qualifying under the description is bound to have at least construc-
tive notice of the tax lien. Certainly the legislature did not intend
to estop every owner or holder of some interest, other than the holder
of a security deed, mortgage, or lien, from asserting the relief pro-
vided, and that is the effect of the holding in the present decision.
We would invoke the "first rule of construction" as it is so aptly
phrased by this court: "If the legislature does plainly and distinctly
declare its intention, the act is not open to construction, and can re-
ceive none."'14

As a result of the foregoing decision, the legislature enacted a stat-
ute which was designated to eliminate the problems which the sub-
jcct case created. 15 This statute is different in that (1) it provides for
payment of the prorated tax on any one or more parcels of real pro-
pert), by the owner or the transferee of any owner who acquires the

10. GA. CODE § 92-7602 (1933).
11. GA. CODE § 92-5102 (1933).
12. GA. CODE § 92-101, § 92-5707. § 92-5708 (1933).
13. Snyder v. Elkan. 187 Ga. 164, 199 S. E. 891 (1938).
14. Aldridge v. Federal Land Bank of Columbia, 203 Ga. 285, 46 S. E. 2d 578

(1948).
15. GA. LAWS 1961, p. 160.
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title to real property between the date on which the tax lien vests
and the date on which the tax evidenced by the lien becomes due
and payable; (2) the release cannot be required after a tax fi.fa. has
been recorded on the general execution docket in that county, unless
the entire amount of past due taxes as reflected in the fi.fa. is ten-
dered, and (3) neither the official charged with the responsibility
for collecting such taxes, nor the transferee of a tax fi. fa. is bound to
release the last remaining lot or parcel until the personal property
taxes of the owner at the time the lien became affixed have been
paid.

Submitted, that this last mentioned provision of the statute is vague
and indefinite, that the statute should specially limit the "last re-
maining lot or parcel" to "that portion of the realty which is neces-
sary to secure the payment of the personal property taxes." As the
statute now stands, conflicts in interpretation will again arise.

DUNCAN M. DEW, III


