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Qualified pension plans and certain other tax advantages are avail-
able to professionals if they form organizations which will qualify as
corporations under the Internal Revenue Code.1 Until recently, the
states generally prohibited corporations from performing professional

services.2 Professionals could nevertheless acquire corporate tax treat-
ment by forming "associations'.a

Associations were taxed as corporations in the Corporation Tax Law
of 1909 and in every revenue act since 1913.

4 Section 7701 (a) (3) of
the 1954 Internal Revenue Code provides that associations shall he
taxed as corporations. The underlying theory of this section is that an
organization which closely resembles a corpor-ttion should be taxed
as a corporation. The problem in this area results in part from the
fact that Congress has never Undertaken to delfine "associations".

The Treasury Department recently released new rcgul.ations con-
cerning the classification of organizaitions for tax purposes. The prac-
tical effect of these regulations has been to denv corporate treatment
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t. atalified pension plans may be established t)y a sole pioprietor or partnership

for the benefit of the employees. The ]wnefit may not extend to tIe in-
diidtal proprietor (I. T. 3268. 1939 - 1 Cti. Pt I ,. 196. or it) [lie tItrt ers

(I. T. 3350, 1940 - I 0:-,j. BULL. 61) .Other advantages. discussed infra. are also
available only to emloyees. Thits. a professional must qnalify as an em-

ployee to enjoy these benefits. lThis can lbe done by forming a professional
association or corporation which will sertI as Ihe clnloyetr.

2. See generally, Jones. The l'ofessiomal Cor/, )atim, 27 IFotu.tt L. Riin. 353
(1959).

3. See generally: Rusoff. A Law Firm Pension Plan? 37 Dmrra 351 (1960)
Saltz, Associations, 38 TAxrs 187 (1960) : Hobbet and Piclisek. Rerent Desvelop-
Pnents In Tax Free Pension and Profit Sharing Benefit for Self-Ein loved. 33
AVIs. IAR. BULL. 35 (1960) : Maier and Wild. Taxation of Professional Firns
as Corporations, 44: M.ARQ. L. Rrav. 127 (1960) ; Knccht. Retiremenht Programs,
29 U. CINc. L. Ri.v,. -12 (1960); Qualified Pensiot Plans for Uoincorl)oraled
Associations. 12 STAN. L,. RiN. 746 (1960): Ray, Corporate Tax Treatment of
Medical Clinics Organized as Associations. 39 TAXI's 73 (1961) .

4. Smith. Associations Ciassified (is Corporations Under the Internal Revenue
Code, 34 CnLna. L. Ruv. ,461 (1946) .

5. U. S. Treas. Reg. §301.7701 (1960).



to professioral organizations absent state legislative action.6 The 1961

Georgia General Assembly passed an unincorporated professional as-

sociation statute7 which was designed to authorize the creation of or-
ganizati.1s which can comply with the regulations. Some states have

authorized certain professionals to form corporations,8 and legislation

is pending in others.i9 It is the purpose of this comment to discuss

case law, the regulations, Georgia's association statute, and the ad-

vantages of acquiring corporate tax treatment.

BACKGROUND

The early cases involved situations in which the government sought

to tax unincorporated organizations as corporations. By treating the

unincorporated association as a corporation, the government was able

to tax both the association's income and distributions to owners of the

organization. Since this was before the era of qualifed pension plans,

taxpayers had little to gain from having their businesses taxed as corp-

orations. Thus, they sought to avoid the expenses of corporate treat-

ment.
The leading case in this area was Morissey v. Commissioner.10

Trustees of an express trust disposed of the trust property in exchange

for shares of stock in a corporation. Their only function was the col-

lection and distribution of money. No control was reserved by the

beneficiaries whose interests were represented by transferable certifi-

cates. The trustees did not have power to bind the beneficiaries per-

sonally and the death of a trustee or beneficiary was not to end the

trust. Because the trust closely resembled a corporation, the Supreme

Court held that it was an association and not a pure trust.

The Mornissey case established the following criteria for determining

whether an organization is an association: (1) associates, (2) a busi-

6. Ray. Corpoiats Tax Treatms nI of Medical Clinics Oiganized as Associations,
39T.%x!s 73. 83 (1961).

7. Ca. Laws 1961, p. 404. Legislation very similar to the Geoigia act was re-
ferred Iv the Pennsslvania Senate to its Committee on Judiciary General,
April I1. 1961. See Appendix A. infra.

8. Ark. Laws 1961, p. 291. S.D. laws 1961. p. 291. The Arkansas and South Da-
kota statutes are very similar bitt are limited to medical corporations. Connec-
ticuit authorized medical non-stock cor-porations in 1959. CONN. GEN. STAT.
(1959 Supplement) ch. 59-. §33-180. An act which would allow other pro-
fessionals to incorporate was referred to the House Committee on jtdiciary.
janualy. 1961. See Appendix R.

9. As of May 1, 1961, bills had bccn introduced in Connecticut. Iowa. Minnesota,
Pennsylvania. Tennessee. and Vermiont. The Indiana and New York Legisla-
tures considered but adjourned withoutt passing professional corporation legisla-
tion.

10. 296 U.S. 344, 56 Sup. Ct. 289 (1935).
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MERCER LAW REVIEW

ness purpose, and (3) corporate resemblance. Corporate resemblance
was said to depend upon the following factors:

(1) Title vested in a single entity;

(2) Centralized management;

(3) Continuity of existence;
(4) Transferability of beneficial interests;
(5) Limitation of personal liability.

The Morrissey criteria were applied in Pellon v. Comnissione, ).1
which was the first case to hold that a professional organization was an
association. A group of doctors transferred equipnent to themselves as

trustees. Beneficial interests in the trust were represented by certificates
which were transferable subject to options held by the other bene-

ficiaries. Upon death of a member, his interest was to pass to his
nominee subject to the repurchase options. The trustees were not per-
sonally liable for acts done in performing their duties. The court
found that the characteristics of continuity, centralization, limited
liability and transferability were sufficiently present to bring the
clinic within the Morrissey doctrine. This was held to be so notwith-

standing the prohibition of local law against the corporate practice of
medicine. The Supreme Court1 2 had previously indicated that local
law should not control in this area and the 1.924 regulations had used
language of a similar import. The court quoted a)iprovingly from these

regulations."
Subsequent cases' 4 applied the Morrissey tests and followed the ra-

tionale that resemblance rather than identity was all that was re-
quired. The regulations"5 apparently took the position that centraliza-
tion of management and continuity of life were the most important

factors. This was also the view of some writers.' 6 Regulations' 7 under

11. 82 F.2d 473 (7th Cir. 1936) .
12. Burk-Waggoner Oil Ass'n. v. Hopkins, 269 U.S. 1 10, 114.46 Sup. Ct. 48 (1025).
13. 82 F.2d 473, 476. "However, we think that Article 1503 of Regulations 65 and

69 sufficiently covers this situation in providing that '. gnizniins .
are . . . associations within the meaning of the statute even though tinder
state law such organizations are technically partnerships'."

14. Bert v. Helvering. 92 F.2d 491 (D.C. Cir. 1937); United States v. Kintner,
216 F.2d 418 (9th Cir. 1954).

15. U.S. Treas. Reg. 118, §39-3797-2. 3797 4(a) (1953). In a recent letter Riling
(P-H 1961 Fed. Tax Serv. 54,753) approving a pension plan for a Connecti-
cut medical corporation, it was said that the determining characteristics prior
to the new regulations were (I) associates. (2) business purpose. (3) ron-
tinitv of life, and (4) centralization of management. The new regilations
were said to add the characteristics of (5) limited liability and (6) centraliza-
tionrif management.

16. Driscoll. The Limited Partnership and the Associatioi Qiestion. 1960 So.
Calif. Tax Inst. 539. 553.

i7. U.S. Treas. Reg. 118, §39.3797-1 (1953).

[Vol. 12



C031MENTS

the 1939 Internal Revenue Code continued the position of earlier
regulations and case law that local law did not determine whether an
organization should be an association. The business agreement,18 how-
ever, was of importance in determining whether the features of corp-
orate reseltbance were present.

The government relied upon the association concept as a method
of extracting additional revenue for many years. The 1954 case of
United States v. Kintner"' revealed that the concept had become some-
what of a liability to the Commissioner. This was so because of the
court's approval of a pension plan for a doctor's association. The
doctors had forned an association for the purpose of operating a clinic.
The articles of association provided that the organization would not
terminate until death of the last surviving member, that membership
was not assignable, that only members were liable to third parties
for professional misconduct and that management was to be by an
executive committee. Tfhough all the Morrissey characteristics were
not present, the court found sufficient corporate resemblance to war-
rant association treatment. The Commissioner's argument that this
treatment should be denied because of a local prohibition against the
corporate practice of medicine was firmly rejected. Prior decisions20

and the then current regulations2 1 were relied upon for support of
the proposition that state criteria do not determine the nature of a.n
organi/.ation for federal income tax purposes. The court quoted 22

from Burnet v. Harmel:23

The exertion of that power (to tax income) is not subject to
state control. It is the will of congress which controls and the
expression of its will in legislation. in the absence of language
evidencing a different purpose, is to be interpreted so as to
give a uniform application to a nationwide scheme of taxa-
tion. See Weiss v. Weiner. 279 U.S. 333, 337: Burk-Wagonner
Oil Assn. v. Hopkins, 269 U.S. 110: United States v. Childs,
266 U.S. 30-[, 309. State law may control only when the federal
taxing act, by express language or necessary implication,
makes its own ol)eration dependent upon state law.

The Treasury department refused to acquiesce in Kininer, taking

I8. Mo'rissev v. Commissioner, 296 U.S. 34-1. 358-359, 361 (1935)
19. 216 1:.2d 418 (9th Cir. 195-1).
20. HeCht v. NIallev, 265 U.S. 144. 44 Sup. Ct. 462 (1924); Burk-Waggoner Oil

\ss'n. %. Hopkins. 269 U.S. 110. 16 Sup. Ct. -18 (1925) ; Tyrrell v. Commissioner,
91 F.2d 500, (5th Cir. 1937): C.I.R. N. Fortner Oil Co., 125 F.2d 995 (6th
Cir. 1942).

21. U.S. Treas. Reg. 111 §29.3797-2 (1949) .
22. 216 F.2d 418. 42-1. n. 2 (90h Cir. 1951).
23. 287 U.S. 103, 110, 53 Sup. Ct. 7.1.77 (1932).
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the position that whenever an association was formed to take advan-

tage of the pension plan provisions, it would not be recognized as a
corporation. 24 The Commissioner retreated from this stand in a later
ruling which stated that the "usual tests" would govern the classifica-

tion of organizations.
25

The third case 26 involving professional associations arose in Texas

where doctors formed a medical organization in the corporate image.
Since the organization had all the attributes of a corporation, it was
found- to be an association. This was so notwithstanding the Texas
prohibition against the corporate practice of medicine. Again it was

held that whether an organization qualifies as an association depends
upon the tests of the Internal Revenue Code and not state law.

CURRENT REGULATIONS
2 7

The doctrine of Galt, Kintner and earlier decisions made it possible
for certain professional organizations to obtain corporate treatment.

The current regulations which, paradoxically, have been labeled
"Kintner Regulations", apparently make this impossible absent special
state legislation.2 " This is so because of the unusual emphasis which is
placed upon local law.

The regulations, in an apparent attempt to pay lip service to case
law and past policy, state that the Internal Revenue Code shall pro-
vide the tests for ascertaining the classification of organizjations 29

This provision is immediately rendlercd impotent by the statement:

local law governs in determining whether the legal re-
lationships which have been established in the formation of
an organization are such that the standards are met. Thus it
is local law which must be applied in letermining such mat-
ters as the legal relationships of the memhrs of dhc organiza-
tion among themselves and with the public at large, and the
interests of the members of the org.nization in its assets..",

The regulations specify six tests lot associations. :'l These tests, essential-

24. REv. Rit. 56-23. 1956-1 Ciea. Bui . .
25. REX'. RIL. 57-546, 1957- Cum. BULl. 886.
26. Calt v. U.S.. 175 F.Supp. 360 (N.D. Tcx. 1959). See. Ray. Corporate Tax

Treatment of Medical Clinics Organizcd as Associalioos. 3 9 TV xn s 73 (1961),
for an excellenit article written 1)5 the atiorncv who won tihe (at case. This
case is noted in 12 ALA,. 1L. Riw. 115 i !960

, 
.

27. U.S. Treas. Reg. §31.7761 (1960).
28. See, Ray. Corporate Tax Trea ment of Medical Clinics Organized as Associa-

tions. 39 TAxm-s 73, 83.
29. Scc note 32, infra, 11. S. Treas. Reg. §301 7701-1 (c) (1960) .
30. Ibid.
31. U.S. Trcas. Reg. §301.7701-2(a) (1) (1960).
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ly those established in Morrissey, are: (1). associates, (2) an objective

to carry on business and divide the gains therefrom, (3) continuity of

life, (4) centralization of nanagement, (5) liability for corporate
debts limited to corporate property, and (6) free transferability of
interests. The first two characteristics are absolutely essential and the
absence of either will prevent the organization from being an asso-
ciation.- Three of the remaining four characteristics must also be

present.::'

The last four characteristics are discussed separately in the regula-
tions. The importance of local law is emphasized in each of these.

Continuity of ]ife.34 This characteristic is not present if the or-
ganiz.ation may be dissolved by the bankruptcy, death, insanity, re-

tirement, resignation or expulsion of any member. The regulations de-
fine dissolution as any alteration in the identity of an organization by

reason of a change in the rel.ationship of the members as determined
by local law. An agreement to continue the business notwithstanding
any event is of no consequence if under local law such event dis-

solves the organization.

It is impossible for an org-inization which is governed by the Uni-
forn Partnership Act or the Uniform Limited Partnership Act to have
continuity of life." ' The general partnership law of Georgia 36 is also

prohibitive to attainment of this characteristic. Continuity of life can
be attained by an organization which is formed under Georgia's as-

soci.,ttion statute, discussed in fra.

32. U. S. Treas. Reg. §301.7701-2 (a) (2) (1960) . The Regulations state that there
are certain characteristics that are coninlor to trusts and corporations, and oth-
ers that are conmnon to partnerships and corporations. Associates and a business
purpose are cotmon to corporations and partnerships. Contintity. centraliza-
lion, limited lialility and free transferability are common to corporations
and trusts. IT. S. Treas. Reg. §301.7701-2 (a) (3) (1960) . More of the corporate
than non-corporate characteristics nst be present for an organization to he all
association. In determining whether ait organization has more corporate than
non-corporate characteristics. all characteristics cotnmminon to 1oth types of or-
ganizations shall not be considered. In order for a tiust to qualify as an as-
sociation, it nutst ibe a btusiness trust with associates atid a btsiness purpose.
Georgia has not given the "business trust" atny recognition and it appears
that sich In organization wotld be treated a. a gen eral partnership by Georgia
law. See Nadler. Georgia Corporrate Lai' Practice: Forms §18 (1950). For a
discussion of trusts as associations see Saltz. As.sociations, 38 TAXVIS 187, 197
(196()) .

33. U. S. Treas. Reg. §30.7701-2 (a) (3) (1960) . See footnote 32, supra.
34. U. S. Treas. Reg. §301.7701-2 (b) (lG(0) .
35. 11. S. Treas. Reg. §301.7701-2(b) (3) states ' . . . a general partneiship sub-

ject tot a statute corresponding to the Uniform Partnership Act and a limited
partnership subject to a statite corresponding to the Uniform Limited Part-
nership Act both lack continuity of life." Georgia is not a tJniform Parmnership
Act state bti the U'niform Limited P'artership Act was adopted in 1952. Ga.
Laws 1952. p. 375. GA. CoDE ANN. §75-4 (1958 Stpp.)

36. (A. CoOL ANN. §75-107 (1947) .
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Centralization of management.

An organization has centralized, management if any person
(or any group of persons which does not include all the
members) has continuing exclusive authority to make the
management decisions necessary to the conduct of the butsi-
ness for which the organization was formed.A7

Local law is to determine whether this characteristic is present.
Because of the partnership doctrine of "mutual agency", it is impos-
sible for an organization governed by either the Uniform Partnership
Act3 8 or Georgia's general partnership laws to attain this characteris-
tic.39 This is true because the act of any partner within the scope
of the partnership business binds all partners. A partnership agree-
ment which provides that the power of management is to be exercised
by an exclusive few will not allow an organization centralized man-
agelnent since such an agreement is ineffective as to outsiders without
notice.40 The Georgia association act, discussed infra, enables organiza-

tions formed under its authorization to have centralized management.
Limited liability.41 If a creditor may seek personal satisfaction froin

a member of an organization, there is no limited liability. Local law
determines whether limited liability is present and takes precedence
over agreements of indennity. Organizations governed by the Uni-

form Partnership Act4 2 and Georgia's general partnership laws43

cannot attain limited liability. Organizations formed under the new
association act, discussed infra, may be able to acquire limited liability.

Free transferability of intests.4' This characteristic is present if
every member of the organization may transfer his interests therein
without causing dissolution. The transferee must receive all the rights
of his transferor in the organization. Local law determines the presence
of free transferability. If under local law, the parties may effectively
agree that the transfer of interest in the organization will not cause dis-

37. U.S. Treas. Reg. §301.7701-2 (c) (1) (1960).
38. U. S. Treas. Reg. §301.7701-2 (c) (4) . "In addition, limited partnerships subject

to a statute conesponding to the Uniform Limited Partnership Act, generally
do not have centralized management, but centralized management ordinarily
does exist in such a limited partnership if stibstantially all the interests in the
partnership are owned by the limited partners."

39. GA. CoDF. ANN. §§75-301. 75-302 (1947).
40. U.S. Treas. Reg. §301.7701-2(c) (4) (1960).
41. U. S. Treas. Reg. §301.7701-2 (d) (1960) . "In the case of a general partnership

stib-ect to a statute corresponding to the Uniform Partnership Act. personal
liability exists with respect to each partner. Similarly. in the case of a limited
partnership subjcct to a statute corresponding to the Uniform Limited Part-
ne-slip Act. p-irsortil liability exists with respect to each general partner,
except as provided in subparagraph (2) of this paragraph."

42. Ibid.
43. GA. Con. ANN. §75-103 (1947).
44. U.S. Treas. Reg. §301.7701-2 (e) (1960).
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solution, then the presence of an agreement will apparently qualify the
organization for this characteristic. Absent such agreement, it is im-
possible to attain free transferability for organizations formed either
under the Uniform Partnership Act or under Georgia's general part-
nership laws. The presence of such an agreement, however, will ap-
parently give such partnerships this characteristic. 45 An organization
formed under the Georgia Professional Association Act, discussed
infra, will probably have this characteristic.

Although the above tests are listed in the regulations, it is clear that
whether they are met is not determined by the Internal Revenue Code
but by local law. It therefore appears that the regulations are in con-
flict with the spirit of Supreme Court decisions. a6 It has been sug-
gested that the regulations might not survive an attack because of this
inconsistency.

47

The regulations have been severely criticized for emphasizing form
over substance. 48 It has also been suggested that the regulations have
disregarded the underlying theory of section 7701.49

Allowing local law to control in this area will result in confusion
and lack of uniformity. A few states have enacted legislation designed
to adjust local law to the requirements of the "Kintner Regulations".
Some have passed professional corporation statutes50 while others will
rely on the unincorporated association device.5' Professionals in states
which have no such legislation will be denied the tax advantages which
their colleagues in other states will enjoy.

A most poignant criticism of allowing local law to control in this
area is found in the language of the Kintner case, which was decided
prior to the new regulations.

It should be added that it would introduce an anarchic ele-
ment i.n federal taxation if we determined the nature of
associations by State criteria rather than by special criteria
sanctioned by the tax law, the regulations and the courts. It
would destroy the uniformity so essential to a federal tax
system-a uniformity which calls for equal treatment of tax-
payers, no matter in what state their activities are carried on.
For it wouhl mean that tax incidences as to taxpayers in the

45. Uniform Partnership Act, §§18, 27. GA. CODr ANN. §75-204 (1947).
46. Notcs 18 and 20. supra.
47. Rusoff, A Law Firm Pension Plan? 37 DICTA 351. 359 (1960).
48. Ray, Corporate Tax Treatment of Medical Clinics Organized as Associations,

39 TxiMs 73, 87.
49. Qualified Pension Plans for Unincorporated Professional Associations, 12

SIAN. L. Rj t. 746, 761 (1960).
50. See note 8. supra.
51. See note 7, supra.
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same category would be determined differently according to
the law of the State of residence. 52

THE GEORGIA PROFESSIONAL ASSOCIATION ACT
5 3

Whether an organization formed tinder tle 'Georgia association act
can qualify as an association under the "Kintner Regulations" will
depend upon the presence of the corporate characteristics. These
characteristics, discussed supra, are associates, a business purpose, con-
tinuity of life, centralized management, limited liability and free
transferability of interests. A general examination of the Georgia
statute and the characteristics of a Georgia association is necessary.

Two or more licensed professionals may form an association for the
purpose of rendering professional services., 4 The first two requisites of
the Kintner regulations are therefore present. Articles of association

must be recorded with the clerk of the superior court in the county
where the association proposes to practice.;' The parties may adopt any

name for the association5 6 that they desire, but the words "professional

association" or the abbreviation "P. A." must follow the name 57 No

publication is necessary but a report must be filed with the secretary of

state within thirty days of the formation of the organization and an-
nually thereafter., s This report will be made on a form furnished by

the secretary of state and will include the names and addresses of the

association members.59

The association may render only one type professional service and
can not engage in any business other than rendering that service. 60

The association may invest its funds in any lawful investment and

may own the real and personal property necessary for rendering its

service.6'
Continuity of life is present under the Georgia act since the asso-

ciation will continue to exist for the period specified in the articles

of association. 62 None of the events which cause dissolution of a part-

nership will cause dissolution of a Georgia association. A two-thirds

52. 216 F.2d 418. 424 (9th Cir. 1954).
53. Ga. Laws 1961, p. 404. See Appendix A.
54. Id. §3. Professional service means that which may be performed only by a

person licensed pursuant to GA. Coiw §84. Id. §2.
55. Id. §4.
56. Ibid.
57. Ibid.
58. Id. §13.
59. Ibid.
60. Id. §§3 and 5.
61. Id. §5.
62. Id. §9.
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vote of the members or stockholders is required to dissolve the asso-
ciation prior to the period specified by the articles.

Centralized management is provided by section eight of the Georgia
act which vests management powers in a board of governors. The
shareholders select the governors who in turn elect the officers. The
act provides that no member shall have the power to bind the associa-
tion by acts within the scope of the association's business or profession
merely by virtue of his being a member of shareholder. This pro-
vision is obviously designed to combat the mutual agency concept
which is common to general partnerships. 63

Limited liability is not as clearly an attribute of the Georgia asso-
ciation as the preceding characteristics. The act provides:

... the members or shareholders ... shall not be individually
liable for the debts of, or claims against, the professional as-
sociation unless -such-member or shareholder has personally
participated in the transaction for which the debt or claim is
made or out of which it arises.64

A professional can not avoid personal liability arising out of service
which he renders. The concept of limited liability is not violated by
refusing to allow the professional personal immunity from torts which
he commits. This is so since all employees are generally personally
liable for torts committed even within the scope of their employment.
The concept is, however, threatened if the above quoted section is
construed to mean that a professional is individually liable for debts
which arise from acts done solely in behalf of the association. This is
so because the regulations provide, "An organization has the corporate
characteristic of limited liability if under local law there is no mem-
ber who is personally liable for the debts of or claims against the or-
ganization." 65 (emphasis supplied.) Unless the statute is construed as
set out above, the characteristic of limited liability is available to
Georgia professional associations.

Free transferability of interests is present if every member may trans-
fer his interests in the organization to a third party who will take over
all the rights of the transferor. If such a transfer causes the dissolu-
tion of the organization, then the regulations provide that there is
no free transferability of interests.66 The Georgia act provides that
such a transfer may be made without dissolution.6 7 The Georgia act

63.- See footnote 37 and text accompanying.
64. Ga. Laws 1961, p. 404, §7.
65. Note 41, supra.
66. Note 44, supra.
67. Ga. Laws 1961, p. 404, §10.

1961]
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limits free alienability of interests in one respect. Only a licensed
professional may be a member or shareholder.6 8 It would seem that
this provision is a practical restriction which should not bar transfer-
ability.

There are probably sufficient corporate characteristics to qualify
organizations formed under the Georgia act as Kintner associations. As
mentioned above, the characteristics of limited liability and free trans-
ferability might prove to be problem areas. What the Internal Revenue
Service's position will be is impossible to predict, but the hostility
which has been exhibited toward associations indicates that approval
is not assured.

ADVANTAGES OF AcQUIRING CORPORATE TAx TREATMENT

Before rushing to acquire corporate tax treatment, the professional
should- carefully consider both the advantages and disadvantages69

of such a step. The qualified pension plan is the most impressive ad-
vantage but acquiring approval of such a plan will be difficult. The
following discussion of this and other advantages is by no means ex-
haustive but is designed to familiarize the reader with some of the
fundamentals in this area.

Qualified pension plans.70 Substantial tax advantages are available
if an employer establishes a qualified pension plan for his employees.

68. Ibid.
69. The folliowing disadvantages have been suggested:

(1) the association or corporation is not nearly as flexible as the partner-
nership; (2) the organization will probably be treated as a corporation for
all tax purposes; (3) "Another potential disadvantage is that the corporate-
association would not be entitled to 'the spread-back' provisions of the code
[§1301] since that section is limited in its application to individuals and
partnerships." Knecht, Retirement Programs, 29 U. CINc. L. REV. 42, 50 (1960).
One problem which must be considered involves the tax deductibility of
salaries or other compensation for the services rendered by the members. If
amounts paid as salaries or bonuses are deemed to be excessive and dis-
allowed as a federal income tax deduction, the effects of double tax at the
corporate and stockholder level can to a large extent, wipe out other ad-
vantages of association. This problem might not prove too serious. In Kla-
math Medical Serv. Bureau v. Commissioner (29 T.C. 339) it was held that
salary payments to staff doctors of a medical service corporation were rea-
sonable to the extent they did not exceed the staff doctors' billings to patients.
There is also the possibility that the association can avoid double taxation
be electing to be taxed under Subchapter S of the Code (§1371-77). See, 12
STAN. L. REV. 746, 761-64 (1960).

70. INT. REV. CODE of 1954, §§401-404. The statutory provisions defining a quali-
fied pension, profit-sharing or stock bonus plan are found in §401. The re-
quirements for qualified plans are extremely technical and approval of such
plans by the Internal Revenue Service are on an ad hoc basis. See generally,
Mertens, 4 The Law of Federal Income Taxation ch. 25B. See also, 3 P-H
Fed. Tax Serv. 115-401-495. An advance ruling on the qualification of a plan
may be obtained by the tax payer. See, REV. Pitoc. 61-11, INT. REV. Busr.
1961-18. P-H Fed. Tax Serv. 154-780.

[V/ol. 12



Amounts which are set aside pursuant .to sueh a plan may be deducted
by the employer71 but are not taxed to the employee until distribu-
tion.7 2 The contributed funds may be invested and the income there-
from is not taxed7 3 until distribution to the employee or his nominee.
If the interest of an employee is distributed within one taxable year
on account of his death or separation from the employer's service, his
gain is taxed only as long-term capital gain.74 The plan is available
only to employees and thus partners and individual practitioners can
not qualify.7 5 Professionals who form associations can qualify as em-
ployees and, if the pension plan otherwise qualifies, these benefits are
available.

Lower income tax on accumulations. A corporation and thus an as-
sociation can make reasonable accumulations of profits for business
purposes. These accumulations will usually be made for library ac-
quisitions, furniture, and technical equipment. It is unlikely that
the annual costs of such items will exceed twenty five thousand dol-
lars. The corporate tax rate on income up to twenty-five thousand dol-
lars is twenty-five percent whereas the individual rate on that amount
is considerably higher. Thus, an association can acquire and maintain
business equipment and assets less expensively than partnerships.

Five thousand dollar tax free death benefit. The Internal Revenue
Code provides that amounts not in excess of five thousand dollars
which are paid to a deceased employee's nominee by the employer
shall not be included in gross income.7 6 This tax benefit is not avail-
able to members of partnerships or to individual practitioners since
neither are employees. Professionals may be employees of associations
even though they are shareholders or members.

Sick pay exclusion benefit. The sick pay exclusion provisions of
the Internal Revenue Code apply only to employees.77 Thus profes-
sionals who are employees of associations are eligible for these bene-
fits. Payments up to one hundred dollars weekly can qualify as ex-
cludable sick pay if there is compliance with the pertinent Internal
Revenue Code provisions. There are also other disability benefits

71. INTERNAL REVENUE CODE of 1954, §404.
72, INTERNAL REVENUE CODE Of 1954, §402 (a).
73. INTERNAL REVENUE CODE of 1954, §501 (a).
74. INTERNAL REVENUE CODE Of 1954, §402 (a) (2).
75, See note 1, supra.
76, INTERNAL REVENUE CODE of 1954 §101 (b). See I P-H 1961 Fed. Tax Serv.

18151.
77. INTERNAL REVENUE CODE of 1954 §105 (d). See generally, I P-H 1961 Fed. Tax

Serv. 18384.
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available to employees which may prove advantageous to the pro-
fessional.7

8

CONCLUSION

If qualified pension plans and other tax advantages were available to
the self-employed, it would obviously not be necessary for profes-
sionals to resort to the association device. There seems to be no justifi-
cation for limiting these advantages to those who qualify for the tech-
nical designation, "employee." The positions of the corporate em-
ployee and the self-employed are often closely analogous. The corporate
employee is frequently a shareholder in the employing corporation.
Since the self-employed individual generally takes greater business
risks, he should at least be entitled to the same tax advantages.

Since professionals are not authorized to form qualifying associa-
tions in some of the states, uniform tax treatment is obviously impos-
sible. The desirable solution to this problem lies in Congressional
action. Legislation 79 is presentely being considered which would make
the tax advantages of retirement plans available to the self-employed.
If this legislation is approved, the importance of associations will be
greatly diminished.

APPENDIX A

The Georgia Professional Association Act' is included in this appen-
dix. This statute is similar to the bill which was referred to the Penn-
sylvania Senate Committee on Judiciary General, April 11, 1961. The
corporation type statute is included in appendix B.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

Section 1. This Act may be cited as "The 'Georgia Professional As-
sociation Act".

Section 2. Definitions.

78. See generally. 1 P-H 1961 Fed. Tax Serv. 8341.
79. H.R. 10, the Keogh bill, was approved by the House Ways and Means Commit-

tee on May 9, 1961. This bill would allow the self-employed individual with
three or fdwer employees, to defer taxes on money placed in a pension plan up
to $2,500 a year, or 10% of his income, whichever is less. Owner-employees with
more than three employees can exceed this ceiling. Self-employed persons with
more than three employees would be required to include in the plan each em-
ployee with more than three years service. See generally, P-H 1961 Fed. Tax
Serv. 532,248. "The Administration was reported to be opposed to the bill at
this time because of the effect on Treasury revenues. An estimated seven million
self-employed pcrsons would be affected by the bill." A.M.A.j., May 15, 1961,
p. 6.

1. See Footnote 7 of the main text.
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(a) "Professional Service" means any type of professional
service which may be legally performed only pursuant to a
license from a State Examining Board pursuant to the pro-
visions of Ga. Code Title 84, for example, the personal
services rendered by attorneys at law, certified public ac-
countants, chiropractors, dentists, osteopaths, physicians and
surgeons, and podiatrists (chiropodists).

(b) "Professional Association" means an unincorporated as-
sociation, as distinguished from a partnership, organized
under this Act for the purpose of rendering one type of pro-
fessional service.

Section 3. Any two or more persons duly licensed to practice a
profession under the laws of this State may form a professional
association, as distinguished from a partnership and a corporation,
by associating themselves for the purpose of carrying on a profession
and dividing the gains therefrom upon compliance with the terms of
this Act; provided that no professional association organized pur-
suant to the provisions of this Act shall render professional service
in more than one type of professional service.

Section 4. Such persons may form a professional association by
executing and recording Articles of Association in the office of the
clerk of the superior court in the county in which the association's
principal office is located. The clerk shall record such Articles
of Association and any amendments thereto or instruments of
dissolution thereof in a separate book to be kept for that pur-
pose, and shall receive as fees for recording any original Articles
of Association or amendments thereto the sum of five dollars ($5.00)
plus fifteen cents (15c) for each one hundred words contained in
the particular document recorded. Such Articles of Association shall
,not be required to be published or recorded elesewhere. Such record
of said Articles of Association, when so recorded, shall be notice of
the provisions of the articles to the world as well as to all parties deal-
ing with such association. Such persons shall adopt such name for
the Association as they in their discretion may determine. Provided,
that the name selected shall be followed by the words "Professional As-
sociation" or the abbreviation "P. A.". Said Articles of Association may
contain any provision not in violation of law or the public policy of
this State as the members of the association may decide. Such Articles

Lay be amended or dissolved at any time and from time to time by
agreement of two-thirds of the members at any regular meeting or at
a special meeting called for that purpose, and upon likewise record-
ing such amendment or instrument of dissolution in the same place or
places as the original Articles of Association.

Section 5. A professional association may be organized only for the
purpose of rendering one specific kind of professional service and
shall not engage in any business other than rendering the professional
service for which it was organized. However, it may invest its funds
in real estate, mortgages, stocks, bonds, or any other type of invest-
ment, and may own real or personal property necessary or appropriate
for rendering its professional service.

Section 6. A professional association may render professional service
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only through officers, employees, and agents who are themselves duly
licensed or otherwise legally authorized to render professional service
within this State. The term "employee" as used in this section does
not include clerks, bookkeepers, technicians, nurses, or other individ-
uals who are not usually and ordinarily considered by custom and
practice to be rendering professional services for which a license or oth-
er legal authorization is required in connection with the profession
practiced by a particular professional association, nor does the term
employee" include any other person who performs all his employment
under the direct supervision and control of an officer, agent, or em-
ployee who is himself rendering professional service to the public on
behalf of the professional association; provided that, no person shall,
under the guise of employment, practice a profession unless duly
licensed to practice that profession under the laws of this State.

Section 7. This Act does not modify any law applicable to the re-
lationship between a person furnishing professional service and a per-
son receiving such service, including liability arising out of such pro-
fessional service, and including the confidential relationship between
the person rendering the professional service and the person receiving
such professional service, if any, and all confidential relationships
previously enjoyed under the laws of this State or hereinafter enacted
shall remain inviolate. Subject to the foregoing provisions of this sec-
tion, the members or shareholders of any professional association or-
ganized pursuant to the provisions of this Act shall not be individually
liable for the debts of, or claims against, the professional association
unless such member or shareholder has personally participated in the
transaction for which the debt or claim is made or out of which it
arises.

Section 8. A professional association organized pursuant to the
provisions of this Act shall be governed by a Board of Governors
elected by the members or shareholders, and represented by officers
elected by the Board of Governors, so that centralization of manage-
ment will be assured, and no member shall have the power to bind
the association within the scope of the association's business or pro-
fession merely by virtue of his being a member or shareholder of the
association. Members of the Board of Governors need not be members
or shareholders of the professional association and officers need not
be members of the Board of Gbvernors except that the President shall
be a member of the Board of Governors, provided that no officer or
member of the Board of 'Governors who is not duly licensed to prac-
tice the profession for which the professional association was organized
shall participate in any decisions constituting the practice of said
profession. The members may adopt such by-laws as they may deem
proper, or the power to promulgate by-laws of the association may be
delegated by the Articles of Association to the Board of Governors of
the professional association, as the members or shareholders may de-
cide. Each member or shareholders shall have such power to cast such
vote or votes at the meeting of the members or shareholders as the
Articles of Association shall provide. The officers of the professional
association may employ such agents or employees of the association
as they may deem advisable subject to the provisions of section 6
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above. The officers of the association shall include a President, Vice
President, Secretary, Treasurer, and such other officers as the Board
of Governors may determine. Any one person may serve in more
than one office provided that the President and the Secretary of the
professional association shall not be the same person.

Section 9. Unless the Articles of Association expressly provide other-
wise, a professional association shall continue as a separate entity in-
dependent of its members or shareholders, for all purposes for such
period of time as provided in the Articles, or until dissolved by a vote
of two-thirds of the members, and shall continue notwithstanding the
death, insanity, incompetency, conviction for felony, resignation, with-
drawal, transfer of membership or ownership of shares, retirement, or
expulsion of any one or more of the members or shareholders, the
admission of or transfer of membership or shares to any new member
or members or shareholder or shareholders, or the happening of any
other event, which under the law of this State and under like cir-
cumstances, would work a dissolution of a partnership, it being the
aim and intention of this section that such professional association
shall have continuity of life independent of the life or status of its
members or shareholders. No member or shareholder of a professional
association shall have the power to dissolve the association by his in-
dependent act of any kind.

Section 10. A professional association organized pursuant to the pro-
visions of this Act may issue stock or certificates of evidence of owner-
ship of an interest in the assets of the professional association to the
members of a stock-type association, or the association may be a non-
stock organization with the members owning no individual interest in
the assets of the association but with the rights and duties specified
in the Articles of Association, or the association may be a non-stock
organization with the members owning undivided interests in the
assets of the association according to the Articles of Association. The
stock or certificates of ownership, if a stock-type association, or a mem-
bership in a non-stock association, shall be freely transferable except
as may be lawfully restricted in the Articles of Association. A pro-
fessional association may issue its capital stock if it is a stock-type
association or accept as members of the professional association, if a
non-stock association, only persons who are duly licensed or otherwise
legally authorized to render the same professional service as that for
which the professional association was organized. Subject to the pro-
visions of the Articles of Association, the estate of a member or share-
holder who was a person duly licensed or otherwise legally authorized
to render the same professional service as that for which the profes-
sional association was organized may continue to hold stock or mem-
bership pursuant to the Articles of Association for a reasonable period
of administration of the estate, but shall not be authorized to par-
ticipate in any decisions concerning the rendering of professional
service.

Section 11. If any member, shareholder, agent, or employee of a
professional association becomes legally disqualified to render a pro-
fessional service within this State, or accepts employment or is elected
to a public office that pursuant to existing law is a restriction or
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limitation upon rendering of professional service, he shall sever all
employment with, or financial interest in, such professional association
forthwith. A professional association's failure to comply or require
compliance with this provision shall be a ground for the forfeiture of
its right to render professional service as a professional association pur-
suant to the provisions of this Act. When a professional association's
failure to comply with this-provision is brought to the attention of the
Secretary of State, the Secretary of State shall certify that fact to the
Attorney General for appropriate action to dissolve the professional
association.

Section 12. If the Articles of Association or by-laws of a professional
association fail to fix a price at which a professional association or
its members or sharholders may purchase the membership or shares of
a deceased, retired, expelled, or disqualified member or shareholder,
and if the Articles of Association or by-laws do not otherwise provide,
then the price for such share or shares or membership shall be the
book value of such share or shares or membership at the end of the
month immediately preceding the death or disqualification of the
member or shareholder. Book value shall be determined by an in-
dependent certified public accountant employed for such purpose from
the books and records of the professional *association by the regular
method of accounting employed by the professional association. The
determination by the certified public accountant of book values shall be
conclusive on the professional association and its members or share-
holders.

Section 13. A professional association shall, within 30 days after the
organization of the professional association pursuant to the provisions
of this Act and within 30 days after the first day of November in each
year thereafter, furnish a statement to the Secretary of State showing
the names and post office addresses of all members or shareholders in
such professional association and shall certify that all members or
shareholders are duly licensed or otherwise legally authorized to render
professional service in this State. This report shall be made on such
form and shall be prescribed and furnished by the Secretary of State,
shall be signed by the President or Vice President of the professional
association, and acknowledged and sworn to before a notary public by
the person signing the report, and shall be filed in the office of the
Secretary of State, together with a filing fee in the amount of one
dollar ($1.00). Upon the failure or refusal of any professional asso-
ciation to make said return or report to the Secretary of State, the
professional association shall be liable for a penalty of fifty dollars
($50.00), and the Secretary of State is authorized to issue his execution
therefor, including all costs incurred.

Section 14. A member or shareholder of a professional association
may sell or transfer his membership or shares in such professional as-
sociation only to another individual who is duly licensed or other-
wise legally authorized to render the same professional services as.that
for which the association was organized.
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Section 15. In the event of dissolution of a stock-type professional
association, the Board of Governors, as trustees of the property of such
professional association, shall apply the assets first to the payment of
debts of the association, and secondly, to the holders of the stock as
provided in the Articles of Association. In the event of dissolution of
a non-stock type association, the assets shall be distributed, or sold,
and the net proceeds distributed first to the payment of debts of the
association, and secondly, to or among the members of the association
as the Articles of Association shall provide.

Section 16. A professional association organized pursuant to the pro-
visions of this Act may contract in its own name, take, hold, and sell
real and personal property in its own name, independent of its mem-
bers, sue and be sued as independent entities as now provided by law.
Any conveyance in the name of the professional association to a third
person executed by the President and attested by the Secretary shall be
conclusively presumed to be properly executed and shall divest all
right, title, and interest of the professional association, its members, and
the Board of Governors thereof. The assets of a professional association
shall not be liable to attachment for the individual debts of its mem-
bers or shareholders.

Section 17. The law entitled "Actions by or against Unincorporated
Organizations or Associations", approved February 13, 1959 (Ga.
L. 1959, pp. 44-46, and published in the Code of Ga. Ann. as sections
3-117 to 3-121, inclusive) is incorporated herein by reference and shall
govern such professional associations organized pursuant to the pro-
visions of this Act in all respects as contained therein.

Section 18. Such professional association organized pursuant to the
provisions of this Act shall be governed generally by all laws govern-
ing or applicable to corporations, where applicable, and not in con-
flict herewith, and no such association shall be held or deemed to be
a partnership nor shall such association be governed by laws relating
to partnerships.

Section 19. Should any provision of this Act be held illegal or un-
constitutional, the same shall not vitiate the remaining provisions of
this Act, but all such provisions not held illegal or unconstitutional
shall remain in full force and effect.

Section 20. All laws and parts of laws in conflict with this Act
are hereby repealed.

APPENDIX B

The corporation type statute is included in this appendix. The
statute which appears below was prepared by the Law Department of
the American Medical Association as a model act. The act does not
represent official policy of the American Medical Association nor has
it been endorsed by the American Medical Association. With minor
variations, this act is identical to the statutes adopted by Arkansas
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and South Dakota.' It is similar to the pending legislation in some
of the other states. 2

AN ACT AUTHORIZING THE FORMATION OF

MEDICAL CORPORATIONS

Section 1. Title. This act may be cited as "The Medical Corporation
Act."

Section 2. Formation of Corporation. Three or more persons licensed
pursuant to the Medical Practice Act may associate to form a corp-
oration pursuant to the Business Corporation Act to own, operate
and maintain an establishment for the study, diagnosis and treatment
of human ailments and injuries, whether physical or mental, and to
promote medical, surgical and scientific research and knowledge; pro-
vided medical or surgical treatment, consultation or advice may be
given by employees of the corporation only if they are licensed pur-
suant to the Medical Practice Act.

Section 3. Business Corporation Act. The Business Corporation Act
shall be applicable to such corporations, including their organization,
and they shall enjoy the powers and privileges and be subject to the
duties, restrictions and liabilities of other corporations, except so far
as the same may be limited or enlarged by this act. If any provision of
this act conflicts with the Business Corporation Act this act shall take
precedence.

Section 4. Corporate Name. The corporate name shall contain the
names of one or more of the shareholders, provided that the name
of no person who is not employed by the corporation shall be included
in the corporate name, except that the name of a deceased shareholder
may continue to be included in the corporate name for one year fol-
lowing the decease of such shareholder. The corporate name shall end
with the word "Chartered", or, the word "Limited", or the abbrevia-
tion "Ltd.", or the-words "Professional Association", or the abbrevia-
tion "P. A."

Section 5. Certificate of Registration. No corporation shall open,
operate or maintain an establishment for any of the purposes set forth
in section 2 of this act without a certificate of registration from the
Medical Examining Board. Application for such registration shall be
made to said Board in writing and shall contain the name and address
of the corporation and such other information as may be required
by the Board. Upon receipt of such application, the Board shall
make an investigation of the corporation. If the Board finds that the
incorporators, officers, directors and shareholders are each licensed
pursuant to the Medical Practice Act and if no disciplinary action is
pending before the Board against any of them, and if it appears that
the corporation will be conducted in compliance with law and the

1. See Footnote 8 of the main text.
2. See Footnote 9 of the main text.
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regulations of the Board, the Board shall issue, upon payment of a
registration fee of _ dollars, a certificate of registration which
shall remain effective until January first following the date of such
registration.

Section 6. Annual Renewal. Upon written application of the holder,
accompanied by a fee of ____ .dollars, the Medical Examining
Board shall annually renew the certificate of registration if the Board
finds that the corporation has complied with its regulations and the
provisions of this act.

Section 7. Posting. The certificate of registration shall be conspicu-
ously posted upon the premises to which it is applicable.

Section 8. Change of Location. In the event of a change of location
of the registered establishment, the Medical Examining Board, in ac-
cordance with its regulations, shall amend the certificate of registra-
tion so that it shall apply to the new location.

Section 9. Assignment. No certificate of registration shall be as-
signable.

Section 10. Suspension or Revocation. The Medical Examining
Board may suspend or revoke any certificate of registration for any of
the following reasons: (a) the revocation or suspension of the license
to practice medicine of any officer, director, sharholder or employee
not promptly removed or discharged by the corporation; (b) un-
ethical professional conduct on the part of any officer, director, share-
holer or employee not promptly removed or discharged by the corp-
oration; (c) the death of the last remaining shareholder; (d) or upon
finding that the holder of a certificate has failed to comply with the
provisions of this act or the regulations prescribed by the Board.

Section 11. Notice of Suspension or Revocation. Before any certifi-
cate of registration is suspended or revoked, the holder shall be given
written notice of the proposed action and the reasons therefor, and
shall be given a public hearing by the Medical Examining Board with
the right to produce testimony concerning the charges made. The no-
tice shall also state the place and date of the hearing which shall be at
least five days service of said notice.

Section 12. Appeal. Any corporation whose application for a certifi-
cate of registration has been denied or whose registration has been
suspended or revoked may, within thirty days after notice of such
action by the Board, appeal to the county court for county.
The court shall inquire into the cause of the Board's action and may
affirm, or reverse such decision and order a further hearing by the
Board, or may order the Board to grant appellant a certificate of
registration.

Section 13. Notice of Appeal. Notice of appeal shall be served upon
any member of the Board by leaving with such member, or at his
usual place of abode, an attested copy thereof within thirty days after
the Board has notified such appellant of its decision.
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Section 14. Participants. All of the officers, directors and share-
holders of a corporation subject to this act shall at all times be per-
sons licensed pursuant to the Medical Practice Act. No person who is
not so licensed shall have any part in the ownership, management, or
control of such corporation, nor may any proxy to vote any shares
of such corporation be given to a person who is not so licensed.

Section 15. Physician-Patient Relationship. This act does not alter
any law applicable to the relationship between a physician furnishing
medical service and a person receiving such service, including liability
arising out of such service.

Section 16. Employees. Each individual employee licensed pursuant
to the Medical Practice Act who is employed by a corporation subject
to this act shall remain subject to reprimand or discipline for his
conduct under the provisions of the Medical Practice Act.

Section 17. Death or Disqualification of Shareholder. If the articles
of incorporation or by-laws of a corporation subject to this act fail to
state a price or method of determining a fixed price at which the
corporation of its shareholders may purchase the shares of a deceased
shareholder or a shareholder no longer qualified to own shares in the
corporation, then the price for such shares shall be the book value as
of the end of the month immediately preceding the death or disquali-
fication of the shareholder. Book value shall be determined from the
books and records of the corporation in accordance with the regular
method of accounting used by the corporation.

Section 18. Severalibity and Repeal. If any provision of this act or
the application thereof to. any person or circumstances is invalid, such
invalidity shall not affect other provisions or applications of this act
which can be given effect without the invalid provision or applica-
tion, and to this end the provisions of this act are declared to be sever-
able. All laws and parts of laws in conflict with any of the provisions
of this act are hereby repealed.
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