
PAYMENT OF COST FOR CARE OF PATIENTS IN

STATE INSTITUTIONS ACT-SOME

CONSTITUTIONAL ASPECTS

By RICHARD L. STARNES, JR.*

Act Number 911,1 which is essentially a statute enabling the 'Georgia
Department of Public Health to collect from "persons liable for the
support" of patients in certain state institutions controlled by that
body, raises a number of constitutional questions. The scope and ap-
plicability of the statute are discussed elsewhere2 and, therefore, are
not dealt with here, except where necessary to an understanding of
the constitutional points raised. This article examines the constitution-
al points raised by Act Number 911 by way of comparing similar
statutes in other jurisdictions and their treatment in the hands of the
judiciary.

Although the Georgia statute has yet to be judicially construed, and
no federal decisions have been found dealing with similar statutes,
there are numerous foreign state court decisions dealing with the
constitutionality of similar statutes in their respective jurisdictions.
It is hoped that an examination of these decisions and a comparison
of the statutes involved therein with the Georgia statute will shed some
light upon the constitutional status of the Georgia law. In addition,
certain differences between the Georgia statute and those previously
construed by other state courts which may present constitutional prob-
lems not yet decided will be pointed out.

Generally speaking, statutes imposing liability for support of patients
in state mental institutions upon the estates and/or relatives of the
patients have been almost universally upheld against a variety of as-
saults on various constitutional grounds.3 Among these grounds are
violation of the Fourteenth Amendment to the United States Con-
stitution, as special or class legislation, as double taxation or unequal
assessment and taxation, and as impairing the obligation of contract.

*A. B., 1958, Shorter College; third year student of Walter F. George School of
Law, Mercer University; member of Georgia Bar.

1. Ga. Laws, 1960, p. 1138, GA. CODE ANN. §35-11 (1960 Supp.).
2. See Comment, p. 343, supra.
3. 48 A. L. R. 733 and cases there cited.
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VIOLATION OF 14TH AMENDMENT

In Kough v. Hoehler,4 the Supreme Court of Illinois viewed a stat-
ute of that state which in many respects resembles the Georgia statute.
In addition to placing the liability for cost of care on relatives of the
insane person it provided that the cost assessed would be determined
by the average per capita cost for all similar institutions in the state.
The plaintiffs attacked the statute as violative of the 14th Amend-
ment, but it was held that the legislature by choosing this method
of computation was exercising a purely legislative function and as
such presented "no proper constitutional question."

More basically perhaps, courts have upheld the imposition of lia-
bility on persons who are not liable under the common law.5 This
expansion of liability for the care and maintenance of relatives for
whom no such liability existed under common law has long been
regarded as proper legislation under the welfare powers of the states.
Since the person for whose benefit the liability is attacked now re-
quires special care and maintenance, the liability is still present
despite the possibly increased costs.

SPECIAL OR CLASS LEGISLATION

In re Yturburru's Estate" concerned an attack by the guardian
of the estate of the insane person against a statute which sought to
collect from that estate the cost of care and maintenance of the insane
person who was then confined to a state institution. One of the
grounds on which this attack was based charged that the statute was
special or class legislation. As pointed out above the liability for the
care and maintenance of certain individuals does not necessarily abate
en that individual's becoming confined to an institution. The ne-
cessity of care and maintenance still exists but in a more specialized
form. Should the state determine to spend state funds in alleviating

4. 413 I1. 409, 109 N.E.2d 177 (1952). The statute concerned is: ILL. STAT.,
S. H. A. Ch. 911/2. § 9-19 (1956). Liability for maintenance charges in state
hospital. Each patient in a State hospital and the estate of each patient is
liable for the payment of sums .representing maintenance charges for the care,
treatment, detention and training of such patient in a State hospital, at a
rate to be determined by the Department in a(cordance with the provisions
of Section 9-20 of this Act. If a patient is unable to pay, or if the estate of
a patient is insufficient, the spouse of such patient, then the parent or par-
ents, child or children of such patient is liable for the payment of such sums,
or for the balance due in case less than the amount prescribed under this Act
has been paid. See annotations also.

5. State v. Webber, 163 Ohio St. 598, 128 N.E.2d 3 (1955); State v. Bateman,
110 Kan. 546, 204 P. 682 (1922); In re Mansley's Estate, 253 Pa. 522, 98 AtI.
702 (1916) ; 1 A. L. R. 2d 910, 941 and 942.

6. !34 Cal. 567, 66 p. 729 (1901).
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the burden of costs connected with such care it does so in a capacity
that is entirely eleemosynary. The state alone shall determine the
objects of its charity so long as there is no undue discrimination.
Such funds are usually expended for the benefit of those unable to
provide for themselves and without relatives liable for their support
with adequate means to supply them with the necessary care.
The court stated that there was nothing in the constitution to pro-
hibit the establishment of charitable institutions and that the legis-
lature could properly determine the rightful objects of such charities. 7

DOUBLE TAXATION OR UNEQUAL ASSESSMENT AND TAXATION

The same reasoning set out above applies to the argument that
such statutes call for double taxation. The California court stated,

It is not double taxation, nor taxation at all, to require a man
to be supported out of his own estate. The money ordered
paid herein is for the maintenance of the patient. It goes to
the support of the -hospital only because of the presence of
the patient therein."

Once these funds are established for the maintenance of an in-
dividual and therefore necessaries, the costs assessed are removed from
the scope of taxation and any attack as a violation of taxing pro-
visions of the constitution is inapplicable.

IMPAIRING THE OBLIGATIONS OF CONTRACT

Since Georgia operated the institutions affected by this statute for
a number of years without collecting fees from patients, there might
possibly be an attack by those who entered the institution under the
provisions in effect at that time grounded on a contract basis. Such
was the case in State v. Rom me.1" The Supreme Court of Connecticut,
however, held that the payments made by the state to the institution
for the care of the patients therein were purely voluntary and in no
way constituted an implied cQntract to which the state could be held.
For the state to seek to cover such voluntary payments would not
therefore violate any contractual rights. It is interesting to note that
the Connecticut statute was made retroactive.

7. See in general, 48 A. L. R. 733.
8. In Re Yturburr's Estate, 134 Cal. 567, 66 P. 729 (1901).
9. 93 Conn. 571, 107 Atd. 519 (1919).
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MISCELLANEOUS

The most glaring difference between the Georgia statute and those
of other states is the provision setting out as a standard of ability to
pay the figure of ten per cent of the liable party's adjusted gross in-
come as reported on his Georgia income tax form for the preceding
year.' ° Other states take into account a party's ability to pay before
determining the amount of the assessment and generally establish the
ability through an investigation by a public official, either a public
health officer or in some cases the judge of the court of the county
of party's residence." The Georgia legislature's intention in estab-
lishing this seemingly arbitrary standard was apparently to facilitate
the investigation. Unquestionably if this standard is used as an unal-
terable determination of the amount of an individual's assessment it
would lead to a greatdeal of hardship and inequities in individual
cases since it deals with last year's income in relation to this year's
liabilities.

First it should be pointed out that any alleviation of the liability
for the total expense of a patient's care and maintenance is a matter
of legislative grace. If they seek to grant this grace, however, it must
be equally administered. Therefore, if liability is limited to the per-
son's ability to pay as it is in some states that ability must be ade-
quately measured.

The 'Georgia statute says nothing about ability to pay but limits the
assessment to ten (10%) per cent of the adjusted gross income as re-
ported on the Georgia income tax form for the previous year. Fur-
thermore, section 7 provides that a person assessed may be heard
and may show cause why any assessment should not be made, such op-
portunity to be provided by the Georgia Department of Public Health
in the form of a hearing. The board is further empowered to enter
into agreements for the payment of liabilities under this act and sec-
tion 10 (b) provides that the Department of Public Health may change
the assessment when justified and has the right to negotiate with
the persons liable in order to make such adjustments. It would ap-
pear from these provisions, therefore, that the establishment of the
ten (10%) per cent clause was merely to set a standard as a starting
point in the determination of a person's ability to pay rather than a
final determination of ability. The Illinois. case of Kough v. Hoehler12

10. Ga. Laws 1960, p. 1138, 1140, GA. CODE ANN. § 35-1105 (1960 Supp.).
11. CONN. GEN. STATS. Ch. 308, § 17-295 (1959 Supp.) (Welfare Commissioners);

DEERING'S CALIF. CODE, W. & I. C. A. § 5077 (1952) (Judge).
12. 413 I1. 409, 109 N.E.2d 177 (1952).
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points out that the investigating officers whose duty it is to determine
ability to pay are required to set a standard on which to base their
determination. This is undoubtedly true of any such investigation
whether the standard is expressly required or merely implied in the
nature of the investigation. Since this entire act is a delegation of
legislative authority, it hardly seems amiss that the legislature set the
standard itself rather than delegating this duty.


