
GEORGIA LAW OF THEFT

By HUGH PETERSON, JR.*

HISTORY

At present the Georgia law on the non-violent criminal appropria-
tion of property is scattered through several chapters and more than
thirty-five sections of the Georgia Code of 1933.1 This vast prolifera-
tion of divisions and subdivisions is at first glance puzzling, and the
complexities it engenders can be bewildering. It is only in the light of
centuries of history that these many rules, and the reason for their

existence, can be properly understood.
The original common law offense was larceny, 2 traditionally de-

fined as a wrongful taking and carrying away of the personal pro-
perty of another with intent to steal. 3 Originally this taking was re-
quired to be a direct, overt taking of goods from another's possession. 4

It has been pointed out that at common law there was at one time no
felony without a trespass.5 Thus it became important to determine in
whom lay rightful possession, and to likewise determine whether
possession was parted with voluntarily. If the owner voluntarily parted
with "possession" of his chattel, there could be no trespass and hence
no larceny. The concept of possession was stretched quite far in many
cases particularly those concerning servants and the concept of "cus-
tody".6 There was also the famous Carrier's Case which introduced the
doctrine of "breaking bulk". 7

Common law larceny did not cover cases where "possession" was
voluntarily surrendered by the owner of the chattel (as distinguished
from mere custody) . It follows that a parting of not only possession
but title was without the scope of larceny. Similarly, if the true owner
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1. The majority of the provisions are to be found in the various sections
of Chapter 26-26 "Larceny or Theft", Chapter 26-28 "Embezzlement and
Fraudulent Conversions", Chapter 26-39 "Forgery, Counterfeiting, and Un-
lawful Currency", and Chapter 26-74 "Deceitful Means and Artful Prac-
tices". All these chapters are in Title 26 of the GA. CODE (1933). There are
further relevant sections in other parts of the Code, such as section 13-9920
on embezzlement by bank officers and section 13-9933 on passing bad checks.

2. Stumberg, Criminal Appropriation of Movables-A Need for Legislative Re-
form, 19 TEXAS L. REv. 117 (1941).

3. Id. at 118; iv BLACKSTONE COIMENTARIES 229.
4. HALL, THEFT, LAW AND SOCIETY 3 (1935).
5. Beale, The Borderland of Larceny, 6 HARV. L. REV. 245 (1893).
6. Id. at 246-248.
7. Y.B. 13 Ed. IV, F. 9, pl 5 (1473).
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never got possession before the goods were appropriated, there could
be no trespass and hence no larceny.

This was the state of the law, with a few exceptions, until the eigh-
teenth century. The only broadening of the law of larceny before the
eighteenth century was that done in the Carrier's Case, in the statute
of 21 Henry VIII, c. 7 (1529) concerning conversion by servants, and
the statute of 33 Henry VIII, c. I (1541), which enlarged the law
on cheating.

In the course of the eighteenth century there was a rash of develop-
ments in the law of theft, leaving it, by 1800, virtually in the form
we find in Georgia today. These developments can be grouped into
three areas: embezzlement- larceny by trick, and false pretenses.8

Embezzlement: The statute of 21 Henry VIII mentioned above was
the basis for the doctrine that within certain limits a servant merely
had custody and not possession of his master's goods. However, a ser-
ious weakness of the statute and the general rule was that it did not
apply to the case where a servant received goods from a third person
for the master. If the servant appropriated these goods before the mas-
ter in any way came into possession of them, the servant was guilty
only of a breach of trust. 9 This remained the case until 1799.

In that year the famous case of The King v. Joseph Bazely was de-
cided. 10 Bazely, a bank teller, had received a deposit, put it in his
pocket, and used it for his own purposes. The court held that such
acts did not constitute larceny because, although Bazely's employer
had a right to possess the property, no such possession had been
realized. This case emphasized the shortcomings of the law on theft
as it existed at that time. In the same year, 1799, the first general em-
bezzlement statute was passed."' This statute covered only "servants"
and "clerks". During the course of the nineteenth century further
statutes were enacted to include brokers, merchants, bankers and at-
torneys, factors, trustees under express trusts, and bailees. 12

8. This description is taken primarily from HALL, THEFT, LAIN AND SOCIETY
(1935), in particular, Chapter One.

9. Hall, op. cit. supra note 8, at 7.
10. 168 Eng. Rep. 517 (1799).
11. 39 Geo. III, c. 85. ". . . if any servant or clerk . . . shall, by virtue of

such employment, receive or take into his possession any money, goods,
[etc.] . . . for or in the name or on the account of his master . . . and
shall fraudulently embezzle, secrete, or make away with the same . . . such
offender shall be deemed to have feloniously stolen the same from his mas-
ter . . . for 'whose use, or in whose name . . . or on whose account, the
same was delivered."

12. See Hall, op. cit. supra note 8, at 9, and 3 STEPHEN, HISTORY OF THE CRIM-
INAL LAW OF ENGLAND 158-9 (1883). There had been three special embezzle-
ment statutes passed prior to 1799; they applied to (1) officers and ser-
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It appears that these statutes were generally enacted in the wake of
some case or scandal which emphasized the weakness or the narrowness
of laws regarding the wrongful appropriation of another's property.' 3

Each was an exception to the general rule that appropriation by one
rightfully in possession is not criminal. 14 Outside their application,
the general rule remained in force.

Larceny by Trick: In 1780 the doctrine generally referred to as lar-
ceny by trick was born. It arose out of Pear's Case,'5 in which one
hired a horse ostensibly to make a trip, but sold the horse as soon as
he got it. The court held this to be a felony, in spite of the fact that
the owner had voluntarily delivered possession. Its reason was that the
original taking by Pear was fraudulent-he took the horse intending
to sell it and keep the proceeds. Since this taking was fraudulent, pos-
session never really passed, the subsequent sale constituted a trespass,
and the transaction was larcenous.

The doctrine of Pear's Case greatly extended the scope of the felony
of larceny. It no longer mattered that possession was voluntarily sur-
rendered by the owner of the property. So long as the accused had an
intent to appropriate the goods to himself when he received the goods,
the crime was complete. However, this rule was never allowed to ex-
tend to the case where both possession and title to the property
passed.'

6

False Pretenses: The rule on obtaining property by false pretenses
constitutes the. second breach of the law as it developed concerning
criminal appropriation of property which the original owner volun-
tarily surrendered.

In 1541 the statute of 33 Henry VIII, c. 1, enlarged the law on
cheating. Prior to that time the common law had only punished cheat-
ting which was regarded as a fraud on the general public.' 7 This stat-
ute extended the law to private instances of fraud where some objec-
tive device was used.

Then in 1757 Parliament passed the statute of 30 Geo. II which
purported to make criminal any obtaining of property under false
pretenses.18 This statute, however, was for over thirty years regarded

vants of the Bank of England (1742) , (2) officers and servants of the South
Sea Company (1751), and (3) employees of the post office (1765).

13. See in general, 3 Stephen, op. cit. supra note 12, Chapter 28.
14. 3 Stephen, op. cit. supra note 12, at 159.
15. 168 Eng. Rep. 209 (1780).
16. It has been pointed out that the boundary of larceny by trick is not always

determined by whether title actually passed, but by whether there was the
intention that title pass. See Hall, op. cit. supra note 8, at 14.

17. Hall, op. cit. supra note 8, at 10; Beale, op. cit. supra note 5, at 253.
18. Hall, op. cit. supra note 8, at 10.
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as applying only to public frauds. It was not until the case of Young
v. The King in 1789 that it was extended to cover private frauds. 19

It is significant to note that the court in Pear's Case did not look to
the statute of 30 Geo. II in its deliberation. Pear's Case extended the
law of larceny, and stopped short of cases where title passed. Young
v. The King extended the coverage of a statute on false pretenses, stop-
ping short of cases where mere possession passed. Larceny by trick was
a felony; 2° false pretenses was a misdemeanor. 21 The distinction be-
tween the two offenses was in theory great, though in reality slight.

It is striking that so much of the development of the law of theft
took place in one century-the eighteenth. The important steps of
this growth were in fact taken within twenty years: Pear's Case in 1780;
Young's Case in 1780; and the first general embezzlement statute in
1799.

It has been suggested that the economic and social development of
England had much to do with the expansion of the law of theft at that
time.22 The eighteenth century was a period of great economic and in-
dustrial expansion in England, known as the Industrial Revolution,
which presaged a dramatic leap in the population of the country. It
was in the midst of the period of enclosures, which caused a great move-
ment of population from the rural areas to the cities. The net result
was that English society had become more complex, and became in-
creasingly more so by the year. People no longer dealt simply face to
face. The servants of the sixteenth century had become the multi-
tudinous clerks, like Mr. Bazely. Property had come to assume less tan-
gible forms, and was often not of the type that one would keep in one's
own care.

With this complexity came great opportunities for fraud, embezzle-
ment, and other sophisticated types of theft. The developments of the
law in the eighteenth century seem to have been for the purpose of
meeting this threat. The law reached into many areas to make crimi-
nal acts which previously had been at most only civil wrongs.

It is apparent from the above sketch, and from the present laws on
the subject (insoEar as they represent a holdover from these early
rules) that England's solution of her problems was far from uniform.
Instead of one crime, there were several, comprising what Sir James

19. 100 Eng. Rep. 475 (1780). See Hall, op. cit. supra note 8, at 21.
20. See Hall, op. cit. supra note 8, at 18.
21. See Hall, op. cit. supra note 8, at 10, n. 15.
22. See in general the first three chapters of Hall, op. cit. supra note 8 and in

particular pp. 24-36.
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F. Stephen has termed the "elaborate and intricate system which has
been built upon the common law doctrines .... 23

One apparent reason for the many rules seems to be that they were
enacted in the wake of some harsh experiences, such as Bazely's Case,
which pointed up the weakness of the existing law. 24 Such laws, though
general, were far from comprehensive. A second reason for the di-
vision is that larceny, a felony, had as an element a trespass vi et armis.
Embezzlement and false pretenses embodied no such trespass. Lacking
this aggravating element (though the aggravation may have been
purely academic) they were denominated misdemeanors. 25 This classi-
fication accentuated the distinction.

THE BASIC GEORGIA PROVISIONS

The structure of the Georgia law is for all practical purposes the
same as that of the English law at the end of the eighteenth century.
Leaving aside for the moment the crimes of "larceny from the per-
son '26 and "larceny from the house"2 7 which appear to be merely
simple larceny coupled with an aggravating factor,28 we find Georgia
law divided into three broad categories: simple larceny; 29 larceny
after trust 30 (including embezzlement 31 ); and cheating and swind-
ling.32 With a caveat that one dare not accept a generality as the whole
truth, one might sketch out the four areas as follows:

Simple Larceny: Simple larceny is defined in the Code as "the
wrongful and fraudulent taking and carrying away, by any person, of
the personal goods of another, with intent to steal the same." 33 This
description has come down unchanged from the Penal Code of 1833. 3 4

It is, moreover, virtually the same description as that given in Hawk-
ins' Pleas of the Crown,35 which indicates that the Georgia law of lar-

23. 3 Stephen, op. cit. supra note 12, at 145.
24. For example, Rex v. Walsh, 168 Eng. Rep. 624 (1812), held that the 1799

statute on embezzlement did not cover stockbrokers; Parliament subsequently
passed such a law, 52 Geo. III, c. 63 (1812).

25. See Hall, op. cit. supra note 8, at 13.
26. GA. CODE §26-2626 (1933).
27. GA. CODE §26-2629 (1933).
28. Brown v. State, 90 Ga. 454, 16 S.E. 204 (1892) on larceny from the house;

Lavender v. State, 107 Ga. 707, 33 S.E. 420 (1899), on larceny from the
person.

29. GA. CODE §26-2602 (1933).
30. GA. CODE §§26-2805 to 2811 (1933).
31. GA. CODE §§26-2801 to 2804 and §13-9920 (1933).
32. GA. CODE ch. 26-74 (1933).
33. GA. CODE §26-2602 (1933).
34. GA. PENAL CODE §118 (1833).
35. "Simple grand larceny is a felonious and fraudulent taking and carrying

away, by any person, of the mere personal goods of another, not from the
person, nor out of his house, above the value of twelve pence." I Hawkins,
Pleas of the Crown 136 (6th ed., 1787).
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ceny contains the same basic principles as found in the original coin-
mon law crime.

The language of GA. CODF §26-2602 clearly covers the case where A
has possession of an article and B takes the article from A's possession
with a present intent to steal it. The section has also been construed
to include the doctrine of Pear's Case, that is, where A voluntarily
surrenders possession of the article to B as a result of B's fraud, B
having a present intent to steal tbe atrticle.:a Thus simple larceny em-
braces the English common law doctrine of larceny by trick. Finally,
as in English comnon law, the concept of possession has been extend-
ed to cover instances of what might be called custody'. For example, if
one gives another some money to change, the "legal possession" might
be held to remain in the transferor.3 7

Larceny After Trust: Larceny after trust is referred to in GA. CoDE
§26-2601 as one of the four types of larceny. It is, however, nowhere
defined in any particularity as a specific crime. Instead, it appears to
be set ouit in the twelve sections of Chapter 26-28 of the code entitled
"Embezzlement and Fraudulent Conversions". The separate sections
purport to apply to different groups of confidants, such as govern-
mental officers and employees, a s corporate officers and employees, 9

trustees, 40 bailees41 and others. Finally, there is a section covering

"Conversions by an\ other person", which fills gaps left by the other
sections.4 2 It is interesting to notice that the groups covered by
these sections of Chapter 26-28 very closely correspond to the vari-
ous groups covered by successive embeuzlement statutes in England, 4a

This correspondence is probably not altogether coincidental. However,
as we shall see later. embezzlement seems to have assumed a more
limited nature in Georgia: it appears to be a subsidiary of the broader
crime of larceny after trust. For the purpose of analysis, it will be more
rewarding to begin by discussing some of the sections which embrace
the general elements of larceny after trust.

The two sections which seem to be most relied on are GA. CODE

36. Rice v. State. 6 Ga. App. 160. 64 S.E.575 (1909); Martin v. State. 123 Fta.
478.51 S.E. 334 (1905).

37. Walker v. State. 9 Ga. App. 863, 72 S.E. 446 (1911); Finklestein v. State. 105
Ga. 617.31 S.E. 589 (1898).

38. GA. Cow: *26-2801 (1933).
39. GA. CoDE §26-2803 (1933).
40. GA. Con §26-2805 (1933).
41. GA. CODE §§26-2806. 26-2807 (1933).
42. GA. Conr §26-2809 (1933).
43. 3 Stephen. op. cit. sopra note 12 at 158-159.
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§§26-280644 and 26-2809. 4 5 The couirts have held that under each of
these sections (and others) there are three elements which comprise
the essence of larceny after trust: ( 1) there must be an entrustnent
by the owner, A, of the goods to B: (2) the purpose of the entrust-
inent must be for the benefit of A or some third party other than B;
and (3) there must be an appropriation by B of the property to his
OWNl utse. 46 Generally the crime is complete when B converts the pro-

perty to his own use. 7 However, due to the working of 'GA. CODE
§26-2806, if A has entrusted property to B to be sold, and B sells it
but fails to return the proceeds to A, the crime is not complete until
A demands the proceeds and is refused. 48

There are areas in which larceny after trust and simple larceny over-
lap. Simple larceny covers instances where A voluntarily surrenders
possession to B on the basis of B's fraudulent inducement, B faving
a present intent to steal: this was pointed out earlier. If B is entrusted
with the article, to use it for the benefit of A or another, then his
subsequent appropriation also conies within the range of larceny after
trust. The Georoita courts have recognized this overlap and have held
that where it exists the accused can be prosecuted for either offense.49

-T-his of course does not mean that the theoretical structures of the
txwi) crimes overlap: it merely so happens that certain fact situations
coeic within the reach of both concepts. Simple larceny remains found-
cd upon the notions of trespass and possession, while larceny after
trust rests uton some notion of con f idence reposed and conversion.5 0

44. CA. Con. §26-2806 (1933). Bailee converting goods or proceeds. \nv factor,
commlllission merchant, warchouseman, wharfinger, wagoner. contiact or cor-
nm1 carrier on land or water, or any other bailee with whom anv money
or anv other thing of value ma be entrusted or deposited, who shall
fratidulently convert the same, or any part thereof. to his own use. or shall
othierwise dispose of the same, or any part thereof. without the consent of
the owner or bailor. and to his injury, and without paying to such owner
or baitor, on demand, the fnll value or market price thereof, shall be
punished by imprisonment and labor in the penitentiary for not less than
two ealis nor mnore than seven years.

45. GA. CoDE §26-2809 (1933). Conversions by any other person. Any person
who has been entrusted by another with any money, note, bill of exchange,
bond. check, draft, order for the payment of monev, cotton, or other pro-
duice, or any other article or thing of value. for the purpose of applying
the same for the rise and benefit of the owner or person deliverine it. who
shall frandulently [sic] convert the same to his own use, shall be punished . . .

46. W\raters v, State. 82 Ga. App. 157, 60 S.E.2d 798 (1950) (GA. CODE §26-2811)
(1933) Goodran v. State. 2 Ga. App. 438. 58 S.E. 558 (1907) (GA. CoDE

§26-2809) (1933): Raiden v. State. I Ga. App. 532. 57 S.E. 989 (1907) (Gx.
Co.n §26-2806) (1933); Soule v. State, 71 Ga. 267 (1883) (GA. COoE §26-
2806) (1933).

47. Raiden v. State. s5uI); i note 46.
48. Suilev. State, 71 Ga.267 (1883).
49. Martin v. State, 123 Ga. 478, 51 S.E. 334 (1905).
50. Simmons %. State, 79 Ga. App. 390, 53 S.E.2d 772 (1949); Carter v. State,

1.43 Ga. 632, 85 S.E. 884 (1915).

[Alol. 12
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This distinction has been emphasized in the cases of a loan of per-
sonal property other than money. If B borrows property from A, sole-
ly for the use of B, a subsequent conversion by B does not constitute
larceny after trust; B can be charged only with simple larceny, and
then only when he had an intent to steal at the time he procured
the property.51

A general limitation upon the crime of larceny after trust is that it
does not apply to situations where title passes to B, 52 or (in cases of
embezzlement) where A never got title.53

Embezzlement appears to be a more limited form of larceny after
trust, confined to certain instances in which the true owner never
comes into possession of the property.54 This crime is set out in GA.

CODE §§26-2801 and 26-2803. 55 Section 26-2801 applies to "public
officers", which include only those employed by state, county, town,
and city governments." Section 26-2803 applies only to officers, serv-
ants, stockholders, and other employees of corporations. GA. CODE

§13-9920 covers embezzlement by bank officers. Apparently, only these
particular groups can be charged with the crime of embezzlement. Out-
side these groups, if one converts the property to which another has
title before that other person gets possession, the charge must be some
broader form of larceny after trust. Such has been the case where A,
not being a governmental body or a corporation, gets B to collect
money for him. It has been held that in such a case, as soon as B gets
the money, he holds it for the benefit of A.56

One final observation on embezzlement is that GA. CODE §§26-2801
and 26-2802 are extremely broad on their face. They do not limit the

51. Silvers v. State, 79 Ga. App. 223, 53 S.E.2d 388 (1949); Davis v. State, 38
Ga. App. 206, 143 S.E. 435 (1928) ; Barksdale v. State, 28 Ga. App. 535, 112
S.E. 165 (1922).

52. Huff v. State, 79 Ga. App. 717, 54 S.E.2d 446 (1949).
53. Howard v. State, 93 Ga. App. 147, 91 S.E.2d 118 (1955).
54. Simmons v. State, 79 Ga. App. 390, 53 S.E.2d 772 (1949) ; Carter v. State,

143 Ga. 632, 85 S.E. 884 (1915).
55. GA. CODE §26-2801 (1933) . Public officers, agents, etc. Any officer, servant,

or other person employed in any public department, station, or office of
government of this State or any county, town, or city thereof, who shall em-
bezzle, steal, secrete, or fraudulently take and carry away any money, paper,
book, or other property or effects, shall be punished by imprisonment and
labor in the penitentiary for not less than two years or more than seven
years.
GA. CODE §26-2803 (1933). Corporate officers, servants, or stockholders. Any
officer, seirvant, or other person employed in any department, station, or
office in any corporate body in this State, or any president, director, or
stockholder of any corporate body in this State, who shall embezzle, steal,
secrete, or fraudulently take and carry away any money, paper, book, or
other property or effects, shall be punished by imprisonment and labor in the
penitentiary for not less than two years nor more than seven years.

56. Battle v. State, 7 Ga. App. 619, 67 S.E. 692 (1910); Hagood v. State, 5 Ga.
App. 80, 62 S.E. 641 (1908); Haupt v. State, 108 Ga. 64, 33 S.E. 831 (1899).
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property taken to that owned by the government or the corporation,
nor do they define embezzlement. However, the Georgia Supreme
Court has construed these sections to apply only to cases where pro-
perty lawfully came into the possession of the wrongdoer.57 Thus
these sections do not supersede the application of simple larceny to
those particular persons. Furthermore, the section applies only to pro-
perty so acquired in the course of employment, and before the true
owner ever gets possession. 58

Cheating and Swindling: There remains the category of crimes in
which title has passed from the former owner to the wrongdoer, which
is very much like the English law on obtaining by false pretenses. The
principal code sections dealing with this area are found in Chapter
26-74 of the Code of 1933. There are other related sections scattered
throughout the code, such as section 26-3918 on obtaining goods on
false writings.

The distinguishing feature of the area of the Georgia law of theft
known as "Cheating and Swindling" is that it is the only one which
covers the case where title passes. If title passes in the course of a
fraudulent transaction, there can be no simple larceny.5 1 Likewise,
there can be no larceny after trust;6 0 and by the same token, if one
never gets either possession or title, an appropriation, from his point
of view, cannot be embezzlement 6 On the other hand, it is not so
clear that all the sections on cheating and swindling limit themselves
only to instances where title passes. 62

The two code sections which bear the brunt of litigation in the
area of cheating and swindling are GA. CODE §§26-7401 ("Fraudu-
lently Obtaining Credit") and 26-7410 ("Other Offenses of Like
Kind").. The cases leave one undecided as to the relationship
between the two sections and to the degree of similarity or distinction
between the principles they embody.

Section 26-7401 itself is quite clear in the light of the interpretation
given it by the Georgia courts. In essence, it applies to the case where

57. Carter v. State, 143 Ga. 632, 85 S.E. 884 (1915).
58. Simmons v. State, 79 Ga. App. 390, 53 S.E.2d 772 (1949).
59. Thomas v. State, 62 Ga. App. 725, 9 S.E.2d 854 (1940). The classic case of

this is the sale on credit.
60. Gammage v. State, 92 Ga. App. 235, 88 S.E.2d 174 (1955). Again the classic

case is the sale on credit.
61. Howard v. State, 93 Ga. App. 147, 91 S.E.2d 118 (1955).
62. See Morse v. State, 9 Ga. App. 424, 71 S.E. 699 (1911); and Jones v. State,

93 Ga. 547, 19 S.E. 250 (1894) . In both these cases the courts, in holding that
the equivalent of what is now GA. CoDE §26-7410 (1933) applies, indicate that
the question whether title passed is not material. This point will be dis-
cussed more fully later in the paper.

[Vol. 12
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one by false representations as to his own financial or social position,
or by having some one else make such false represenfations for him,
obtains credit from another, and thereby obtains property.63 The
crime has been described as having six elements: (1) the making of a
representation; (2) the representation being knowingly and designed-
ly false; (3) the representation being made with intent to deceive and
defraud; (4) the representation does in fact deceive and defraud; (5)
the representation relates to an existing fact or past event; (6) the
party to whom the statements are made, relying on their truth, is
thereby induced to part with his pioperty. 64

The nature of cheating and swindling under section 26-7401 needs
little further elaboration. It should be noted that this particular sec-
tion is limited in its application to instances where the procurement
of credit is involved. 65 The requirements of falsity, of knowledge of
the falsity, and of evil intent are self-explanatory, the same is true of
the requirement of reliance.

The only element which does not mean all it might seem to at first
glance is that concerning the representation. The fifth element
mentioned above is that the representation must be of a present fact
or past event; in short, the representation must be of a fact. Thus it
has been held that an opinion66 or a promise,37 does not constitute a
representation.

As long as the representation is one of fact, it need not be oral. It

63. GA. CODE §26-7401 (1933). Fraudulently obtaining credit. Any person who,
by false representation of his own respectability, wealth, or mercantile cor-
respondence and connection, shall obtain a credit, and thereby defraud any
person of any money or other valuable thing, or shall cause or procure
others to report false of his honesty, respectability, wealth or mercantile
character, and, by thus imposing on the credulity of any person, shall ob-
tain a credit, and thereby fraudulently get int6 possession of goods or other
valuable thing, shall be deemed a cheat and a swindler...

64. Cox v. State, 67 Ga. App. 618, 21 S.E.2d 283 (1942), citing cases dealing
with GA. CODE §26-7410 (1933), which lay down the same six elements for
that section. See Goddard v. State, 2 Ga. App. 154, 58 S.E. 304 (1907).

65. There do not appear to be any cases sustaining this particular point, but by
the same token there do not appear to be any cases in which a conviction,
which is clearly based on GA. CODE §26-7401 (1933), was affirmed which
did not involve credit of some sort. In Dickerson v. State, 113 Ga. 1035,
39 S.E. 426 (1901), the accused was convicted under the provision now con-
tained in GA. CODE §26-7401 (1933). He had obtained money from B by
saying he represented an organization which established pensions for former
slaves. There does not appear to be any credit involved. However, the case
was reversed because it did not appear that the representations were actually
false.

66. Carr v. State, 60 Ga. App. 590, 4 S.E.2d 500 (1939).
67. Galligan v. State, 64 Ga. App. 311, 13 S.E.2d 112 (1941); Scarborough v.

State, 51 Ga. App. 667, 181 S.E. 230 (1935). However, it is not fatal if a rep-
resentation of fact is coupled 'with a promise. Dickerson v. State, 113 Ga.
1035, 39 S.E. 426 (1901).
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may be by any kind of symbols, signs, or tokens calculated to deceive
another.68 It apparently may even be a meaningful silence.69

Section 26-7410 is far less clear-cut in its application than section
26-7401. It comes at the end of the chapter on cheating and swindling
and purports to cover "other offenses of like kind."70 The courts
through the years have not been altogether clear what these "other
offenses" are.

One thing is clear, this section does apply to instances where there
is no credit involved and yet property is obtained by false pretenses. 71

When the deceit does amount to false pretenses, it has been held that
the same elements are necessary to constitute the offense as are neces-
sary under section 26-7401.72 As a matter of fact, it was the Goddard
case, dealing with section 26-7410 which established these six elements;
they were later held to apply equally to section 26-7401 in the Cox
case in 1942.

7 3

One of the six elements set out in Goddard was, of course, that the
representation be of a present fact or past event. This had been estab-
lished with regard to what is now section 26-7410 in the case of Ryan v.
State in 1872,74 in which a false promise was held not to constitute
an offense as contemplated by the section. However, there was a case
in 1897 which indicated that a promise as to a future happening
would, if made with a fraudulent intent, suffice as a "deceitful means"
under the section. This was the case of Garner v. State76 in which A
gave B a check for a purchase, saying that the check would be paid.
A later stopped payment. The Supreme Court of Georgia held that
this act was covered by the section (although they reversed for a de-
ficiency in the instruction). This case appears to be one of the first
indications that section 26-7410 was to be applied beyond the tradition-
al area of what is often called false pretenses. 76

68. Ricks v. State, 8 Ga. App. 449, 69 S.E. 576 (1910).
69. Jones v. State, 97 Ga. 430, 25 S.E. 319 (1895). This case properly concerned

what is now GA. CODE §26-7410 (1933), but it is cited in the Ricks case,
supra, note 68, for the dictum that under GA. CODE §26-7401 (1933) silence
may constitute a representation.

70. GA. CODE §26-7410 (1933). Other offenses of like kind. Any person using any
deceitful means or artificial practice, other than those which are mentioned
in Part XII of this Title (these are the other sections on cheating and
swindling), by which an individual, or a firm, or a corporation, or the
public is defrauded and cheated, shall be punished as for a misdemeanor.

71. Crawford v. State, 117 Ga. 247, 43 S.E. 762 (1903).
72. Goddard v. State, 2 Ga. App. 154, 58 S.E. 304 (1907).
73. 67 Ga. App. 618,21 S.E.2d 283 (1942).
74. 45 Ga. 128 (1872).
75. 100 Ga. 257, 28 S.E. 24 (1897).
76. See PERKINS, CRIMINAL LAW 149-171 (1957). GA. CODE §26-7401 (1933), with

its cmphasis on false statement of a present fact or past event is within
this tradition.
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The approach of the Garner case, however, was not that which was

subsequently followed. Ten years later, in 1907, the Court of Appeals,

in the Goddard case, went back to the view that a representation

must be of a present or past lact. 77 This view was consistently followed

in subsequent cases. Finally, in 1941, Garncr i. Slate was specifically

repudiated.75 The rule canic to be that where ihc facts involved a false

representation, the representation must be shown to be of a present

fact or a past event.7:' But as we shall see in a moment, the cfassifica-

tion is not alvavs easy.

The expansion of section 26-7-110 was based on the idea that it in-

cluded deceitful practices other than false representations. As Hill,

C. said in CraziLfoid iV. Slate:s

The section of the Code [now section 26-7410] upon which
this accusation is framed is cry broad in its terms. It very
greatly enlarges the common law and statutory offense of
cheating and swindling by false pretenses or representations.
In other wvords, mn acts would be criminal under this
statute which would not be criminal under the common law.
or under statutes specifically defining the offense of cheating
and swindling. Some of the essential elements necessary to

constitute cheating and swindling by false pretenses or rep-
resentations need not exist, to make a violation of this section.
For instance, the leceitful means or artful practice need not
be false, or relate only to existing facts or past events.8s

Judge Hill goes on to say that even a promise may constitute such

a deceitful practice. This, however, is dictum, and it was repudiated

in a later case, with Judge Hill violently dissenting.8 2

So long as no verbal or written representation is involved the Court

of Appeals has seemed to adopt consistently the views of Judge Hill.

One result has been that section 26-7-410 is held to cover those instances

where some objective means of deceit is used, such as altering a water

meter.s: Another case has held that the phrase "any deceitful means

or artful practice" includes either false and fraudulent representations,

or other deceitful and fraudulent conduct by which one is actually

defratded2 4 In this case, A gave B a check in payment for goods; A

77. 2 Ga. App. 154, 58 S.E. 30-1 (1907).
78. Gilligan v. State, 64 Ga. App. 311. 13 S.E.2d 112 (1941).
79. Summers v. State, 63 Ga. App. 445, 11 S.E.2d 409 (1940).
80. 2 Ga. App. 185. 58 S.E. 301 (1907).
81. 2 Ga. App. 187-8, 58 S.E. 302 (1907).
82. Meacham v. State, 7 Ga. App. 713, 68 S.E. 52 (1910).
83. Thompson v. State, 67 Ga. App. 240, 19 S.E.2d 777 (1942). However, a forged

check does not come within the coverage of GA. CODE §26-7410 (1933) , there
is instead a special code section for this offense-GA. CODE §26-3918 (1933).
Sharp v. State, 7 Ga. App. 605, 67 S.E. 699 (1910).

84. Haddcn v. State, 73 Ga. App. 23, 35 S.E.2d 518 (1945).
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made no representations to B; and A then stopped )payment oi the
check. Such action was held to constitute cheating and swindling
under section 26-7410.

The facts of this case, the Hadden case, are identical to those of
the Garner case mentioned above, with one exception: in Hadden
there was no statement at all, and there is 1o suggestion that silence

lIer e constituted a representation. -lhlts, in the Hadden case the Court
of Appcals indicated that Jutdge Hill's analysis of section 26-7 -10 will

be followed, at least so long as there is no overt representation.
The most draniatic extension of secttion 26-7 110 has been in the no-

tion that it applies even to instances where title does not pass. Thus,
in 1894 the Georgia Suprerne Court held that what is now section 26-

7-1I0 atpplied to a case, even thoughi the sane facts mnight constitute
larceny. s-_ In 1911, the Court of ,-\ppeals reiterated this rule, saying

that to have an offense under section 26-7110 one need not be induced
to part with title to one's property, bit it suffices if there is a parting
with possession s.8

SOME DIFFICULT AREAS

III the light of the preceding discussion of some of the elements of
tle various forms of non-violent criminal aplpropriation of Ijropierty,
let us turn to Ji closer" Coilparative analysis of the various crimes. Such
an anialysis, concentrating on a few illuni i nMtinug areas, will better en-

able e to see the nature of the diffeCmeices between the variouls
ClilieS.

Let us examine a caise in the borderland between simple larceny
and larceny after truIst. The case of Silvers v. State is a very good start-
ing- ooiiit. s In that case one Hammond "let the defendant [Silvers]
h4:ve''ss Hamntond's trick to ctit timber. Hanmond never saw the
truck again. Silhers was l)rosecuted and convicted of larceny after trust.
At the trial Haimmoid testified that Silvers was going to sell the

Ilttmib- he clit to Hanmond , but later they were unable to consum-
in:te the deal. Another witness testilied that Hamrmond had in reality

sold the truck to Silvers on credit. Silvers con-oborated this in an un-

sworn statement.
The Court of Appeals reversed the conviction on two grounds, one

dealing with the relation of the indictment to the proof, and the

85. Jones v. State, 93 Ga. 5-17, 19 S.E. 250 (1894).
86. Morse v. State, 9 Ga. App. 4t24, 71 S.E. 699 (1911).
87. 79 Ga. App. 223. 53 S.E.2d 388 (1.49).
88. 79 Ca. App. 223, 53 S.E.2d 388 (1949).

[Vol. 12



(;EOI?(IA I.A II' OF THEFT

otjCr With [ie question of whet her there was any trust proved.
On this latter point the court held that the evidence clearly showed
thi1t Hannond merely loaned the truck to Silvers, and this being the
case, there was no fiduciary relation on which to base a charge of
larceny atlter trust. This principle is well established in Georgia law,
and as nientiolcd e.arlier, constitutes a fIndamental dliffereite be-
tween simple larceny and larceny :tf ter trust. "

The prinIciple upol which this diil erence is based is very easy to
sttc: it A let B have A's property lot A's benefit, there is the requi-
site entrIustnct, but if A lets B have the property for E's benefit, such
all Cltrtistnltent does not exist. But its application, even to the now
.apparently clear facts of the Silver s case, is not easy. If one believed
Haniniond, as the jury did, there was evidence that the transfer was
not solely for Silvers' benefit. "There appears to have been some initial
arrangenent whereby Hanniondl undertook to puirclaise the lumber
Silvers cut. Suc .:IIIn a-raugement, even if tentative and subject to later
renegiotiation, inilicates that Hammond had some interest in Silvcr-s'
use of the truck. 1The (lieStiOn, of course, boiled down to whether
this c onstituted sufficient interest. The Court of Appeals held that it
did not, but sich a holdi ng was probal)ly tar front forsecalble.

II view of the weakness of Hainnond's interest in SilveIs' use of the
tiru(ck, one might woider why Silvers w.as not prosecuted for simple
Iarceny, or for lar(ceny of a motor vehicle. 1" Even if there were an en-
trIstinltcn, this migh1st be an area where simple larceny and larceny
after trust overllp.

The problem with a charge of simple larceny is that it must be
shown that the accused had an intent to steal at the time he received
the pro'pe'rty." Such a tact is by its ver y nature virtually impossible of
satisfictory direct proof. Often there would be no evidence at all which
1igIt reaso:illsv he said to point one way or the other. In the present
case, for i nst:1c -, it is cloui)tti l that a full examination of all the
facts wotild shed .any light, because the fact in (uestion involves what
went on in a man's mind. The reluctance of a solicitor to construct
a case which depends upon such a difficult and uncertain determina-
tion is understandable.

89. In )a is v. State. 38 Ga. App. 206., 143 SA.. 435 (1928) the Court of Appeals,
in a syllabus opinion, said: "A mere temporary loan of porperty, without
hire or other benefit to the person lending, is not such a fiduciary bailment
as would make the stealing or conversion of the property larceny after
trtst." In Rice v. State, 6 Ga. App. 160, 64 S.E. 575 (1909) such a conversion
of a borrowed item was ield to constitute simple larceny.

90. GA. CoDE §26-2603 (1933).
91. Munn v. State, 12 Ga. App. 479, 77 S.E. 591 (1913).
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There is a further difficulty. If there is a fiduciary relationship, the
problem of establishing simple larceny is far more difficult; and there

was enough evidence in this case of an interest of Hammond in Sil-
vers' possessing the truck to raise this diffculty. It has been held that
where the owner has an interest sufficient to create a fiduciary rela-
tion, a charge of simple larceny will not stand if the owner entered
the relation voluntarily, and not due to any fraud on the part of the

accused.
92

Therefore, if Hammond's interest was held to be sufficient to estab-
lish the necessary fiduciary relation, there would have been the further
problem, in a prosecution for larceny after trust, of showing that Ham-

mond was in effect duped into entrusting Silvers with his property.
The evidence simply would not sustain such a finding. Hammond

himself testified that there was originally some agreement whereby

Silvers was to sell the timber he cut to Hamnmond! Silvers testified
that Hammond was the one who first initiated their relationshp, what-
ever its form, by getting Silvers to come to work on his place. '4

In Bartn o v. State.l' A bo ght some sheep from B, but left them with
B and arranged for B to shear them and deliver the wool to A. Instead,

B sheared them and appropriated the wool to his own use. B was con-
vicied of simple larceny. In reversing. the conviction the Georgia Sn-
preme Cotimt points out that A made B his bailee voluntarily and not
dtce to ;ny I raud (i.e., misrepresentation of present or past facts) on
the pairt of B. in such-a case. the court said, there could be no simple
larceny. The same principle wonuld apipea r to apply to the facts in

the Silvers case.
One might conclude, then. that a prosecution for simple larceny or

for l.:rcenv of a motor -%ehicle would encounter far worse snags than

a prosecution for larceny after ttrus. In the Silvers case the way most

certain of success was to establish sufficient interest of Hammond in
the transaction to sustain a prosecut ion for larceny after trust. This

failed.
One is naturally led to question whether the difference between

simple larceny, or larceny of a motor vehicle, and larceny after trust
is so important that such uncertainties in the law are justified."6 The

92. Barron v. State. 126 Ga. 92.54 S.E. 812 (1906)
93. 79 Ga. App. 224. 53 S.E.2d 389 (1949).
94. 79 Ga. App. 224-5. 53 S.E.2d1 389 (1949).
95. 126 Ga. 92. 54 S.E. 812 (1906).
96. One should point out here that both larceny of a motor vehicle. GA. ConE

§26-2603 (1933) , and larceny after trust under Section 26-2809 of the code are
felonies; both carry a penalty of one to five years. The offenses are there-
fore re garded as eq-ually bad, and the problem resolves itself to one of the
reasons for the theoretical differences.
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differences may be summed up in three key phrases: "intent", "in-
terest of the owner", and "voluntary entrustment by the owner". An
examination of the facts of a case in the light of these key phrases will
determine whether they constitute one crime, two crimes, or no crime.
Granting the importance of these elements in determining the exist-
ence of a criminal act, the question remains whether they are so im-
portant as to result in two separate crimes.

Let us now turn to the borderland between simple larceny and
cheating and swindling and examine two very similar cases which
point up certain difficulties.

One case is Lee v. State;9 7 the other is Thompson v. State.9 8 In the
Lee case the accused, assistant manager of a filling station, had an ar-
rangement with the attendants whereby they manipulated the gas
pumps in such a way that they gave less than was ordered and paid
for. The accused was convicted of simple larceny for taking money for
gasoline he did not deliver. The 'Georgia Court of Appeals reversed
on the ground that the purchaser of the gasoline intended for title
to the money to pass to the accused, and that therefore there could
be no larceny.

It has been indicated earlier that the difference between simple
larceny and cheating and swindling hinges on the question of whether
the owner intended title to pass.99 The courts have not always been
explicit on this point, but it appears that the question is not so much
whether title actually passed as it is whether there was an intent for it
to pass.100 In any case, in the Lee case the Court of Appeals found
that title did pass, according to the intent of the original owner.

Fifteen years later the Court of Appeals had before it the case of
Thompson v. State, in which the accused, a waterworks inspector,
joined with another to alter the latter's water meter so that it did not
register all the water delivered. The accused received from his ac-
complice half the money the latter saved by this device. Thompson,
the accused, was charged and convicted of cheating and swindling.
This conviction was upheld by the Court of Appeals, but with a
strong dissent by Judge Gardner.

The majority of the court held that title to the water had passed
from the city of Atlanta to the wrongdoers, for two reasons. First,
the city intended for the title to all water going through the pipes

97. 36 Ga. App. 773, 138 S.E. 257 (1927).
98. 67 Ga. App. 240, 19 S.E.2d 777 (1942). -
99. See, for example, Welch v. State, 126 Ga. 495, 55 S.E. 183 (1906).

100. Kent v. State, 66 Ga. App. 147, 17 S.E.2d 301 (1941); Welch v. State, supra
note 99; Foster v. State, 117 Ga. 39, 43 S.E. 421 (1902).

19GII
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to go to the wrongdoers. Second, the court said that the arrangement
for the water to pass through the pipes (and through the meter) into
the wrongdoer's establishment was in effect an unconditional sale of
the water on credit. On the basis of this arrangement, said the court,
the city intended title to the water to pass to the wrongdoer, and the
city accepted the payments (although insufficient) on the same basis.
The alteration of the meter, said the court, was the trick or device
by which title was passed.10 '

The dissent by Judge Gardner begins by saying that the offense of
cheating and swindling as defined by section 26-7410 contains the six
elements mentioned earlier, as set forth in the case of Goddard v.
State.1

0 2

Judge 'Gardner stated further:

It will be observed that the authorities have juridicially de-
termined the expression "any deceitful means or artful prac-
tice" to be under this section [section 26-7410] "representa-
tion"; this we think is stare decisis. The character of the rep-
resentation, whether by word or act, or silence when duty re-
quires action or speech, is not important save only as may be
required in any particular case. But whatever the character,
nothing will suffice less than that which is said or done, or
omitted to be said or done when duty requires disclosure or
action, must be the moving, efficient cause of the voluntary
and the known parting with or delivery of the property or
the thing to the defendant, from the allegedly defrauded
party. 103

Judge Gardner then concludes that if the owner does not voluntari-
ly part with his property, title to it cannot possibly pass. He points
out that the very purpose of having a crime of cheating and swindling
is to cover the area where one knowingly and voluntarily surrenders
his property, because in such a case there can be no trespass and
hence no larceny.

Here, he says, the city knowingly and voluntarily parted with only
the water which was actually registered on the meter. As for the sur-
plus, it was in essence taken from the possession of the city without its
consent just as much as it would be if the accused had cut a new
hole in the main and siphoned off water.

The question presented by the views of the majority and of Judge

101. It is interesting to note that no mention is made in this case of those cases
which indicate that GA. CODE §26-7410 may apply although title does not
pass. Jones v. State, 93 Ga. 574, 19 S.E. 250 (1894); Morse v. State, 9 Ga.
App. 424, 71 S.E. 699 (1911).

102. 2 Ga. App. 154, 58 S.E. 304 (1907).
103. 67 Ga. App. 240 at 250-251, 19 S.E.2d 777 at 783 (1942).
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Gardner is whether the city intended title to pass in all the water or
merely in that actually registered by the meter, for it appears that
both views are that the city's intent determines whether or not title
actually passed.

The Lee case and the Thompson case indicate the difficulties in-
volved in determining whether an act which is admittedly wrong falls
in the category of simple larceny or cheating and swindling.

Lee v. State appears at first glance to be very clearly a case in which
title passed, and the Court of Appeals regards it as such. However, the
examination of the facts and of certain precedents reveals that the
answer would not be so clear to one faced with the choice of whether
to prosecute for simple larceny or for cheating and swindling. The
problem arises from the fact that it was far from certain that Lee
could be said to have actually deceived anyone in the course of the
allegedly wrongful conduct. The facts show that a lady was given two
dollars-by a policeman and asked to make a purchase in order to catch
Lee in the act.10 4 The lady plainly knew that the chances were great
that she would not receive her money's worth. The Court of Appeals
has held that if one knows, or should know from the nature of the
situation, that he is getting nothing in return for his money,105 or if
one would have proceeded in the same manner even though he knew
of the deceit,10 6 then one cannot complain that one has been deceived.
In the light of this precedent, and in view of the facts of the case, a
prosecution for simple larceny seems a much more reasonable course
than at first glance. It no doubt seemed highly possible that a re-
viewing court would hold that the lady in the Lee case could not
possibly have been deceived and that she never intended to part with
title to all the money but only so much money as would pay for the
gasoline she actually received.

The Thompson case indicates an even more difficult determination
of the questions of deceit and passage of title. The case hinges on
whether the city of Atlanta intended for the wrongdoer to receive title,
or even possession, of the water. The report of the case shows that the
resolution of this question is not easy, and that on the facts in ques-
tion there were strong reasons to support either one of two conclusions.
As for subsequent cases, the matter is by no means settled. Slightly
different facts in a future case may cause the Court of Appeals to de-

104. 36 Ga. App. 773 at 774, 138 S.E. 257 at 258 (1927).
105. Counterfeit money for real money. Foster v. State, 8 Ga. App. 119, 68 S.E.

739 (1910).
106. Davis v. State, 27 Ga. App. 195, 107 S.E. 883 (1921), where a doctor declared

that he would have operated even if he had known that representations as
to payment and ability to pay were false.
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cide the other way. It is apparent, then, that the concepts indicated
by such key phrases as "title", "intent", and "deceit" are not as simple
to apply as they are to formulate. Again the question arises as to
their relevance to the wrongfulness of the conduct, in the light of
the problems they may create for the solicitor.

There are three cases which illustrate some of the difficulties that
are to be found in the borderland between larceny after trust and
cheating and swindling. It will be remembered that these are the two
categories which cover cases where the original owner voluntarily parts
with his property, so that there can be no "taking" by the wrongdoer.

Let us first consider the two cases of Wylie v. State10 7 and Huff v.
State.'0s In the Wylie case the accused agreed with a lady to build a
house for her; as a part of the agreement, the lady advanced to Wylie
a sum of money. Wylie never built the house, and there was evidence
that he had appropriated the money to his personal use. He was con-
victed of larceny after trust. The Georgia Supreme Court reversed this
conviction on the grounds that the money received by Wylie con-
stituted his pay for the work anticipated, that he obtained this pay
by pretending that he would take some future action, and that while
this manifested great moral turpitude, it did not constitute larceny
after trust. The Supreme Court is apparently saying that title passed,
and therefore there cannot be larceny after trust.

The validity or invalidity of the application of larceny after trust
could certainly not have been clear when the prosecution was com-
menced in this case. The lady who advanced the money stated that it
was to be applied to the building of the house as they had agreed.
This clearly shows that the money was delivered to Wylie to be used
for the benefit of the lady. Furthermore, since it does not appear that
Wylie had made any false representations of present or past facts, a
charge of cheating and swindling would be very risky. It had already
been established that a false promise will not sustain a charge of
cheating and swindling. 100 It is true that the case of Jones v. State in
1894110 had indicated a broader application of what is now section

107. 97 Ga. 207, 22 S.E. 954 (1895).
108. 79 Ga. App. 717, 54 S.E.2d 446 (1949).
109. Ryan v. State, 45 Ga. 128 (1872).
110. 93 Ga. 547, 19 S.E. 250 (1894). In that case there was an elaborate swindle

being manipulated by the defendant and another, involving a horse and
buggy. In the course of events the defendant gained access to the horse and
buggy and drove it away. He was charged with cheating and swindling, but
maintained that, if anything, he had committed larceny. The Supreme Court
held that even if there 'were facts here constituting larceny, the taking was
clearly part of the plan of the swindle, as that it was cheating and swindling
within the scope of what is now GA. CODE §26-7410 (1933).
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26-7410, but in that case there were no promises involved in the par-
ticular act. Here, if Vylie (lid any swindling, it was by false promise.

Under the facts of the case it would have consequently appeared
most reasonable to conclude that if the accused was guilty of anything,
it was larceny after trust. This proved to be wrong.

It should be pointed out that there were ameliorating factors in
this case which might have made the court very anxious to find some
way% around the conviction. There was evidence that the accused had
oood reasons for not proceeding as planned, that he did in fact notify

the lady of this, that lie had given most of the money to the lady's
sister to be returned, and that he had offered to work to repay the
unotInts he had used up. One is led to conclude that justice was done.
However, the distinction between larceny after trust and cheating and
swindling was somewhat blurred.
The prollem left by the W.Vylie case was at first solved by GA. CODE

§§26-7-108 and 26-7-109 (1933), which were enacted in 1903."1 These
sections were intended to cover insunces when one fraudulently pro-
cured money on a contract for services. However, in 1942 the United
States Stpreme Court held these sections to be unconstitutional. 1 2 The
legislature at ternjted to partially plug the gap by passing what is now
Gx. CoDE §26-28 12 ("Using proceeds of payuent on account of im-
pirovelent ofl rcal property for other purposes") ." This act still left
Sg;p. Ias w e sll see. anrd in any case it does not :)pear that all im-

pmrtant sbseqciltnt litiga tion h.11s bCe bnI rtghlit Under this section
even when it could have been.

II 19-9, Huff v. Slite was decided.11 Huff had taken a man's
money. proltisinug to erect a tomlbstone over the grave of aI relative of
the ian. Huff then failed to provide the tombstone as agreed. He
w.:.s charged with antd convicted of larcenv after trust. The Court of

.ppeals reversed the coiviction on the basis ol the Wylie case. using
almost identical la: g uilge. They said that even if Huff never intended
to provide the tombstone, the money was paid to him, not entrusted
to him. Therefore they said while Huff's act ions might show great
moral tirpitude, they did not constitute la:rceny alter trust.

The prollems concerning the applicability of cheating and swind-
ling appear here, as they (lid in the IVvljc case. Huff's only deceitful
act was a false proniise, and the rule remains in force that a false

l)romise is not contemplated by the sections on cheating and swind-

11. Ga. Laws 1903, pp.9 0-9 1.
112. Tavlor v. Georgia. 315 U.S. 25, 62 Sup. Ct. 415, 86 L.E. 615 (1942).
113. Ga. Laws 19-1, p. 480.
114. 79 Ga. App. 717. 54 S.E.2d 446 (1949).
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ling.1li, A prosecution under the sections on cheating and swindling
would therefore be almost certain to fail.

On the other hand, the money was clearly advanced for the use of
the man who wanted the tombstone. This use is not so clear here as
it was in the Wylie case because in the latter the money was to be
applied to the specific construction in question. in the Huff case such
direct application of the money advanced does not appear. However,
the evidence does show that there was more than a mere sale in-
volved. Huff agreed to buy the marker and put it up. Thus there
were certain services which Huff promised to render, to the benefit
of the other party. This miay not be held to constitute the type of
beneficial entrutstment involved in larceny after trust, but it is sub-
mitted that the matter is not altogether clear.

In any case, the same problems, and many of the same facts, appear
in Huff as in Wylie, and it is clear from the opinion that the latter
engendered the former.

The third case related to this particular problem is that of Lewis v.
Stale. decided in 195111 6 In that case Lewis had a contract with a
Mrs. l)avis to build a house. The parties became at odds concerning
parts of their contract and construction ceased. At this point Mrs.
Davis delivered one thousand dollars to Lewis, who did no more work
oi the house. Lewis was charged with larceny after trust. \Irs. Davis
contended that Lewis had agreed to use the money to complete the
construction, and that the money was given to him for that specific
pl)rpose, over and beyond the money called for in the general con-
tract. A jury found Lewis guilty. The Court of Appeals upheld the
conviction on the ground that the jury found that the money was en-
trusted to Lewis for a specific purpose. This fact, said the court, took
the case out from under the protection of Mylie v. State and Huff v.
State. The distinction is between a payment under the general con-
tract and an entrustment.

It is not clear from the facts in the opinion whether the money was
used as an enticement to get Lewis to finish the house or whether the
nioney vas paid for materials. It is merely stated that Lewis "wanted
to finish the house and $1,000 would finish it.' 17 It would perhaps
be a stronger case for the state if it were clear that the money was
agreed to be applied by Lewis only to cover the costs of completion.
One could then argue that in Wylie and Huff the money represented

115. Gilligan v. State. 64 Ga. App. 311. 13 S.E.2d 112 (1941).
116. 90 Ga. App. 53, 81 S.E.2d 856 (1954).
117. 90 Ga. App. 53, 81 S.E.2d 856 (1954).
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the entire consideration for the transaction. The difficulty with this
analysis is that the benefits which the transferor contemplated in all
three cases were essentially the same. In each case the transferor de-
livered the money to the accused on the understanding that the ac-
cused was going to build or erect something for the transferor. Yet
within this common framework the court has discovered a distinction,
based on whether the delivery is for specific purposes or on the
general contract. As a practical matter, the distinction between the
two situations, and the reason for the distinction, are very difficult
to discern. Yet the application of this distinction determines whether,
in effect, there has been larceny after trust or possibly (but not cer-
tainly) some other crime.

There is a group of cases, finally, which demonstrate that the dif-
ferences between all three of the major categories of simple larceny,
larceny after tnst, and cheating and swindling can be very small.

First, there are two cases in which a man gave a five-dollar bill to
another man and asked him to go get it changed for him. In each
case the man given the bill absconded with it.

The first case was Mosley v. State, decided in 1902.118 Mosley was
the servant of one Chapman, who gave him the bill, telling him to
go get it changed. Mosley was convicted of simple larceny for ab-
sconding with the bill. The Georgia Supreme Court reversed this
conviction on the ground that the offense was properly larceny after
trust, because Mosley was entrusted with the money for the benefit of
Chapman. Since there was this fiduciary relationship the offense was
larceny after trust, and not simple larceny. Since this discussion pre-
cedes the holding that some acts can constitute both simple larceny and
larceny after trust,119 the court did not seek to resolve the question
in that way.

The second case was Walher v. State, decided in 1911.120 Walker
was not the servant of the person who gave him the money to be
changed. He merely happened to be at hand. He took the bill, stepped
into a store as if to make change, and never returned. For doing this
he was convicted of simple larceny. The Court of Appeals affirmed
on the ground that when one hands another money for the purpose
of making change, the possession of the person to whom the money is
handed is the possession of the transferor until the change is re-
turned. The court further held that there was no bailment here, and

118. 114 Ga. 544, 40 S.E. 728 (1902).
119. Martin v. State, 123 Ga. 478,51 S.E. 334 (1905).
120. 9 Ga. App. 863, 72 S.E. 446 (1911).
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hence the act could not constitute larceny after trust. The court also
pointed out that since possession remained in the transferor, it was

not material that the intention to steal might have been formed after

the transfer. The Court of Appeals made no mention of the Mosley

case.

Second, there are two cases in which one made a purchase, handed

the seller an amount of money and received too little change.

The first of these was Jones v. State, decided in 1895.121 In this case

the transferor, a child, believed a coin to be a dollar when in fact it

was a twenty-dollar gold piece. Jones took the coin, said nothing when

the child said it was a dollar, and then gave her change for a dollar.

He was convicted of cheating and swindling under what is now GA.

CODE §26-7410. The Georgia Supreme Court affirmed on the ground

that Jones' actions, on perceiving the child's delusion, constituted a de-

ceitful action, and furthermore that the child intended to pass title

to the twenty-dollar gold piece if she received change for a dollar.

Then in 1898 Finklestein v. State was decided12 2 In that case the

transferor knew he was parting with ten dollars, but only received

change for five. The conviction was for simple larceny, and was af-
firmed by the Georgia Supreme Court on the grounds, later followed

in the Walker case, that the transferor retained possession of the money
until he received the change he expected. The court distinguished the

jones case on the ground mentioned above, that is, that the child

intended to transfer the title to the coin on receiving change for a

dollar, which was in fact received. Here, on the other hand, the trans-

feror did not receive all the change he had contemplated: he there-
fore never really surrendered possession of the money appropriated.

The court pointed out further that there was no larceny after trust

involved here because the transaction, the transfer and receipt of

change. was to be virtually simultaneous. There was no delegation to
keep the money for any period of time or to dispose of it to the

benefit of the owner.
From these four cases one can see that the courts, by extending the

concept of possession, have tended to blur the distinction between

simple larceny and both larceny after trust and cheating and swind-

ling. The result is that fact situations which appear to embody es-

sentially the same wrongdoing turn out to fall into completely differ-

ent categories.
There is one case which has pointed in the direction of a resolu-

121. 97Ga. 430,25S.E. 319 (1895) .
122. 105 Ga. 617, 31 S.E. 589 (1898).
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tion of many of the problems and difficulties which are to be found
in the present set of laws dealing with larceny after trust and cheating
and swindling. This is the case of Cordovano v. State.123 In this case
the Court of Appeals upheld a conviction of larceny after trust by
declaring the wrongdoer a trustee ex maleficio for the person wronged
as to the misappropriated property.

The facts were as follows: A Mr. Wallach went on a trip abroad.
Before leaving he left with his secretary, one Rice, money to be used
for Mr. Wallach's benefit. After Mr. Wallach had left, Rice received
a telephone call from a "Mr. Harrison", who asked if Rice had re-
ceived a certain package which was to be delivered to the caller. The
caller led Rice to believe that Mr. Wallach was to receive over two
thousand dollars for the package. The next day Rice received a radio-
gram purporting to come from Wallach, telling Rice to give over
fifteen hundred dollars to a Mr. Book in return for a package, which
he was then to deliver to Mr. Harrison. Subsequently someone brought
the package to Rice and he paid them the money. The package con-
tained sugar; the telephone call and the radiogram were fakes; and,
of course, no one ever came to pick up the package.

The defendant Cordonavo was apprehended and, on the basis
of the above facts, charged with larceny after trust. He was convicted,
and appealed. The Court of Appeals affirmed the conviction.

The court quoted GA. CODE §108-106 (2) (1933) which states:
"Trusts are implied . . . where, from any fraud, one person obtains
the title to property which rightfully belongs to another." The court
then quoted GA. CODE §108-107, which states:

Whenever the circumstances are such that the person taking
the legal estate, whether from fraud or otherwise, cannot en-
joy the beneficial interest without violating some established
principle of equity, the court will declare him a trustee for
the person beneficially entitled, if such person shall not have
waived his right by subsequent ratification or long artful
practice [in cheating and swindling].

This was an elaborate swindle, involving some direct representations
that were false, but containing also deceitful inferences and tricky
devices. It is exactly the type of operation that one would imagine
section 26-7410 contemplated.

There is one area in which the application of "larceny after trust
by implied trust" could well be more broad in its coverage than cheat-
ing and swindling. The cases cited by Judge McIntyre in Cordovano

123. 61 Ga. App. 590, 7 S.E.2d 45 (1940).

1961)



MERCER LAW REVIEW

hold that the fraud from which a trust may be implied may consist of
a promise, which the maker does not intend to keep. 24 If this view
were carried over to the criminal application of this doctrine (and
there appears no reason why it should not be) larceny after trust could
be used to cover many situations not now subject to any section of the
code.

ANOMALIES IN THE PRESENT ALLOCATION OF SENTENCES

Apart from the theoretical differences between the various cate-
gories of the Georgia law on non-violent criminal appropriation of
property, there is a further very important difference. That is the
fact that the sentences connected with the various crimes vary con-
siderably.

The basic offenses are simple larceny, larceny after trust (including
embezzlement), and cheating and swindling. Simple larceny is a mis-
demeanor 125 unless the property stolen falls under certain specific
headings, such as horse stealing,12 6 cattle stealing,127 hog stealing, 28

or larceny of a motor vehicle.' 2 9 Larceny after trust is nowhere treated
as a single crime. It is, however, in all cases a felony. One of the prin-
cipal sections, GA. CODE §26-2806 ("Bailee converting goods or pro-
ceeds"), carries a penalty of from two to seven years. The other, GA.

CODE §26-2809 ("Conversions by any other person"), carries a penalty
of from one to five years. GA. CODE §§26-2801 and 26-2802, on em-
bezzlement by government and corporate employees, both carry penal-
ties of from two to seven years. GA. CODE §13-9920, on embezzlement
by bank officers, carries a penalty of from one to ten years.

The two sections which are most frequently the basis for cheating
and swindling actions are both misdemeanors: GA. CODE §§26-7401 and
26-7410. On the other hand, the section which is most usually applied
in cases of forgery, GA. CODE §26-3918, and which is closely related to
cheating and swindling, is a felony, carrying a penalty of from two to
seven years.

The code therefore clearly regards certain categories of offenses as
being far more serious that others. The distinction is based at least in
part on the nature of the act. If the facts show larceny after trust, the
offense is in every case a felony (unless the facts come under GA. CODE

§26-2809 and the value of the property involved is less than fifty dol-

124. Brown v. Doane, 86 Ga. 32, 12 S.E. 179 (1890); Jenkins v. Lane, 154 Ga.
454, 115 S.E. 126 (1922).

125. GA. CODE §26-2625 (1933).
126. GA. CODE §26-2604 and §26-2606 (4-20 years) (1933).
127. GA. CODE §26-2607 and §26-2609 (4-10 years) (1933).
12R. GA. CoDE §26-2610 and §26-2611 (2-4 ycars) (1933).
129. GA. CODE §26-2603 (1-5 years) (1933).
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lars). If the facts show either simple larceny or cheating and swind-
ling, the offense (with the above exceptions relating to larceny) is a
misdemeanor. Thus the determination often turns on the existence
or non-existence of the elements of one or another of these crimes.

Within the categories there is sometimes a distinction based upon
the person who commits the act. This is particularly true in larceny
after trust. A bailee may be sentenced, under section 26-2806, to from
two to five years, whereas any other person converting property en-
trusted to him for use of the transferor may be sentenced to only
one to five years, under section 26-2809. It has been held that since
the penalties for these two offenses differ, they do not overlap. 13 0 Em-
bezzlement, which embraces only limited groups, carries penalties of
from two to seven years for state and corporate employees, and of one
to ten years for bank officers. As noted earlier, those not included in
any of these specific categories are subject to section 26-2809, with its
lesser penalty.' 3 '

The distinction is also based on the type of property appropriated.
This is primarily true of simple larceny, as indicated by the cate-
gories referred to above.

These various distinctions, with their effect on the length of sen-
tences, show that the code regards the presence or absence of certain
factors as having a great deal to do with the seriousness of the crime.
The seriousness of the crime is in turn reflected in the length of the
sentence attached to it.132

When viewed in the light of the ideas of "punishment" and "de-
terrence", many of the distinctions in the length of sentences pre-
scribed begin to make sense. A bank officer may be subjected to a
longer sentence than other corporate officers because his position lends
itself to greater temptation. He is constantly dealing with the money
of others, and therefore should be subject to a punishment which will
deter him from yielding to this greater temptation. This requires a
stronger deterrence, which means the possibility of a longer sentence.
Furthermore, since he is in such a delicate position of trust with re-
gard to the money of others, the violation of this trust is regarded as
a more serious offense, with a greater punishment for its violation.

The same reasoning can be applied to the distinctions drawn be-
tween subject matter in the field of simple larceny. Thus, the stealing
of a horse is regarded as more serious than the stealing of a book.

130, Keys v. State, 112 Ga. 392, 37 S.E. 762 (1900).
131. Hagood v. State, 5 Ga. App. 80, 62 S.E. 641 (1908). In this case one collecting

bills for an individual was held to be subject to GA. CODE §26-2809 (1933).
132. PROBATION AND CRIMINAL JUSTICE 113 (Glneck ed. 1933).
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There are, of course, certain anomalies in the present system. A
horse, for example, does not occupy the same important position in
our society that it did fifty years ago. Larceny of a horse today might
not be regarded as nearly so serious as simple larceny of fifty thousand
dollars in cash. But one is a felony and the other a misdemeanor.
Moreover, simple larceny of a horse is a felony while obtaining a
horse by cheating and swindling is a misdemeanor.

These observations point to the obvious question: Do the length of
the sentences, as imposed now for various offenses in the various broad
categories, serve any rational end? Assuming the longer the sentence,
the stronger the deterrence, do the various sentences serve in any way
to most strongly deter those acts which should be so deterred? And
on the other hand, do they punish most severely those acts which are
considered as being the worst? It is submitted that they do not.

The most striking example of the mis-matching of sentences and of-
fenses is to be found in the comparison of the sentences imposed on
the three broad categories of offenses-simple larceny, larceny after
trust, and cheating and swindling. It has been noted throughout this
paper that the differences between these crimes are often extremely
subtle. Yet in spite of this, larceny after trust is usually a felony, while
many cases of simple larceny, and all cases of cheating and swindling,
are mere misdemeanors. In the light of the many instances of similari-
ty, can it be said that larceny after trust is inherently worse than the
other two? It does not appear so. As for deterrence, the differences be-
tween the crimes are often so subtle, and even inscrutible, that only a
wrongdoer thoroughly versed in the intricacies of Georgia law, and
possessing a touch of the prophet within him, could tell exactly what his
crime would eventually be called. On the other hand, Georgia has equal
interest in deterring a wrongful appropriation of another's property,
whether it be classified under any one of the three categories.

The case of Cordovano v. State' 33 seems to be an illustration of the
problems besetting the administration of the penal laws under the
present system of sentences. That case involved a theft of over one
thousand six hundred dollars. However, since the employee paid out
the money in return for the package, it was apparent that title to the
money had passed. In that case, the only charge could be cheating
and swindling, a misdemeanor. Yet the crime seemed to call for
a greater punishment. The result was the extreme extension of the law
of larceny after trust through the device of the trust ex maleficio. It
is submitted that the present irrational disparity in the lengths of sen-

133. 61Ga.App. 590, 1 . 1 ' 40)
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tences in the various areas of the Georgia law of theft will cause
further surprising extensions and molding of the law to fill gaps in
this area. The end result can only be greater confusion and uncer-
tainty.

The approach taken in the Cordovano case emphasizes that in the
area of sentences alone the present Georgia law of theft does not ac-
cord with the prevailing view on the relative seriousness of different
crimes, as gauged by the likelihood of their taking place and the
amount of harm they can cause.

ATTEMPT AT CONSOLIDATION

The principal cause of confusion in this area is, however, not due to
the illogical relationship between the sentences and the offenses. If
this relationship were made more logical and uniform, a great deal
of complexity would remain, because the trouble fundamentally rests
on the existence of so many different rules, each purporting to cover
one little area of what appears to be a common worng. They are
constantly getting into one another's way, bumping into each other,
and occasionally even trying to occupy the same place at the same
time. The following is a good description of the problem and its ef-
fects:

The piecemeal ad hoc growth of our penal law has made
for great proliferation of offenses with the line of demarca-
tion often far too subtle for effective administration. The
problem is well illustrated by the property offenses where theft
by trespass, conversion, and fraud is still often, if not usually,
subdivided into separate crimes, with even further subdivisions
in conversion and fraud. Such unduly close distinctions-un-
related to the criminality of the conduct-serve no useful
purpose, but can lead to merely technical acquittals that rep-
resent legal failure and breed disrespect for the law. 34

There appear to be no solid reasons for having the law in this
area divided up into so many branches. As is pointed out in the above
quotation, the many divisions and subdivisions have little to do w ith
the criminality of the conduct. The purposc of a rule describing
criminal conduct is purely and simply to identify certain action as the
type which society wishes to discourage and punish (Igain leavino
aside the question of rehabilitation) by exacting cciu.in penalties
when one commits such an act. One glancc at any of the code sec-
tions discussed in this paper rc'evals that they are no moire than a

134. W cchsler, The Challenge of a Model Penml Code, 65 HARv. L. R-v. 1097,
1112-1113 (1952).
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description of an act, and sometimes a statement of what the state
will do to one who commits such an act.

In order for a description of anti-social activity to best serve its
purpose, it should concern itself with the very essential elements of
the conduct which is considered anti-social. In early England the es-
sential of a wrongful appropriation of another's property was the
trespass. That was a time when one's chattels were tangible, and sel-
dom out of his immediate control. Today the essential of such a
wrongful appropriation cannot be such a trespass. The existence of
so many laws dealing with instances where there is no trespass shows
that trespass is in fact no longer always an essential. The multitude
of descriptions of very similar acts as constituting separate crimes has
in fact resulted in the emphasis being put on elements which are not
really essential to the question whether i wrong has been done. The
cases discussed in this paper show that the Georgia courts have been
forced to spend much of their time trying to determine whether title
has passed, or whether a trust has been delegated, or whether pos-
session has in fact changed. Very similar acts are shunted back and
forth between categories as a result of this necessary concentration on
secondary issues.

It is not suggested that a single description of all wrongful appro-
priations would be a simple phrase with no difficulties of interpreta-
tion. On the contrary, it is clear that it would not be. It is suggested.
however, that the vast number of descriptions now in effect mislead
the administration of justice, and thereby confuse it, because they are
not to the point. There does not appear any reason why an act should
be less wrongful or wrongful in a different way simply because title
passed during a process whereby one fraudulently acquired the pro-
perty of another. Rather it seems that the essential factor in each case
is that one consciously and intentionally appropriated to his own use
something which rightfully belonged to another, who did not consent
to this appropriation.

Aside from the phenomenon of historical development, there appear
to be only three reasons for the existence of the present day divisions
and subdivisions in this area. They have been wonderfully summed
up in the following quotation:

The first is that it gives the ingenious but dishonest rogue
a sporting chance to get away: with any luck he may find a
legal loophole through which he can escape. The second is
that it gives the teacher of law an excellent means by which
to test the memory of his students because a detailed knowl-
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edge of the precedents, frequently distinguished though in fact
indistinguishable, is essential here . . . The third argument
.. . is that it has given the critics of the legal profession...
an obvious example to advance in support of their allegation
that lawyers are too strongly wedded to the past and are pre-
pared to follow an ancient and outmoded rule merely because
it is ancient.13 5

A number of jurisdictions have attempted legislative reform of their
law of theft. 116 England 3 7 and several American states'38 have passed
statutes allowing the jury to find the accused guilty of one crime, say
theft, even though the indictment charges another, say embezzlement,
if the evidence shows that the crime found was actually committed.
Such statutes have been criticized because they do not go far enough,
but they have been regarded as at least having the advantage of not
forcing the prosecutor to choose the crime under which he will prose-
cute and run the risk of an unforeseen turn in the facts at trial.13 9

A second approach is to define larceny, larceny by trick, embezzle-
nent, etc. (or the equivalent) in separate provisions, but provide that
anyone found guilty of any one of the three "shall be" or "shall be
deemed" guilty of larceny. 140 In some states such legislation has been
held to suffice as a virtual consolidation of the offenses; the courts of
those states have allowed conviction under an indictment alleging
theft although the proof did not show common Law larceny.'41

Some state courts, however, have held that such legislation will not
suffice as a consolidation without some more express showing of in-
tent by the legislature. These states have held that an indictment
must still allege the particular crime, such as larceny, embezzlement,
or false pretenses. 42 Such was the case in New York. In 1942 the New
York legislature changed the law to state that it is immaterial whether
the taking be with or without the owner's consent, whether in the
first instance possession or title be obtained lawfully, or whether the

135. Note, 74 THE LAW QUARTERLY REVIEW, 174 (1958).
136. The first part of this discussion is a summary of the discussion of this same

topic by Professor Stumberg in 19 TEXAS L. REV. 300 (1941).
137. Larceny Act of 1916, 6 and 7 Geo. V. c. 50, sec. 44 (1916).
138. KAN. GEN. STAT. ANN. §21-553 (Corrick, 1949); N. C. STAT. ANN. §14-100

(Michie, 1953) ; VA. CoDE ANN. §18-171 (Michie. 1948). See Stunmberg, Crimi-
nal Appropriation of Movables-A Need for Legislative Reform, 19 TEXAS
L. REV. 117, 302 (1941).

139. See Stumberg, op. cit. supra note 138 at 303.
140. VA. CODE ANN. §§18.1-109, 18.1-118 (1960 Supp.).
141. Anable v. Commonwealth, 65 Va. 563 (1873). See this case for such an ex-

ample. See also Stumberg, op. cit. supra note 138 at 304.
142. See People v. Dumar, 106 N.Y. 502, 13 N.E. 325 (1887); People v. Noblett.

244 N.Y. 355, 155 N.E. 670 (1927). See also Stumberg, op. cit., supra note 138
at 305-306.
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owner intended to part with title or possession, or both, provided
there is the intent to steal. 43

The change in the New York law on this subject indicates the most
extreme reform undertaken in this area. That is the consolidation of
the various offenses under one general description. The classic, and
perhaps the oldest, of such statutes is that of Massachusetts. It is found
in Chapter 266, §30 of the MASSACHUSETTS GENERAL LAWS, and reads
in part as follows:

Larceny: general provisions and penalties.

(1) Whoever steals, or with intent to defraud obtains by
false pretenses, or whoever unlawfully and with intent to steal
or embezzle, converts, or secretes with intent to convert,
the property of another as defined in this section, whether
such property is or is not in his possession at the time of such
conversion or secreting, shall be guilty of larceny ...

Statutes also provide that it is sufficient if the indictment allege
that the accused "stole" the property, 4 4 and that "stealing" or "lar-
ceny" includes "all forms of larceny, criminal embezzlement, and ob-
taining by false pretenses."' 45 To assure that the accused learns the
facts on which the charge is based, it is provided that he be presented
with a bill of particulars, upon the request of the accused.' 46

These provisions seem to properly simplify the description of the
wrong seeking to be dealt with. Professor Stumberg pointed out that
it is very difficult to select any word or phrase which will embrace all
the different ways in which theft may be accomplished. 4 7 If there is
any such word, it is overburdened with technical limitations. The
Massachusetts statute employs two words: "obtain" and "convert".
Professor Stumberg points out that these two words encompass all the
various categories, and adds that the words "steal" and "secretes" may
be regarded as mere surplusage.1r s In any case, it appears that the
description is comprehensive.

At the same time, the provision concerning the bill of particulars

143. N.Y. Laws 1942, c. 732. NEW YORK PENAL LAW §§1290 and 1290a. Sec. 1290
is in part as follows: "A person who, with the intent to deprive or defraud
another of the use and benefit of property or to appropriate the same to the
use of the taker, or of any person other than the true owner, wrongfully ob-
tains or withholds, by any means whatcver, from the possession of the true
owner or of any other person any money, personal property, thing in action,
evidence of debt, or contract, or article of value of any kind, steals such
property and is guilty of larceny ......

144. MASS. GEN. LAWS, Ch. 277, sec. 41.
145. MASS. GEN. LAWS, Ch. 277, sec. 39.
146. MASS. GEN. LAWS, Ch. 277, sec. 40.
147. Strmherg, np. cit. supra note 138 a, 308.
148. Ibid.
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assures the accused of an opportunity to know eY.ctly what he-is

being charged with. This anticipates and obviates the greatest threat

involved in a consolidated approach, which is that the accused will be

left completely in the dark as to the acts which he is accused of com-

mitting. Such a provision keeps the consolidation well within the

bounds of due process.
Other states have consolidated the law in this area into one defini-

tion.149 There appear to be virtually as many different versions of

the definition as there are consolidations. Some are very concise,150

while others merely list the definitions of the old common law of-

fenses. Florida follows this latter practice, but a provision for a bill

of particulars, together with the preamble to the act, indicate that

consolidation was intended. 151 It is not uncommon for there to be

some provision for a simplified form of the indictment, as Massa-
chusetts has.152

The American Law Institute has studied this problem and has in-

cluded a consolidated definition of "theft" in one version of its

Model Penal Code. 153 The definition suggested by the Institute is as

follows:

A person commits theft if he appropriates property of an-
other without his effective consent, unless the actor: (a) is
unaware that he is appropriating property of another, or (b)
believes that he has effective consent to the appropriation or
that he is otherwise privileged to appropriate. 5 4

This is followed by definitions of various terms within the basic defi-

nition, such as "appropriate", "property", and "effective consent".

The comment to this section states that its purpose is to consolidate

into a single offense such crimes as "larceny, embezzlement, obtaining

by false pretenses, cheat, extortion, and all other involuntary trans-

fers of wealth . . . (with certain exceptions) ."155 The comment states

149. See, for example, CAL. PENAL CODE §§484, 485, and 952 (1959); FLA. STATS.

§811.021 (1957); LA. STATS. ANN. §14-67 (West's, 1951); and Wis. STATS. ANN.
§§943.20, 955.31 (West's, 1958).

150. LA. STATS. ANN. §14-67 (West's, 1951): "Theft is the misappropriation or
taking of anything of value which belongs to another, either without the
consent of the other to the misappropriation or taking, or by means of
fraudulent conduct, practices or representations. An intent to deprive the
other permanently of whatever may be the subject of the misappropriation
or taking is essential ......

151. See Note, Pleading Under the Consolidated Larceny Statute, 9 U. FLA. L. REV.
209, 212 (1956).

152. CAL. PENAL CODE §952 (1959); Wis. STATS. ANN. §955-31 (West's, 1958).
153. MODEL PENAL CODE §206.1 (Tent. Draft No. 1, 1953).
154. ALI MODEL PENAL CODE 51 (Tent. Draft No. 1, 1953).
155. ALI MoDEL PENAL CODE 56 (Tent. Draft No. 1, 1953).
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that this is sought to be accomplished by substituting the concept of
appropriation in the place of a variety of older concepts. 156 In a fur-
ther comment in the appendix the Institute submits that the unifying
.conception in all the offenses in question is "the 'involuntary transfer
of property' "; the actor appropriates property of the victim without
his consent or with consent obtained by fraud or coercion. 157 The In-
stitute attempted in this first draft of the Model Penal Code to draft
a provision embodying this basic concept. It emphasized that it was
not seeking to expand the coverage of any existing branch of the
law. 158 Its purpose was to prevent procedural difficulties arising from
the traditional approach. 159 This, of course, presented a very delicate
and complex problem of drafting; one was attempting to say in one
sentence what had heretofore been said in many without changing
the meaning of any part.

In its second tentative draft, the American Law Institute adopted a
slightly different approach. It broke the concept of theft down into
several definitions, because, it said,

The scope of the consolidated offense of theft cannot
conveniently be defined in a single comprehensive section.
Where the theft is accomplished by physical taking or dispo-
sition, the accompanying criminal state of mind is a purpose
to apply the object permanently to the benefit of someone
not entitled. On the other hand, no inquiry as to permanent
benefits is called for when the actor brings about a transfer
of ownership or legal rights by deception or intimidation. 160

This splitting up of the various types of theft is only for defirlitive
purposes. The draft contains a section which says that all the
heretofore distinct offenses are now included under the concept of
theft, and that an accusation of theft may be supported by evidence
which satisfies any one of the definitions. 161 The section provides pro-
tection against surprise by giving the court power to grant a continu-
ance or other appropriate relief.

The two versions of consolidation presented by the American Law
Institute point up the two purposes of such an attempt: first, to ar-
rive at some formula which embodies the important elements of the
wrong; and second, tQ remove the procedural roadblocks which we
have in the present system. As long as one does not seek to expand the

156. Ibid.
157. ALl MODEL PENAL CODE Appendix A, p. 101.
158. ALI MODEL PENAL CODE Appendix A, p. 106.
159. ALI MODEL PENAL CODE 107 (Tent. Draft No. 1, 1953).
160. ALI MODEL PENAL CODE 58-59 (Tent. Draft No. 2, 1954).
161. ALI MODEL PENAL CODE 134 §206.60 (Tent. Draft No. 2, 1954).
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coverage of the present law to include further acts, it appears that the
second aim is the more fundamental one. A new definition of the old
offenses is therefore merely a step toward facilitation of procedure.
It is, however, a necessary step, because, as has been pointed out, as
long as the old formulas remain, it might be very difficult to regard
them as forming a part of a single offense.

At least one state in consolidating the various categories of theft,
has seen fit to expand its coverage. That state is Wisconsin. It has
included in its definition of stealing the following language: "Who-
ever . . . with intent to appropriate the property to his own use, in-
tentionally obtains the property of another by misleading him . . .
with a promise made with an intent not to perform it .... -162 Ob-
viously Wisconsin considers it as wrongful to obtain property on the
basis of a false promise as it is to obtain it by a misrepresentation of
a present or past act. The Georgia Court of Appeals, in holding to
the contrary, once pointed out that reliance upon another's promise
is merely a matter of judgment on the part of the one who so relies.
He has full opportunity to appraise the promisor and determine
whether he is reliable.16 3 There are, therefore, differing views on the
criminality of a false promise. However, it is submitted that it is
often more difficult to determine what is going on in another's mind
than it is to determine an objective fact. 64 Moreover, the opportuni-
ties for this type of fraud are today very great. A redetermination of
the criminality of such conduct might therefore prove useful. In any
case, Wisconsin's example stands as one way in which one might
broaden the traditional conception of theft in the light of contem-
porary problems.

CONCLUSIONS

The English law on the non-violent appropriation of property was
originally founded solely on the notion of trespass and its corollary,
possession. As the English society and economy changed from a rural
to a commercial and industrial one, with a consequent population in-
crease, great opportunities opened for a wrongful but non-trespassory
taking of property. Being bound by the notions of trespass and pos-
session, the English eventually defined new crimes to cope with other
types of wrongful takings.

The Georgia law on this subject embodies many of the concepts de-

162. Wis. STATS. ANN. §943.20 (1) (b) (West's, 1958).
163. Meacham v. State, 7 Ga. App. 713, 68 S.E. 52 (1910).
164. See dissent by Edgerton, J., in Chaplin v. U.S., 157 F.2d 697 (1946).
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veloped by English law in the eighteenth century. The consequence is
a great fragmentation of the law into divisions and subdivisions, with
subtle distinctions and overlaps. There appears to be no reason for
such a fragmentation other than historical development. On the other
hand, its existence can be a serious deterrent to the administration of
justice.

One anomaly to be found in the present framework of the law is
the great disparity in the lengths of sentences prescribed for the various
offenses. A second anomaly is that the administration of justice in this
area must be filtered through a determination of issues, which though
secondary to the existence of criminal conduct, often decide the out-
come of the case. A wrongdoer may unnecessarily go free, or a second
expensive trial must be undertaken. It must not be forgotten that an
appeal also takes time and money.

There have been attempts to consolidate the various fragments of the
law of theft in order to render the administration of this area of
criminal law more efficient. There are certain definitive and pro-
cedural problems involved in the drafting of a consolidated definition
or procedure. However, in light of the present state of the law, such
an attempt might be worthwhile.
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