
CASE NOTES
EVIDENCE-ADMISSIBILITY-ILLEGALLY

OBTAINED EVIDENCE IS NOT ADMISSIBLE
IN FEDERAL COURTS

1)efendants were convicted in a District Court on the strength of
evidence obtained by state officers during a search which, if con-
ducted by federal officers, would have violated the immunity from un-
reasonable searches and seizures gTanted by the Fourth Amendment
of the U. S. Constitution. The Circuit Court of Appeals affirmed,
holding that it was unnecessary to determine whether the original state
search and seizure had been unlawful because there was no participa-
tion by federal officers. The Supreme Court, in a five to four decision,
held that illegally obtained evidence was inadmissible over defendants'
timely objection in a federal criminal trial even though obtained by
state officers. Elkins v. United States, 361 U.S. 810, 80 S.Ct. 1437, 1

L.Ed.2d 58 (1960).
In Weeks v. United Stales' it was established that evidence obtained

by federal agents in violation of the Fourth Amendment was not ad-

missible in federal criminal p'rosecutions. In the Weeks case the court
limited the exclusionary rule to evidence illegally obtained by federal
officers and said that it would not apply to state officers because the
Fourth Amendment is not directed to individual misconduct of such
officials. Its limitations reach only the federal government and its

agencies.
Expanding federal criminal jurisdiction and increasing cooperation

between federal and state officers lead to circumvention and abuse of
the rule. This prompted courts to hold that if a federal agent par-
ticipated in a search and the search in substance and effect was a
joint operation of state and federal officers, the illegally obtained
evidence would be excluded because "the effect is the same as though
(the federal agent) had engaged in the undertaking as one exclusively

his own."'-
All bliquc I)lw was struck at the "si lxcr platter" (loctrine in 1919

Vhiea A uiiaiiilnous court determined tllat the federal Constitution,

by virtue of the Fourteenth Amendment, prohibited unreasonable
searches and seizures by state olficers.:; However, the court in the Wolf

case ultimately reasoned that in enforcing this constitutional prohibi-

1. Weeks v. United States, 232 U.S. 383, 34 S.Ct. 3At1, 58 L.Ed. 652 (1914).
2. Byarss . United States, 273 U.S. 28, 47 S.Ct. 218, 71 L.Ed. 520 (1927).
3. Wolf x. Colorado, 338 U.S. 25. 69 S.Ct. 1359, 93 L.Ed. 1782 (1949).
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tion the states are not required to forbid the use of wrongfully sized
items in evidence, though the use of evidence obtained by federal of-
[icers in violation of the Fourth Anendment is forbidden in federal
courts under the Weeks rule. The precise decision in the Wolf case
was that a state need not exclude evidence obtained by unconstitu-
tional means.

Until the Elkins decision, the impact of the Wolf case was not enough
to stop the inotnentuin of the then 35-year-old "silver platter" rule and
only a few courts recognized the cloud cast by the former on the con-
tinuing validity of the latter.4

'his recent extension of the exclusionary rule applies only to crim-
inal actions in federal forums and the various state courts have been
left to decide whether to enforce the Fourteenth Amendment through
the exclusionary rule or by allowing persons who have suffered illegal
searches and seizures to bring individual actions against the offend-
ing state officials.

At the date of this writing twenty-six states exclude illegally obtained
evidence while twenty-four states admit such evidence. Georgia courts
fall into the latter category. In an early Georgia case Justice Lunmpkin
held that any state officer making an illegal search is to be deemed as
acting for himself only, and therefore he alone should be held ac-
countable for his acts.5 This point of view was reaffirmed in Calhoun
v. Slate.(; In a recent case the court completely disregarded the lVolf
case and the Fourteenth Amendment and held that the Fourth and
Fifth Amendments to the U. S. Constitution apply only to proceed-
ings in federal courts and not to trials in State courts.-

The Court's extension of the exclusionary rule in the Flkhins case to
evidence illegally obtained by state officers would seem to be logically
sound. It is totally unrealistic to suggest that such a violation of one's
constitutional rights may be adequately punished by an individual
action against the state officer. The object of the exclusionary rule is

to prevent in advance the abridgment of rights guaranteed by the U. S.
Constitution and it seems highly probable that the Court, given the

o)portunity, will soon require state courts to exclude illegally ob-
tained evidence.

ROBERT LEE STEE)

4. Hannah v. United States, 104 U.S. App. D. C. 205, 260 F.2d 723 (1950)
Jones v. United States, 217 F.21 381 (1954).

5. Wilhiams v'. Stale. 100 Ga. 511, 28S.lF..62-1. 39I,.R.\. 269 (1897).
6. Calhoun v. State, 14- Ga. 679, 87 S.E. 893 (1916).
7. Atterberry v. State, 212 Ga. 778, 95 S.E.2d 787 (1956).
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MERCER LAW REVIEW[.

INSURANCE-CONTRIBUTION-INSURER NOT

SUB3ROGATED TO RIGHTS OF HIS INSURED

Insurer of one of several joint tortfeasors was required by a court'
to pay a disproportionate share of the judgment against the several
tortfeasors. The insurer here moved to be subrogated to his insured's
claim under a state statute2 which allows a joint tortfeasor against
whom a judgment has been obtained to have the court declare the pro-
portionate share of a joint judgment each should pay. The trial court
denied the motion. On appeal, held, affirmed. Contribution under the
statute is allowed only to participants in the tort and cannot be in-
terpreted to include subrogation which arises from an insurance con-
tract. Squires v. Sorahan, 252 N.C. 589, 114 S.E.2d 277 (1960).

The frequently criticized rule that no contribution is allowed among
joint tortfeasors had its origin in Merryweather v. Nixan3 which in-

volved tortfeasors who were acting intentionally and in concert. There
the court followed its tradition of not allowing a wrongdoer "to profit
from his wrong." In England the rule has been generally restricted to
intentional torts but in the United States (after an initial period of
following the English construction) the rule has been gradually ex-
tended to include torts generally. The inequities of arbitrarily forcing
one party to shoulder the entire liability where others are equally
responsible has caused the courts to make exceptions to the no contribu-
tion rule and, in at least five states, to deny the rule on equitable
principles.4 Widespeard criticism and the general reluctance of the
courts to change established law has resulted in many states passing
statutes specifically allowing contribution among joint tortfeasors.

A question generally not considered by the statutes which grant
contribution rights to joint tortfeasors is whether the right extends
to insurers of joint tortfeasors.5 Most courts feel that the right should
be extended to the insurers, but there is a vigorous minority denying
contribution either because (I) strangers to an insurance contract
have no liabilities under them,0 or (2) contribution is a personal
right which may not be utilized by one not a party to the tort.7 The
minority interpretation is that the insurer has been paid for carrying

1. Squires v. Textile Iris. Co., 250 N.C. 580, 108 S.E.2d 908 (1959).
2. Gen. Stat. N.C., Div. 11, Art. 23, Sec. 1-240.
3. 8 Term. Rep.186 (1799).
4. PROSSER, TORTS p.ll12 (1941).
5. Exception: N.D. Rev. Code of 1943, as amended in 1958. Chap. 32. sec. 3801.

which specifically allowed contribution to insurers.
6. United States Casualty Co. v. Indemnity Ins. Co. of North America, 129 Ohio

321, 195 N.E. 850 (1935).
7. Squires v. Sorahan, 252 N.C. 589, 114 S.E. 2d 277 (1960).
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the risk of liability and, therefore, allowing him contribution rights is
to give him a windfall.8 Under the majority interpretation of the
contribution statutes, however, insurers succeed to their insured's con-
tribution rights, the courts holding that the right of an insurer to com-
pel contribution is based on the equitable principle of subrogation 9

When one is forced to pay the debt of another, the remedies of the
former debtor inure by subrogation to the subrogee as a matter of right.
The insurer's right to utilize his insured's remedies are a result of
his having paid his insured's debt and exist independently of the
contract.10 Being an equitable right arising independently of contract,
the insurer's contribution right is not based on participation in the
tort.

The principle case represents the minority interpretation and illu-
strates its weaknesses. The insurer has been paid to accept the in-
sured's risk of liability, but it (toes not automatically follow that he
should accept the burden of paying the entire debt without recoup-
inent. The tortfeasor himself, had he not been insured, could have
compelled contribution from his joint tortfeasor. Is not the insurer
entitled to mininize his losses?

It seenms that the minority rule forces those with liability insurance
to pay, in the form of higher insurance premiums, a disproportionate
share of liability judgnents. The only possibility of avoiding higher
rates would seem to be the use of some involved device designed to
avoid the rule, such as an agreement to furnish the insured tortfeasor
with counsel, lend hint iioney without interest to pay any interim
judgment, and finally to have the tortfeasor repay the loan and then
reintburse him for his net loss. This scheme seems legally sound but
insurers would probably choose the sinpler and more certain device
of' raising their rates. Another objection to the view in the principle
case is the strain it puts on traditional legal concepts. The concept of
subrogation as a contract right and of contribution as depending on
participation in the tort are inconsistent with the generally accepted
equitable nature of these rights. The practical result of this holding
is to restore the commnon law rule of no contribution where ally one
of the joint tortfeasors has insurance because a plaintiff will naturally
seek to enforce this against the defendant most likely to pay.

1". GAN-rT WILLIAMS, 'JR.

8. Unif orm Contiihtiion Aniong lotrtfcasors Act, Sec. I-c. Commissioners' Note.
9. Silver Fleet Motor lxpress, Inc. %. Zody, .t3 F. Supp. 159 (Ky. 1942).

Il. Haford Rank of Il Air v. Hoppei's lstate. 169 Mou. 314, 181 X. 751 (1935).
It. IHtone Owtlers Loall Corpo ration %-. Sears. Rottbuck & Co., 123 Conn. 232,

193 A. 769 (1937).

1960]



MERCER LAW REVIEW[.

NEGOTIABLE INSTRUMENTS-FINANCE
COMPANIES AS HOLDERS IN DUE COURSE-

CLOSE CONNEXITY

The plaintiff brought suit on a promissory note which had been
executed along with a chattel mortgage to secure the sale of an auto-
mobile. The note and chattel mortgage were indorsed over to the
plaintiff by the automobile sales agency. The note which was written
and printed on a form supplied by the credit corporation bore the
signatures of the two defendants: as stipulated by the credit corpora-
tion. The defendants alleged that they signed on behalf of a corpora-
tion of which they were officers and were therefore not liable in-
dividually. They further alleged that the relationship between the sales
agency and the credit corporation in this transaction was so close that
the credit corporation would not be a holder in due course due to the
imputcd notice concerning the signatures on the note. The credit
corporation was allowed to hold the defendants individually liable.
No less than actual notice is required to preclude an otherwise quali-
fied holder of a promissory note from claiming as a holder in due
course. The defendants could hav:e relied upon section 20 of the Uni-
form Negotiable Instruments Law as copied in the Louisiana Code
as L.S.A.-R.S. 7-20 and added words to indicate that they were sign-
ing in their official capacity only. Since they failed to do so, however,
the court would hold them to their individual liability. C.I.T. Credit
Corporation v. Alkan and Orvic, 239 La. 1057, 121 So.2d 78 (1960).

The court was here faced with the problem of weighing the ad-
vantages of protecting the buyer under an installment plan on the one
hand and of preserving the negotiability of instruments on the other.
The defendants' allegations offered the court an opportunity to adopt
what has come to be known as the "modern trend"' in cases of this
nature and to deny the finance company the protection afforded a
holder in due course. The leading case in support of this tendency is
that of Childs v. Commercial Credit Company2 where the finance
company was denied the status of holder in due course for its close
connection with the sale in question because it furnished the forms
and received the indorsement on the day of the transaction.

The jurisdictions which have adopted the rule have stated their
reasons for doing so in line with one or more of three theories. One of
these is that of active participation which holds that the credit corpora-
tion is so closely connected with the transaction as to be an actual

1. 53 MIcH. L.R. 878 (1955).
2. 199 Ark. 1073, 137 S.W. 2d 260, 128 ALR 729 (1940).
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third party to the contract and therefore not a holder. This view is,
however, generally regarded as fictitious although it is closer to the
reasoning of the Childs case than the other theories.3 Another theory
employs the rules of agency either considering the sales agency as agent
of the credit corporation and imputing the knowledge of the former
to the latter 4 or to consider the credit corporation the collecting agent
of the sales company and estopping it from collecting due to the
knowledge of the principal5 The third theory is based primarily on
policy considerations which hold that there is actual notice to the
holder due to its close connection with the transaction. 6

There is also a minority view which tends to hold that the finance
company will be estopped to enforce a chattel mortgage when there
is a close connection with the transaction but may still enforce promis-
sory' notes connected with such transactions.7

The Louisiana Court in rejecting the above discussed views relied
on the landmark case of White System o1 New Orleans v. Hall8 which
held that the NIL should be strictly upheld and that actual notice
meant actual notice.

The Georgia statutes are identical to the Uniform Negotiable In-
strumnent Law and the Louisiana Code sections pertaining to this
subject.9 The only Georgia case which mentions the subject is Clark
v. Associated Discount Corp.,10 which holds that merely furnishing the
form on which a note is drawn does not constitute notice to the in-
dorsec. It would appear, therefore, that should the occasion arise the
Georgia Courts will lollow the example of Louisiana upholding the
NIL.

RICHARD L. STARNES, JR.

3. 18 LA. L. REV. 327 (1958) .

4. 33 N.C. LAWv REA. 608 (1955) contains a discission of the varying theories as
does 1958 WASH. UNiv. L.Q. 177 (1958). The latter contains a state by state
summary of identical decisions on this question.

5. Palmer v. Associated Discount (ompany, 124 F. 2d 255 (1941).
6. Mutual Finance Company v. Martin. 63 So.2d 649 (1953).
7. Carpenter v. Commercial Credit (nompau . 196 \rk. 475. 118 S.W.2d 581 (1938).
8. 219 La. 440. 53 So. 2d. 227 (1951).
9. IUNIL Louiisiana Code Georgia Code

20 L.S.A.-R.S. 7-2(0 14-220
52 L.S.A.-R.S. 7-52 14-502
56 L.S.A.-R.S. 7-56 14-506
59 L.S..\.-R.S. 7-59 14-509

10. 92 Ca. App. 583. 89 S.E. 2d 208 (1955).
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GEORGIA-HOMESTEAD EXEMPTION-
BANKRUPTCY-CASH CANNOT BE SET ASIDE

In a garnishment proceeding, the garnishee's answer acknowledged
a cash indebtedness. Prior to the termination of the action, voluntary
bankruptcy proceedings were instituted by the judgment-debtor in
which proceedings the referee set apart the said cash indebtedness as
a homestead. Upon discharge in bankruptcy, the debtor filed for per-
petual stay of execution in the state court, introducing the discharge
in evidence. In the garnishment proceeding the court denied the
judgment-debtor's motion to dismiss and entered judgment in favor
of the judgment-cerditor. On appeal, held, affirmed. Under Georgia
law, cash may not be set aside as a homestead exemption. Roq~uemore
v. Goldstein, 100 Ga. App. 591, 112 S.E.2d 24 (1959).

Homesteads and exemptions, being unknown to the common law,
are created by constitutional and statutory provisions of the particular
state. In Georgia, the words exemption and homestead are used inter-
changeably in the sense of freedom or immunity of property of the
debtor from liability to seizure and sale under legal process for the
payment of debts.' In this state there are two types of homtesteads:

(1) The Constitutional Homestead, provided for in the Constitution
of 1877,2 and set forth in the code with statutory procedures for ob-
taining same.3 This homestead, in general, provides for an exemption
of realty or personalty, or both, to a value in the aggregate of $1600.00.

(2) The Statutory-Short, or Pony Homestead is recognized by the
Constitution of 1877, 4 but it varies materially from the so-called Con-
stitutional Homestead in that only certain itemized property may be
exempted. 5 It is sometimes called the "specific homestead" so as to dis-
tinguish it from the Constitutional Homestead which is an ad valorem
exemption.

It is to be noted that an exemption may be allowed under either the
Constitution or statute, but not under both.6 A debtor may have a
homestead set apart in one of two ways, either by application to the
ordinary of the county in which he resides or by the United States
District Court having jurisdiction in a bankruptcy proceeding. The
nature of a homestead set aside by the state tribunal is not a simple

1. Mitchell, Real Property in Georgia (2nd ed. 1960).
2. Georgia Constitution, Art. IX, §1-9 (1877), Ga. Code 2-7201-8001 (1933).
3. Ga. Code §51-101 to 51-1201 (1933).
4. Georgia Constitution, Art. IX, §4 (1877).
5. Ga. Code §51-1301 (1933).
6. Clark v. Nirenbaum, Bank of Lumpkin v. Trammell, Anderson v. Powell,

8 F.2d 451 (5th Cir. 1925) cert. denied Powell v. Anderson, 270 U.S. 649, 46
Sup. Ct. 349, 70 L. Ed. 780 (1926).
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exemption. The whole theory is based upon the legal obligation, or
duty, of the parent to support and maintain his wife and minor chil-
dren. Our courts have held that a homestead is in the nature of a trust
estate;7 that a homestead is a charge on a man's estate in favor of his
family during his life, and that it folows it at his death.8 The nature
of the exemption set apart by the bankruptcy court is quite different
from the homestead set aside by the ordinary. When an exemption
is set apart by the bankruptcy court, the title is in the bankrupt pre-
cisely as it was before." The exemption allowed by the bankruptcy
court is only an exemption for debts antecedent to that exemption,
while the homestead and exemption set apart by the ordinary re-
leases the debtor from both antecedent and subsequent debts.1 0

Under the provisions of the Constitutional Homestead, four classes
of persons may apply to the ordinary for the exemption:

(1) The head of a family.
(2) The guardian or trustee of a family of minor children.
(3) Aged or infirm persons.
(4) Any person who is tiot the head of a family, but who has

the care and support of a dependent female of any age.

But the Statutory Homestead is available only to the head of a family.
Regarding termination of the homestead set aside by the ordinary, the
debtor cannot sell the exempt property without conforming with the
code which provides that an order from the superior court for sale
and reinvestment is necessary to release the property, I ' unless, of
course, there are no longer proper beneficiaries, at which time the
homestead estate terminates automatically.

Generally, a debtor may waive his right to homestead or exemption
as provided by the Constitution and laws of this state by a waiver,
either specific or general, in writing. 12 The waiver will be given effect
if made while the application for homestead is pending, but before
the property is set apart by the ordinary.1 3 Although a valid waiver
may have been executed, the debtor and his wife are entitled to select
and set apart wearing apparel and $300.00 worth of household and
kitchen furniture and provisions. 14 As to an exemption of tangible pro-
perty, pending an application to the ordinary for such exemption,

7. Roughton v. Roughton, 179 Ga. 367, 173 S.E. 673 (1934).
8. Roff v. Johnson, 40Ga. 555 (1869).
9. Pincus v. Meinhard, 139 Ga. 365, 77 S.E. 82 (1913).

10. Holland v. Withers, 76 Ga. 667 (1886); See also Strickland Hardware Co. %.
Fletcher, 152 Ga. 445, 110 S.E. 229 (1921).

11. Georgia Constitution, Art. IX, §9 (1877), Ga. Code §51-801 (1933).
12. Georgia Constitution, Art. IX, §3 and 5 (1877); Ga. Code §51-1101 (1933).
13. Jackson v. Parrott, 67 Ga. 210 (1881).
14. Ga. Code §51-1102 (1933).
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the debtor's rights do not become vested to the extent of preventing
a seizure of the property for his debts, but if there is a sale before ex-
emption under judicial process, the purchaser, with notice of the ap-
plication, buys subject to the exemption should it be afterwards al-
lowed. On the other hand, a chose in action cannot be reached by the
ordinary process of levy and sale under execution. The remedy of the
creditor is by garnishment. The lien of a garnishment attaches upon
the service of a summons of garnishment on existing indebtedness,
and as to future indebtedness embraced within the summons, it at-
taches immediately upon the accruing of the indebtedness.' A judg-
ment against a garnishee has the same effect upon the debt garnished
that a levy of an execution would have upon property seized, and it
follows that the debtor has the same right to apply for an exemption
of a debt garnished after judgment against the garnishee that he
would have to apply for a homestead in property after the same had
been seized under execution.16

Regarding the subject case, the bankrupt may assert the invalidity
of a lien of garnishment as respects property set aside to him as exempt
in the bankruptcy proceedings, but the lien is not avoided for the bene-
fit of the bankrupt except as to his exempt property.' 7 It is well

established that Title 11, U.S.C., adopts the exemption laws of the
various states as it exists at the time of filing.i s The allowance to
bankrupts of their exemption by bankruptcy courts is recognized as
equivalent to setting apart of the exemption in state tribunals, for if
property is exempt under state law, it is also exempt under the Bank-
ruptcy Act.' 9 Cash cannot be set apart as a homestead under Georgia
law. However, GA. ConE §51-601 (1933) provides:

How CASH ExE i'TED--When any person shall apply for ex-
emption of personalty, and said personalty sought to be cx-
em'pted consists wholly or in part of cash, before the samne
shall be allowed finally, it shall, tinder the direction of the
ordinary, be invested in such articles of personal property as
the applicant may desire, and when so invested and returned
by schedule, with or without other property, as the law re-
quires, shall constitute the exemption of personalty, and in
no case shall the allowance of cash without such investment
be a valid exemption.

It would appear that where an attempt is made in the bankruptcy

15. Owenby v. Wager, 64 Ga. App. 433, 13 S.E. 2(1 686 (19,11).
16. Taylor v. Jarrell, 104 Ga. 169, 30 S.E. 675 (1898).
17. Chicago Burlington and Qcincey R.R. v. Hall, 229 U.S. 511, 33 Sup. Ct. 8S5,

57 L.Ed. 1306 (1913).
18. Clark . Nirenbaum (See above No. 6).
19. Pincus v. Meinhard, 139 Ga. 365, 77 S.E. 82 (1913).
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proceeding to set apart property as exempt, but for lack of compliance
with state law no valid homestead is created, the attempt is merely
Ies judicata of the fact that the trustee did not administer the property
as part of the bankrupt's estate for the )ene[it of creditors. As. to
creditors who have a lien against the property, the attempt is not res
judlicata that the property is in fact exempt.

DUNCAN M. DEW III

GEORGIA-EFFECT OF RE-EXECUTION AND
RECORDING OF CONDITIONAL SALE CONTRACT-

BONA FIDE PURCHASER'S DILEMMA

Plaintiff bought this action to foreclose ulOn the conditional sale
contract of an automobile. The automobile was sold in California and
removed to Geor ia. The conditional sale contract was recorded in
Georgia at the tne of removal to this state, but since it was not at-
tested it was impropcrly admitted to record. The conditional sale yen-
(lee sold the automobile to the claimant shortly after the defective re-
cording. The claimant sold the automobile to a bona fide purchaser
for value. Subsequent to this sale, the plaintiff's conditional sale con-
tract was re-executed, properly attested, and admitted to record. Claim-
ant rcpuichased the automobile after the re-execution and second re-
cord i ng. Judgment for plaintiff affirmed. The recording of an un-
attced (onditional sale contract constitutes constructive notice to no
on. If OhC instr ment is subsequentlv properly re-executed and re-
co..dcd. tihe record consIittes notice from the (late of record. Claimant
was held 1-o have constructive notice of plaintiff's interest at the time
of tL] ' -_purchase even though he and his vendor had been bona fide
pa rha ,cr..V ll Clevroict.. Inc. v. Calif. Bank, 100 Ga. App. 197, 110
S.l.2d 577 (1959).

If the h)lder of a foreign con(ditional Sale (on tract recordIs within
six months of the (late the chattel is brought into Georgia the contract
holder's priority relates back to such date.' The holder's priority pre-
enrpts any purchases and liens regardless of their bona fide nature.
This rule is subject to the requirement that the contract be written and
properly exectte(-.2 \Vhen the contract is not properly attested it may
be re-executed and recorded but it will constitute constructive notice
only from the time of its record.a

The court in the principal case did not rely upon the doctrine of

1. G . CoiE §f67-108 (1933).
2. (;A. Corni §67-1401: §67-1402 (1933).
3. GA. CODE §67-108 (1933).
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relation back and rightly so since the contract was not properly at-
tested at the time the property was brought within the state. The
court instead gave ultra strict construction to GA. CODE 67-108. The
effect of its holding is to preclude a bona fide purchascr in this par
ticular situation from passing good title.

It is submitted that the court's ruling was erroneous for two rea-
sons: (1) it is contrary to an established maxim of equity and, (2)
contrary to the past policy of the law in regard to recording statutes.

It is an established principal of equity that a bona fide purchaser
for value without notice can pass good title.4 The bona fide purchaser
cuts off prior claims, which the law requires to be recorded, against
the property. This result obtains even though the transferee of the
bona fide purchaser has notice of such prior claims, for a purchaser
gets whatever title his transferor had. Were the rule otherwise the
bona fide purchaser's title would he imperfect, causing him to be
unjustly penalized, and hampering the free alienation of property. The
only exception to this eqt, itahle principal is that a wrongdoer cannot
defeat prior claims l)y conveying to a bona fide purchaser and then re-
acquiring the property.? The exception is inapplicable herc for the
court holds that the claimant, in relation to the first purchase, was a
bona fide purchaser for value without notice.

The past policy of Georgia recording law has been to make unre-
corded security instruments valid only as between the parties to the
contract and third parties having actual notice.6 Bona fide purchasers
for value and without notice have been protected as against mortgagees
and holders of conditional sale contracts throughout.

It seems the decision of the court in the principal case was the
product of an over strict construction of GA. ConE §67-108. The hold-
ing is inclined to penalize a bona fide purchaser and should be over-
ruled either by case decision or legislative action.

Roy N. CowvAwr

GEORGIA-CONST ITU.TIONAL LAW-CONTE'I PT
OF COURT-FREEDOM OF THE PRESS v. RI(HT

TO PUBLIC AND SPEEDY TRIAL BEFOREAN
IMPARTIAL JURY

During the trial of a criminal action, Atlanta Newspapers, Inc.
published information about the defendant. The articles dealt with
the defendant's prior criminal record and revealed that prior to trial

4. GA. CODE §37-114 (1933).
5. Boon quin v. Booquin, 120 Ga. 115, 19 S.E. 639 (1904).
6. Sec generally, Conimcni, The Effect of Faitre to Rcord Conditio ,,l .s al ,' -

tracts in Georgia, II NI Evro R L. Ri. 358 (1960),

[Vol. 12



CASE .\OTE.S

the defendant had confessed. The judge of the trial court, upon learn-
ing that several of the jurors had read these articles, ruled the news-
paper in contemlpt of court and imposed a fine of $20,000. On appeal,
held, reversed. The Court of Appeals held that since the Georgia
contempt statute, was similar to the federal statute,2 the interpretation
of the federal statute by the Supreme Court of the United States should
be followed. Although the court followed the interpretation of the
Supreme Court in reversing the action of the trial court, it strongly
criticized the reasoning of the Supreme Court and suggested that the
General Assembly of Georgia change the existing law. Atlanta News-
Pap'rs, hi. v. State, 101 Ga. App. 105, 113 S.E.2d 148 (1960).

Freedom of the press is guaranteed by the constitution,3 but the
freedom is not absolute.4 Where it is abused it must be subordinated
to those other rights which it adverselv affects. Contempt proceedings
involving a newspaper's comments upon a trial present a problem of
detering vhet lh ' the publication has interferred with the orderly ad-
ministration of iustice to such an extent that it abuses its freedom.

There are a nuMnber of things which, if substantially interferred
with, will constitute an interference with the orderly administration
of justice. One such thing is an attack on the court, or on a judge.,
Another would be an interference with the right of an accused to have
a public and speedy trial before an impartial jury.,

The Supreme Court of the United States has had occasion to con-
sider attacks on a judge or a court bv newspaper publication as inter-
fes cII Cs with the ot(lerlv administration of justice. 7 In balancing free-
dom of the press against the newspaper attack on a judge or court, the
Supreme Clourt has stated that the act complained of must present a

1. Gx. Cor §24-105 (1933) provides. "The powers of the several courts to issue
attachllents and inflict sunmatrv punishlnient for contempt of court shall
extend only to cases of ntisheha\Mr of any person or persons in the presence
of said courts or so near thereto as to ohstruct the administration of justice."

2. 18 t .S.C. §A01 (162) pmo'id,'s. "\ (oilt ol" the United States shall ha,.c
pm'ev to punish b fine or inprisonment. at its discretion, such contempt
of its authority, atld n1o1e olleI. as: I1 \lislSh a\iol" of aiv Pcronl in its pres-
ence or so near thereto as to obstruct the administration of justice."

3. United States Constitution. \mendtnent 1. povides "Congress shall make no
law . . . abridging the trcedom of speeti, Or 1' till. press . . . " See alo).
Constitution of the State of (eorgia, Paragraph XV. GA. CODE ANN. §2-115.

4. G. . Com- §2-15 provides, "... anv person inay speak. write, and publish his
sentiments, on all stihiects, being responsible for the abuse of that liberty."
(lm!phasis added).

5. Eg., In re Fite, 11 Ga. App. 665, 76 S.E. 397 (1912).
6. This right is protcctcd h the tedlilcd Stat's C onstitution. \nendlment X1.

GA. COt)l7 §I-806. 1 tihe (;cogia (onl.stitltIn. Ilarlglaph V. C;.\ ComIIl AN.
§2-105. "In all criminal proscNlii lh. tho. a I Iscd shall elljoy the right to a
speed\ and pl) lic trial. hy an im!partial jui y....

7. Bridges v. State of Califonia. '31-1 V.S. 212, 62 S.Ct. 190. 86 LEd. 192 (1941);
Petnekanlp v. State of Florida. 328 U.S. 331. 66 S.Ct. 1029. 90 L.Ed. 1295 (1946)
Craig N. Hainey, 331 U.S. 367. 67 S.Ct. 12-19, 91 L.Ed. 1546 (1947).
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clear and present danger to the administration of justice8 'Vhat
constitutes a clear and present dange- must be based on the facts
in each case, together with surrounding circuinstances. 9 The Supreme
Court has interpreted the phrase "so near thereto", contained in 18
U.S.C. §401, to have a geographical meaning, though the case oil which
this interpretation was based did not involve a newspaper publica-
tion.10

As far as can be determined, the Suprcme Court has not had oc-
casion to consider how the conflicting rights would be balanced where
a newspaper publication adversely affected the constitutional rights of
an accused to have a public and speedly trial before an imp1artial jury
and thus interfered with the orderly administration of justice. In this
situation, it would be the constitutional rights of an individual bal-
anced against the right to have a free press, while previous cases in-
volved the inherent power of a court to protect itself fromt public
criticism balanced against the right to a iree 1)ress.

The principal case involved an inlividual constitutional right ad-
versely affected by a newspap)er jtiblicatioii. It is curions that the
Georgia Court of Appeals took the law relating to newslaper criti-
cism of a court or judge anti applied it to the situation invlving an
altogether different type of obstruction to the orderly adiniiiistratiOn
of justice. It is the writer's conclusion that the present case should have
been distinguished from the cases ultimately relied on by the (ourt of
Appeals, and a more direct attack made on the fundameintal p)roblein
of conflict between freedom of the press and right to an imlpatrtial
jury trial.

LARRY BRYANT

8. Pennekamp v. State of Florida. Supra, p. 335.
9. Bridges v. State of California, Supra. p. 271; Pennekamp v. State of Florida,

Supra, p. 335.
10. Nye v. United States, 313 U.S. 33, 61 S.Ct. 810. 85 LEd. 1172 119-11).
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