
FALSE ADVERTISING IN GEORGIA

By DAVID B. BALDWIN*

On March 28, 1959 the General Assembly of Georgia approved a
statute' aimed at false advertising in the state of Georgia.

The purpose of this comment is to collect material necessary for in-
terpretation of this statute and to present it in its proper historical

perspective.
Prior to the passage of this statute the only practical remedy2 a

citizen of Georgia had against false advertising was found in the ancient
action for deceit 3 which originated in 1201. 4

The requirements of knowledge on the part of the defendant and
damage in reliance on the representations of the defendant make this
ancient action clumsy and in the light of modern day "mass consumer"
sales methods almost impossible to enforce. The insufficiency of this
action is illuminated by the complete absence of false advertising cases
in Georgia brought under this action.

The clumsiness of the action for deceit and the absence of prior
legislation raises the question whether protection is really necessary.
The answer is a decided "yes". The large growth of retail sales has
given birth to a tremendous volume and variety of advertising. Gen-

*B.S. Chem., 1955, Georgia Institute of Technology; Third Year Student of Walter
F. George School of Law, Mercer University; Member of Georgia Bar.

1. Ga. Laws 1958, p. 411, GA. COOE ANN. §106-9908 (Supp. 1958). See Note 5 infra
and Ga. Laws 1956, p. 195, GA. CODE ANN. §42-303 (e) (1957 Rev.).

2. An ex contractu action might lie with a discharge by rescission. The legal ef-
fect of a rescission is the discharge of all rights and duties on the part of
both parties with respect to the contract that has been rescinded. Since res-
cission demands mutual assent obvious problems are raised. See CORBIN, CON-
TRACTS §1236. GA. CODE §20-906 (1933) states: A contract may be rescinded at
the instance of the party defrauded but in order to rescind he must promtply,
upon discovery of the fraud, restore to the other whatever he has received
by virtue of the contract if it be of any value. See also GA. CODE §96-305
(1933) which states: After acceptance of goods purchased the presumption

is that they are of the quality ordered and the burden is on the buyer to
prove the contrary.

Another possible action is one for breach of warranty. GA. CODE §96-301
(1933) . However, the burden of proof is upon the purchaser.

3. The requirements for this action are: (1) a false representation of fact by
the defendant, (2) knowledge on the part of the defendant that the repre-
sentation was' false, or its equivalent, having no sufficient basis for making
his statement, (3) an intention to induce the plaintiff to act or refrain from
acting in reliance upon the representation, (4) reasonable reliance upon the
representation on the part of the plaintiff in taking action or refraining from
it, (5) damage to the plaintiff resulting from such reliance. PROSSER, TORTS

(2nd ed.) p. 522.
4. The old writ of deceit lay originally against abuse of legal process for the

purpose of swindling someone. In the middle of the 14th century the law of
deceit received its first extension with the law of sale. In 1789 in Pasley v.
Fireman the court laid down the ruling that the remedy existed for a false
and fraudulent statement made where no contractual relation existed. PATTEN,
ENGLISH LAW (3rd ed.) pp. 427, 429.
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eral statutes, both state; and federal,6 have been unable to cope with
this flood of daily information for the consumer. The Georgia statute
belongs to a family of recent statutes passed after considerable agita-
tion7 for new and more effective suppression of a particularily trouble-
some form of false advertising. What actual control may the states
exert over false advertising?

JURISt)ICTION

The Federal Government enters the arean through several doors.
The Federal Trade Commission (FTC 8s is the predominant and most
active Federal agency9 in the fight agkinst false advertising.

The FTC has authority to act against false advertising if it occurs
in interstate commerce' 0 and is in the public interest." These two re-

5. Georgia prohibits false advertising of certain specific items. GA. Con.: ANN.
§42-303 (food); GA. CooE ANN. §56-404 (a) (ins. contracts); GA. Conr ANN.
§5-2404 (seed). Other states also depend mainly on ad hoc legislation. E.g.,
Arizona (fertilizer); Arkansas (barbeque); Hawaii (kona coffee).

6. See footnote 9 infra.
7. Rockefeller, More Consumer Protection Urged By Government, ANNUAl. MrS-

SAGE TO NEW YORK LEGISLATURF; NEW YORK TIMrs, Jan. 8, 1960, p. 19, col. 5;
Gov. Meyner, ANNUAL Mt-ss \cE TO NEW JERSi.Y Lr.ciS.ATURE; NeW York State
Atty. (;en. discusses Retail Frauds (consumer) , NEW YORK TiMrs, Feb. 1.1, 1960,
p. 26, col. 2; Conn. Legislature sets up bill for Consumer Protection Depart-
inent, Ne.w YORK TiMEs, Apr. 19, 1960, p. 53, col. 3; New York Urges 3 New
Laws to Protect Consumers, NEW YORK TiMEs, Je 13, 1960, p. 143, col. 1;
Rogers Backs Drive On Frauds, NEw YORK TtstEs, Ag. 13, p. 19, col. 2: Back
to the Days of Caveat Emptor, You Pay Your Money and You Take
Your Chances These Days, CONSIUMER BULL. vol. 42, p. 32-3, Ap. 1959; New
Crack-down of Commercial, BusINESS WVEK, p. 73-4, Dec. 19, 19.59. Even civic
boosts can be misleading as shown by certain Alaska Cities, See New YORK
TIireS, Dec. 22, 1960, p. 12.

8. Federal Trade Commission Act, §5, 38 Stat. 719 (1914) as amended 15 U.S.C.
§45(a) 1 (1952).

9. The following agencies also aid in administrative control. The Post Office Dc-
partment with power to exclude objectionable material from the mails. See
56 COL. L.R. 1019, 1038 (1956).

The Federal Communications Commission. Even though prohibited from
imposing censorship they derive power from their broad licensing power. 56
Cot.. L.R. 1019, 1045 (1956).

The Alcohol and Tobacco Tax Division of the Internal Revensue Service.
Enforcement is through their licensing power. See 56 Cot.. L.R. 1019, 1049
(1956).

The Securities and Exchange Commission have control over stocks sold
through the mails or through interstate commerce. See 56 COL. L.R. 1019, 1051
(1956).

There are other agencies such as the Civil Aeronautics Board, the Inter-
state Commerce Commission and the Federal Power Commission each of which
exercise a degree of control over their respective fields. See 56 COL. L.R. 1019,
1053 (1956).

10. U.S.C. §45 (a) 1. This is narrower than the Interstate Commerce Commission's
powers when acts "affecting interstate commerce occur".

The presence of interstate commerce can only be shown by actual involve-
ment in interstate commerce, Asheville Tobacco Board of Trade Inc. v.
FTC, 263 F.2d 502 (1959), although an exception is made where interstate
and intrastate commerce is so interwoven as to be inseparable, General Motors
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MERCER LAW REVIEW

quirements must be present before the FTC can act. Once these two
jurisdictional requirements have been met then the FTC can attack
false advertising on any of three grounds:1 2 (1) unfair method of
competition,11 (2) acts that amount to a deceptive practice1 4 and (3) ad-
vertising of food, drugs, cosmetics or medical devices misleading in a
material respect.15

On the fringes of the area where the FTC cannot act exists a broad
area where both the FTC and the states have concurrent jurisdiction
unless the Federal Government wishes to preempt state enforcement.

Corp. v. FTC, 114 F.2d 33 (1940). See also 56 COL. L.R. 1019, 1023, 1031 (1956).
The FTC has no authority over purely intrastate transactions even if un-

fair to interstate commerce, Shafe v. FTC, 256 F.2d 661 (1958); FTC V. P.
Lorillard Co., 289 F.2d 999 (1922) affirmed 264 U.S. 298,-t4 S.Ct. 331, 68 L..Fd.
696, 32 ALR 786 (1924).

In FTC v. Bunte Bros., 312 U.S. 349, 61 S.Ct. 580, 85 LEd. 88 (1941), a
candy manufacturer made and sold candy solely within the state of Illinois.
He had an advertising scheme involving a punchboard gaming device. The
court refused to grant an injunction stating that the commerce was solely
within the state and even if unfair cannot bc reached by the FTC. Dotglas
dissented saying that a violation of unfair competition needed a victim as
well as an offender and if the victim was engaged in interstate commerce
then the FTC should have jtrisdiction.

in 1927 the FTC attempted to enjoin a domestic sugar company from en-
gaging in certain isanufacturing activities. The order was denied. The court
saving that it was well settled that production and manufacture were not
commerce. The acts complained of werc too remote, a line tmust be drawn
somewhere between the seller of fertilizer and the shipper of refined sugar
and we draw it here. Utah-Idaho Sugar Co. v. FTC, 22 F.2d 122 (1927). See
also Calif. Rice Industry v. FTC, 102 F.2d 716 (1939).

In Ward Baking Co. v. FTC, 264 F. 330 (1920) a bakery in Mass. sold
bread across the state line in Rhode Island. The court said that the FTC was
not finding the act of transporting unfair in Rhode Island and therefore
did not involve interstate commerce. Thirty nine years later in 1959 the
Supreme Court gave this case little weight and it is of dubious value
today. Holland Furnace Co. v. FTC, 269 F.2d 203 (1959); see also the
Standard Oil case in 173 F.2d 210 (1949) and Stafford v. W\allace,
258 U.S. 495, 42 S.Ct. 397 (1922). In Quincy Oil Co. v. Sylvester, 238
Mass. 95, 130 N.E. 217 the court said that oil brought from one state into an-
other was, in the preliminary stage, probably in interstate commerce but
thereafter it was stored in oil tanks and sold to people of the commonwealth
in the same manner that retail dealers generally sell from their local stocks
of goods. See also Winslow v. FTC, 277 F. 206 (1921) .

11. 15 U.S.C. §45(b); Rhodes Pharm. Co. v. FTC, 191 F.2d 744 (1951), 56 COL.
L.R. 1019, 1025, n. 41 (1956). The public interest requirement is satisfied if
the FTC decides within the broad powers of their discretion that any pro-
ceeding brought by it is within the public interest. The broad pdwers given
the FTC in regard to the requirement of being in the public interest does not
cause any Substantial limitation on their jurisdiction when they decide to
act.

12. See 56 COL. L.R. 1019, 1021 (1956) generally.
13. See footnote 8, supra.
14. Ibid.
15. 38 Stat. 719 (1914) as amended 15 U.S.C. §52 (a) 1 (1959). If the advertise-

ment is not food, drugs, cosmetics or medical devices then the false adver-
tising can be attacked only as either an unfair method of competition or acts
that amount to a deceptive practice. 56 COL. L.R. 1019, 1021 (1956).

[Vol. 12
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This does not seem likely.1 6 The offense of false advertising while
serious is not so serious that a sledgehammer need be used to smash
the nut. The FTC has more important businesses to regulate than the
myriad small businesses that are affected by false advertising. If pre-
emption were allowed then an area would exist where the Federal
'Government would not act and the state Government could not act.1 -
The FTC is already overworked and it is not likely they would demand
preemption but rather would welcome help from the states. There
is no liklihood of any serious federal-state conflict in this area any
time soon.18

HISTORY

The history of state legislation began early in the 20th century. The
inadequacy of the protection rendered by the action for deceit resulted
in a growing movement for better protection which culminated with
the drawing of a model statute in 1911. This was done by Mr. Harry
D. Nims at the request of Printers Ink, a magazine published for ad-
vertisers. The statute became popularly known as the Printers Ink
model statute and was rapidly adopted by many states.

The Printers Ink model statute makes the advertiser criminally
liable for the advertising of false, deceptive, or misleading advertise-
ments. This statute excludes all oral statements. It does not require
knowledge or intent to deceive nor does it require any reliance on
the part of the consumer or any damage done him. It does require
the intent to sell.19 (compare these requirements with those for the
action of deceit supra).

This statute was successfully opposed in Georgia because of the
opposition of a number of country newspaper publishers on the
ground that such a law would destroy a large part of the revenue
they received from the advertisers of patent medicines. 20

Some states lost the purpose of the statute altogether and added a
requirement of "knowlingly" or "with reasonable care should have
known".21 Some required good faith or lack of actual knowledge on

16. 56 COL. L.R. 1019, 1074-76 (1956). See the five tests in 69 YALE L.J. 830, 845
(1960).

17. "The Congress has shown displeasure with a similiar situation in recent labor
legislation. It is not desirable to have the Federal Government take an interest
in a matter involving only a misdemeanor and of essentially local character.
The state has long been regarded as primarily responsible for protection of
its citizens against fraud and some attempt should be made to dam the ever
increasing flow of power to Washington." 56 COL. L.R. 1019 (1956).

18. See generally 69 YALE L.J. 830 (1960) and 56 COL. L.R. 1019 (1956).
19. See 36 YALE L.J. 1155 to 1162 (1927) for history of the Printers Ink statute

and for a copy of the statute.
20. 36 YALE L.J. 1155, 1160, n. 20 (1927).
21. Penn. T-18-4857, T-18-4857.1, (1959 Supp.); Texas Penal Code 1554, (also

1960 Supp.); Utah §74-4-1, (1960 Supp.).

1960]
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the part of the pLiblisher, 22 other states adopted their own false ad-
vertising statutes but without the intent to mislead or knowledge re-
quired.23 Today forty six states2 4 have passed some form of false ad-
vertising statute.-

Where in the broad and vari-colored spectrum of false advertising
does the present Georgia statute fit? What caused the General Assembly
to finally pass a false advertising statute after 168 years? The answer is
found in a particularly troublesome and annoying form of false ad-
vertising known as "bait" advertising.

BAIT ADVERTISING

Bait advertising is an alluring but insincere offer to sell a
product or service which the advertiser does not intend or

22. CALIF. BUS. AND PRO. CODE ANN. §17,500; COLO. §40-15-1; CONN, §53-365, (1959
Supp.); HA. Ch. 289-14, 289-15.3; ILL. Ch. 38, §249(a), (1959 Supp.), (1960
Pamphlet); IND. §10-2124 to 10-2127, (1960 Supp.); IOWA, §713.24 (1958
Supp.); KAN. 21-1112, (1959 Supp.); MAINE Ch. 133, § 29, (1954 Supp.);
OHIO §2911.41, (1959 Supp.); ORE. §646.810; MICH. §750.33 (1948 Supp.).

23. CAL. BUS. AND PRO. CODE ANN. §17,500; CONN. §53-365 (1959 Supp.); IDAHO
§18-3112; ILL. Ch. 38 §249(a) (1959 Supp.) (June 1960 pamphlet); IND.
§10-2124 to §10-2127 (1960 Supp.); KEN. §434.270; MAINE, ch. 133, §29 (1954
Supp.) ; MD. art. 27 §195(b). 198: MASS., ch. 266, §91, 91A, 91B (1959 Supp.);
MONT. §94-1818, §94-1819, §94-1820; N. Y. PENAL CODE §421, §421A; OHIO,
§2911.41 (1959 Supp.); TENN. §39-1910 (1959 Supp.); TEXAS PENAL CODE
1554, 1554A (1960 Supp.); UTAH, 76-4-1 (1959 Supp.); W. VA. §5979 (1960
Supp.) ; MIcH. 750.33 (1948 Supp.).

24. The following states do not have false advertising statutes: Arkansas, Dela-
ware, Mississippi, New Mexico, North Carolina, South Dakota, District of
Columbia, Puerto Rico.

25. Under these general state statutes against false advertising there have been
successful prosecutions for advertising "Firestone Convoy Tubes, 50% off reg.
first line price" when Convoy tubes were in reality third line tubes, People
v. Wohli, 39 Cal. App.2d. 771, 100 P.2d 550 (1940) ; "A cure for cancer", People
v. Schmitt, 317 P.2d 673 (1957); "Completely safe and harmless deordorant",
Wright v. Carter Coal Products Co., 244 F.2d 53 (1957); "BVD underwear"
when he sold a cheaper brand, State v. Krasne, 103 Neb. 11, 170 N.W. 494
(1918) ; "For every sale of a suit you get a Palm Beach suit worth $15 free"
and such statement 'was false, State v. Wohlmouth, 78 W. Va. 404, 408, 87
S.E. 7 (1916); Sale of whiskey by re-filling a trademarked bottle, People v.
Luhrs, 189 N.E. 171 (1908); Describing a sewing machine as being of top
quality when in reality it is of poor quality, People v. Glubo, 174 N.Y.S.2d
159 (1958); marking up the price of toys over a period of a few weeks then
slashing prices to ordinary level and advertising toys as ' 20 to 10% off",
People v. Minjac Corp., 175 N.Y.S.2d 16 (1958) ; selling "tout" sheets at a
race track after first notifying printer of the first four winners of the day
and having him put these on a sheet already made up to show "touts" but
guess as to the winners of the last four races and delivering 3000 of these to
the track for sale to late afternoon patrons, People v. Kelly, 122 N.Y.S.2d 248
(1953) ; false statements about competitors, People v. Nessler, 198 App. Div.

362 and a false ad "sale by order of bankruptcy court", Territory. v. Lerner,
36 Ha. 244 (1942) were not successful on the theory the goods specifically
offered must be the ones about which the false statement was made; refusing
to publish an ad that from the very name is false is not a breach of a con-
tract to publish, Amalgamated Furn. Factories v. RTU Inc., 219 N.Y. 705
(1927).

[Vol. 12
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want to sell. Its purpose is to switch consumers from buy-
ing the advertised merchandise in order to sell something
else, usually at a higher price or on a basis more advantageous
to the advertiser. The primary aim of a bait advertiser is to
obtain leads as to persons interested in buying merchandise of
the type so advertised 2 6

Bait advertising does not of itself involve the same injury that the
Printers Ink model statute was designed to prevent. In traditional
Printers Ink cases a violation occurs when the actual and the repre-
sented qualities differ. When bait is involved an objective test such
as comparative quality cannot be utilized, rather the subjective element
of intent not to sell must be proved. Since the quality of the switched
product may not be misrepresented, bait advertising must be con-
demned on other grounds. By playing upon the consumers desire for
a bargain the bait arouses his interest in the item offered. Once the
consumer has become purchase-minded the seller encounters less dif-
ficulty in selling a higher priced version of the product. Realistically,
bait advertising is a highly effective method of overcoming both con-
sumer interia and resistance.27

It must be mainly condemned as being contra to the mores of the
community since the very nature of bait advertising is the offering
of attractive bait to catch a fish who, once hooked, is then sold some-
thing more expensive than he probably could afford. The following
Georgia statute28 is designed to combat this and is the only general
statute in the state against false advertising.

No person, firm, or corp. shall offer for sale, merchandise,
commodities, or services by making, publishing, disseminating,
circulating or placing before the public within the state in
a newspaper or other publication or in the form of a book,
notice, handbill, poster, sign, billboard, bill, circular, pam-
phlet, letter, photograph, motion picture, or by radio, loud-
speaker, telephone, television, telegraph, or in any other
way, or advertise merchandise, commodities, or services with
intent, design, or purpose not to sell the said merchandise,
commodities, or services so advertised or offered for sale at
the price or upon the terms stated therein or otherwise com-
municated or with intent not to sell the merchandise, com-
modities, or services so advertised.

26. 24 Fed. Reg. 9755 (1959), FTC Guides Against Bait Advertising.
27. 69 YALE L.J. 830, 837 (1960).
28. Footnote 1, supra.
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There are twelve other states2 9 who have similar statutes. New York

is the latest member with a civil version. No prosecutions reaching
the appellate level have been reported to date u'nder these new

statutes.

INTERPRETING THE STATIUTE

The Georgia staute contains prohibitions against offers for sale
brought to the attention of the public and against advertising. Is there
a difference between the two? Yes, Professor Corbin sa's,

It is quite possible to make a definite and operative offer to
buy or to sell goods by advertisement in a newspaper, by a
handbill, or by a placard in a store window. It is not cus-
tolnary to do this, however, and the presumption is the other
way. Neither the advertiser nor the reader of his notice under-
stands that the latter is empowered to close the deal without
further expression by the former, Such advertisements are
understood to be mere requests to consider and examine and
negotiate and no one can reasonably regard them otherwise
unless the circumstances are exceptional and the words used
are very plain and clear.30

Following the prohibition against offers for sale are various methods
by which the offer for sale may be brought to the attention of the
public. Do these methods apply to advertising as well? The statute is
not clear on this point. The methods are placed after the offer for sale
and the prohibited "or Advertise" is placed after the methods thus
giving the impression that the methods apply only to the offers for
sale. There is no reason why the legislature should restrict these
methods solely to offers for sale and have only a vague prohibition
against advertising but there are several reasons why these methods
should apply to both advertising and offers for sale. These reasons
are, (1) advertising constitutes practically all the means of attracting
the attention of the public. Public offers for sale are few, indeed. (2)
The methods include a "before the public" requirement and this is al-
ready in the definition of advertising thus making it redundant to de-
fine it again. (3) The statute imposes criminal sanctions therefore the
crime should be clearly defined so the citizenry may be appraised of
what is forbidden. (4) The statute is new to all jurisdictions therefore

29. CAL. BUS. AND PRO. CODE ANN. §17,500; CONN. §53-365 (1959 Supp.) ; GA. CODE
ANN. §38-249 (a) (1959 Supp.); ME. ch. 133, §29 (1954 Supp.); Mo. art. 27,
§195(b), 198; MASS. ch. 266, §91, §91A, §91B, (1959 Supp.); OHIO, §2911.41
(1959 Supp.); PENN. T-18-4857, 4857.1 (1959 Supp.); R.I. §11-18-10; TENN.
§39-1910, §39-1945 (1959 Supp.) ; Micti. §750.33 (1959 Supp.).

30. CORBIN, CONTRACrs §25 (1952 One Voltime ed.).

[Vol. 12



COMMENTS

it should be clearly defined to aid in its interpretation thereof. (5) By
sweeping all prior statements into the word "advertise" in the middle
of the statute under the doctrine of eusdem generis. (6) In the
statute the offer for sale is spoken of as being "Advertised."

These arguments are further strengthened by the inclusion in the
methods of the use of photographs and motion pictures. It is difficult
to see how an offer for sale, lacking only an acceptance on the part
of the offerce to make a binding con tract, can be made by a photo-
graph or a motion picture. It is easy, however, to understand how
photographs and motion pictures may )be used to advertise.

The last requirement is the element of intent. This makes the fol-
lowing three elements necessary for conviction under the statute: (1)
an "offer for sale" or an "advertising", (2) a presenting to the public
by the described methods and (3) an intent not to sell at the price ad-
vertised or offered for sale or an intent not to sell at the terms ad-
vertised or offered for sale or an intent not to sell the goods advertised
at all. These will be discussed in order.

What is an offer for sale? Black's Law Dictionary t states "An offer
for sale merely contemplates the profler, proposal, presentation, or ex-
hibition of something to another for acceptance or rejection."

What is the meaning of advertise? Black's Law Dictionary v states
to call to the publics' attention by any means whatsoever."

In regard to the methods used for presenting to the public, there are
two requirements that mustbe noticed, (1) before the public and (2)
within the state.

What does "before the public" mean? If a stranger visited one student
in a dormitory and made him an offer would this constitute placing
before the public? Suppose the stranger visited 100 students in their
rooms in the same dormitory, and made each student an identical
offer, would this constitute placing before the public? This is a ques-
tion for the jury to decide. In the first case almost certainly a past
history of selling would have to be shown. In the second example this
would not be necessary.

The requirement "within the state' might raise the question whether
someone within the state but advertising solely outside the state could
be convicted under the statute. This is resolved by the word "making"
in reference to the means of presentation to the public. Making means
executing and even if the advertising or placing before the public
was done completely outside the state, if the advertising was executed
within the state then a conviction would stand.

31. BLACKS, LAW DICTIONARY (4th ed.).
32. Ibid.
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A strict application of the rule of construction ejusdem generis might
eliminate oral representations since only visual methods and electoni-
cally aided hearing methods are shown. However, the requirement
"before the public" would eliminate the danger of fraud that personal
oral representations raise. Therefore, oral representations that meet
the requirement "before the public" come within the ambit of the stat-
u te.

In the Printers Ink statute the only requirement of intent was one
of an intent to sell. This raised a question whether the innocent pub-
lisher or broadcaster could also be held liable.33 To meet this a few
states amended their Printers Ink statute to expressly exclude these,
other states did it by judicial interpretation. This problem does not
arise in this statute since the intents required all must spring from a
"criminal mind" and innocent victims are therefore excluded.

In reference to the requirement of the first intent, "an intent
not to sell at the price so advertised or offered for sale" does not re-
strict the word price to money only. Black's Law Dictionary defines
price as "something which one ordinarily accepts voluntarily in ex-
change for something else." Price is generally treated as the equivalent
or compensation in whatever form received for the property sold.

The second intent not to sell at terms advertised or offered for sale
requires an understanding of what "terns" are. In the FTC defini-
tion of bait advertising, 34 the article switched to is usually of a higher
price or is sold on a basis more advantageous to the seller. He would
obviously then advertise the bait at terms more advantageous to the
buyer. This would preclude having terms mean only terms of payment.
It means this plus any other terms that might be used.

The third intent, an intent not to sell the merchandise advertised
at all, might raise the question that this does not apply to offers for
sale since "as advertised or offered for sale" is expressly made a part
of the first two intents while the last intent has only "as advertised.-
This question disappears, however, when it is remembered that the
very definition of an offer for sale must include the requisite intent to
sel 35 or it would not be an offer but an advertisement which would
then be covered by this third intent.

The third intent is the most difficult to prove since only a few sales
of the bait could create a reasonable doubt in the minds of the jury.

33. 69 YALE L.J. 830, 838 (1960).
34. Footnote 26, supra.
35. See the definition of offer for sale supra. Since only acceptance or rejection

is needed to complete the contract then the necessary objective intent to sell
demanded by law is present.

[Vol. 12
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The FTC has published a guide to bait advertising.a6 These guides are
for their own officials and for the public infornation. They give
the types of vendor action that raise the implication that the vendor
has no intent to sell.

Can this statute be practically applied? Even though there have been
no reported cases under these statutes designed especially to fight bait

36. (1) Bait advertisement. No advertisement containing an offer to sell a prod-
uct should be published when the offer to sell is not a bona fide effort to sell
the advertised product.

(2) Initial offer. No statement or illustration shall be used in any adver-
tisement which creates a false impression of the grade, quality, make, value,
currency of model, size, color, usability, origin of the product offered, or which
may otherwise misrepresent the product in such a manner that later, on
disclosure of the true facts, the purchaser may he switched from the ad-
vertised product to another.

Even though the true facts are subsequently made known to the buyer, the
law is violated if the first contact or interview is secured by deception.

(3) )iscouragement of purchase advertised merchandise. No act or prac-
tice should be engaged in by an advertisement to discourage the purchase
of the advertised merchandise as part of a bait scheme to sell other mer-
chandise.

Among acts or practices which will be considered in determining if an ad-
vertisenient is a bona fide offer are:

(a) The refusal to show, demonstrate, or sell the product offered in accord-
ance'with the terms of the offer.

(b) The disparagement by acts or words of the advertised product or the
disparagenient of the guarantee, credit terms, availability of service, repairs or
parts, or in any other respect, in connection with it.

(c) The failure to have available at all outlets listed in the advertisement a
sufficient quantity of the advertised product to meet reasonably anticipated
demands, unless the advertisement clearly and adequately discloses that sup-
ply is limited and/or the merchandise is available only at designated outlets.

(d) The refusal to take orders for the advertised merchandise to be de-
livered within a reasonable period of time.

(e) The showing or demonstrating of a product which is defective, un-
usable or impractical for the purpose represented or implied in the adver-
tisenment.

(f) Use of a sales plan or method of compensation for salesmen or penaliz-
ing salesman, designed to prevent or discourage them from selling the ad-
vertised product.

(4) Switch after sale. No practice should be pursued by an advertiser in the
event of sale of the advertised product, or "unselling" with the intent and
purpose of selling other merchandise in its stead.

Among acts or practices which will be considered in determining if the
initial sale is in good faith and not a strategem to sell other merchandise are:

(a) Accepting a deposit of the advertised product, then switching the pur-
chaser to a higher-priced product.

(b) Failure to make delivery of the advertised product Within a reasonable
time or to make a refund.

(c) Disparagement by acts or words of the advertised product, or the dis-
paragement of the guarantee, credit terms, availability of service, repairs,

or in any other respect, in connection with it.
(d) The delivery of the advertised product which is defective unusable or

impractical for the purpose represented or implied in the advertisements.
NOTE: Sales of the advertised merchandise do not preclude the existence

of a bait and switch advertising scheme. It has been determined that, on oc-
casions, this is a mere incidential by-product of the fundamental plan and is
intended to provide an aura of legitimacy to the overall operation.

1960]



MERCER LAW REVIEW

advertising, there are cases involving bait advertising. In Rude v. United
Stales, 37 the seller sent post cards to prospective customers with a
sample of fine woolen cloth and falsely represented that suits of such
material were selling for $10 and that unclaimed suits of a $25 value
upon which defaults of $5 had been made could be purchased for S5.
When persons called in answer to the advertisement then the seller
would attempt to sell them other suits made of shoddy material for
$5 and $10. The court said that the evidence showed a scheme to
attract customers into the store by false advertising with a view to sell-
ing them merchandise that had been advertised at whatever price they
could get. All the elements are present for a conviction under
the statute of Georgia. There is an advertisement, a presenting
to the public, and the intent not to sell at the price advertised.

In Ritholz v. Commonzvealth38 an optical company advertised by
handbills the following: BIFOCAL SALE! Sensational offer! Double
vision bifocal glasses for near and far vision . . .$12 value for $3.88.
The customer would be examined by a doctor who would write
a prescription and give it to the employee clerk. The customer
would be told that only an expensive type of lens would meet
the requirements. The cheap eyeglasses which had been adver-
tised were knocked and disparaged and the customer was advised
against the purchase of them. In the vast majority of cases the cus-
tomer purchased glasses paying from $15 to $22.50. (The case involved
professional advertising by the doctors.) The requisite intent here
was not to sell the advertised goods at all.

In a 1955 unreported case,-3 9 a seller of sewing machines would ad-
vertise over the radio that they had sewing machines for $29.95. The
listeners were requested to call several well publicized telephone num-
bers and leave their name and address. Those that did call received
a demonstration visit from a salesman with the $29.95 machine. The
machine sometimes would not work or would break down during
the demonstration and the salesman would attempt to sell via high
pressure sales methods a $175 to $200 sewing machine. The $29.95
sewing machine was made in Japan and was worth about $6 or $7.
On approximately 13 different occasions the buyer would insist on
buying the $7 machine for $29.95 and the seller would sell the ad-
vertised machine. The seller was convicted under the Printers Ink
statute, New York version. The requisite intent again here was the

37. 74 F.2d 673 (1935).
38. 184 Va. 339, 35 S.E.2d 210 (1945).
39. People v. Atlantic Sewing Machine Stores Inc., (Kings County 1955) Nf:w

YORK TIMES, June 30, 1955, p. 51, col. 3.
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intent not to sell even though there were sales on a few occasions.
(See the FTC guides to bait advertising, note supra.)

Another unreported case 40 involved a corporation selling sewing ma-
chines by advertising a package deal consisting of a sewing machine, a
console, a chair, a sew:ng kit and a pair of pinking shears all for the
price ranging from $23.50 to $29.50. When the salesman arrived at the
prosl)ective buyers home he would discourage the purchase of the
combination package and would attempt instead to high pressure the
customer into buying a machine for $89 to $200. The intent here
seems to again be the intent not to sell.

The latest case, People v. Glubo,4' involved an advertisement dis-
siminated over a radio station. "For a close out price of just $29.50
our top quality brand new 1954 model round bobbin sewing machine
with an exclusive magic stitcher which darns, mends, embroiders,
mnonograns, which seivs over pins and needles, and which sews forward
and reverse-all without additional' attachments." The offer included
valious accessories. In response to each inquiry for the sewing ma-
chines, a lead man would approach the customer and take his order
by accepting a deposit as little as 25c on the $29.50 machine. A few days
later another man would visit the customer, ostensibly to demonstrate
and deliver the machine. During the demonstration the machine would
prove inoperative and the salesman would then attempt to step up the
customer to a more expensive machine by pointing out the inferiority
of the $29.50 machine and other tactics. If he failed he would leave
with the $29.50 machine and a few days later the deposit would be
nailed back to the customer. This again demonstrates the intent not to
sell.

In Johnson v. Capital City Ford Co.,42 the court interpreted an ad-
vertisement issued by a dealer and held it to be an operative offer to
deliver a 1955 Ford for a 1954 Ford. This advertisement was made for
a limited time about 90 days before the new 1955 Fords came out and
the dealer was overstocked with 1954 Fords. Induced by this offer,
the plaintiff purchased a 1954 Ford and later tendered it in exchange
for a 1955 Ford. The court held the plaintiff's act of purchasing con-
stituted a valid acceptance consumating a valid unilateral contract. A
dissenting judge thought it should be interpreted as an advertisement
rather than an offer for sale. Notice here that all elements for convic-
tion under the 'Georgia statute are present. First, the offer for sale; sec-
ond, a presenting to the public, here in the manner of an advertisement;

40. People v. Budge Sewing Stores Inc., (Kings County 1955), NEW YORK TIMES,
July 21, 1955, p. 25, col. 6.

41. 5 N.Y.2d 461, 158 N.E.2d 699 (1959).
42. 85 So.2d 75 (1955).
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third, an intent not to sell upon the terms offered for sale. If the court
had ruled it was an advertisement, the conviction under the Georgia
statute would still be good but not the conviction under the original

case.
In Lelfkowitz v. Great Minn. Supply Store,43 the defendant pub-

lished a notice in the paper saying: "Got to go by Saturday! One Black
Lapin Stole, Beautiful, worth $139.50... $1.00 First come, first served."
The plaintiff was first in time and demanded the stole, offering the
SI.00. Defendant refused saying the offer extended to women only. The
court held it a valid offer and the defendant had to deliver the stole.
Under the above facts a conviction under the Georgia statute would
lie under the original case or if found to be an advertisement the in-
tent would be an intent not to sell at the price advertised.

The following Georgia code sections provide for the enforcement of
the false advertising statute:

Any person, firm, or corporation offering through advertising
merchandise, commnodities, or services for sale in violation of
section 106-502 (sic Ga. session laws states 106-501) may be en-
joined from such advertising by the superior court having
jurisdiction upon the suit of any person aggrieved thereby. 44

A violation of section 106-501 which prohibits advertising without
the intent to sell upon the terms stated in the advertisement is de-
clared a misdeneanor and such person, firm, or corporation convicted
of a violation of such section shall be punished as for a misdemeanor. 45

From these two sections anyone violating the false advertising statute
may be either civilly enjoined or criminally prosecuted for a mis-
demeanor.

In 69 YALE LAW JOURNAL 830, 839-84-14 an article entitled State Con-
trol of Bait Advertising carefully analyzed the problems and difficul-
ties of enforcement. The contents are summarized below.

The obvious remedy of damages is dismissed as being too difficult
of proof for special damages in the typical bait advertising case and
in the case of a flat statutory amount the enforcement would be too
rigid. The practical difficulties are the facts that the consumer might
not know his statutory rights, and the fact that the consumer must ex-

pend money to prosecute and would fail to do so unless the recoverable
amount was large. In suits by competitors or by companies protecting
their trade name, the most difficult problem is ascertaining damages.

In regard to general state prosecution, local law officials faced with
limited resources have largely ignored the misdemeanor of false ad-

43. 251 Minn. 188, 86 N.V.2d 689 (1957).
44. Ga. Laws 1958, pp. 411, 412, GA. Com- ANN. §106-502 (Stipp. 1958).
45. Ga. I.aws 1958, pp. 4 11, 412, GA. CODF ANN. §106-9908 (Supp. 1958).
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vertising and have primarily allocated their facilities to the prosecutions
of more serious crimes.

This article makes a strong plea for special state action:

Since neither public criminal prosecution nor various forms
of individual civil action 3will effectively control bait adver-
tising, the obvious remedy alternative is civil enforcement by
the state. A state agency, entrusted with the responsibility of
controlling bait selling could be given the power to issue a
cease and desist order, backed up by the contempt sanction,
upon the finding of a violation. In order that this cease and
desist order would have greater deterrent impact than other
possible injunctive remedies, the agency should be given the
authority to seek financial penalties, up to a stautory maxi-
mum. The agency's power should be used in proportion to
the offender's degree of culpability. For example, an insolated
instance of bait advertising might result only in a warning
and a request that the advertiser refund the customers money;
more serious violations would be enjoined and, if a history
of bait advertising appeared, the violator subjected to finan-
cial penalties. Although the availability of financial penal-
ties may render this scheme penal in nature the possibility
that it would be judicially vitiated by strict construction could
be avoided by detailed agency regulations, which would prob-
ably be given considerable weight by the courts. A precise
statutory definition of bait advertising would be rendered un-
necessary if an agency were made responsible for enforcement;
the agency could issue its own definitions, or in time would
develop sufficient expertise to distinguish legitimate prac-
tices, such as loss leader selling, from the subtle schemes which
the bait advertiser may devise.

Admitedly, a Bait Advertising Commission would probably
not be viable. But the prevention of bait advertising might
be assigned to an agency designed to combat deceptive ad-
vertising or consumer fraud in general, or to an existing
state body, such as the departments of agriculture or com-
merce. Even if no administrative structure is adopted exist-
ing criminal statutes would be made more effective if a des-
ignated arm of the state prosecution machinery were made
primarily responsible for enforcing such legislation.4 6

Other than strong endorsement of the exerpt above no specific rec-
omimendations are made since this comment is concerned mainly with
interpreting the presently existing state statute. However, this weapon
needs sharpening if it is to be effective against fraud practiced upon
the citizens of Georgia.

46. 69 YALE L.J. 830, 842 (1960).
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