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CREDITORS AND COPYRIGHTS

By THOMAS H. MICPETERS*

A basic assumption underlying the grant of copyright monopolies
is that a copyright is of value to creators of literary property. The
value, it is assumed, is such that it will induce authors to prepare
works for the public use and enjoyment. The copyright laws are
"intended definitely to grant valuable, enforceable rights to au-
thors ... to afford greater encouragement to the production of literary
works of lasting benefit to the world."' The reward to the owner is a
secondary consideration, however, and is merely a means for procur-
ing works for the public welfare. 2 One court expressed the assump-
tion in this language: 3

The economic philosophy behind the clause empowering
Congress to grant patents and copyrights is the conviction that
encouragement of individual effort by personal gain is the
best way to advance public welfare through the talents of au-
thors and inventors in 'Science and useful Arts.'

History has validated the basic assumption. The public domain swells
with creations and authors reap substantial profits. 4 In recent years,
the advent of new entertainment media has broadened further the
exploitative potential of copyrights.

Creation of literary property is the valuable act in this system from
the public welfare and policy standpoint, while commercial exploita-
tion is the valuable act from the copyright owner's standpoint. Acts of
creation benefit the public while acts of exploitation benefit copyright
owners. Recognizing that an opportunity to exploit their creations was
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1. Washingtonian Pub. Co. v. Pearson, 306 U.S. 30, 36, 59 S.Ct. 397, 400, 83
L.Ed. 470 (1939).

2. United States v. Paramount Pictures, 334 U.S. 131, 68 S.Ct. 915, 92 L.Ed.
1260 (1948).

3. 3Mazer v. Stein, 347 U.S. 201, 219, 74 S.Ct. 460, 471, 98 L.Ed. 630 (1954).
4. Revenues received by creators of copyrightable materials in the form of wages,

salaries, profits, interest, and royalties arsing from the assignment or con-
tractual utilization of copyrightable materials has been estimated at $2,842,-
000,000 for the year 1954. Blaisdell, Size of the Copyright Industries, Copy-
RIGHT LAW REVISION, STUDY No. 2 (May 1959), p. 32.
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necessary, Congress provided means by which copyrights could be in-
jected into the stream of commerce. Copyrights may be "assigned,
granted, or mortgaged by an instrument in writing signed by the pro-
prietor of the copyright or may be bequeathed by will." 5 A system for
recording the most common transactions was provided., The act
governs only statutory copyrights but, by providing that "nothing in
this title shall be construed to annual or limit the right of the author
or proprietor of an unpublished work, at common law or in equity,
to prevent the copying, publication or use of such unpublished work
without his consent, and to obtain damages therefor... the common
law rights of authors were preserved, including rights valuable in the
exploitative process. Statutory provision, intense commercial activity,
frequent litigation, and scholarly investigation have rather definitely
delineated the rights of parties in the usual transactions.8 The great
concern with the exploitative transactions is understandable because
this is the manner used by authors to add monetary value to their lit-
erary work. The usual exploitative transaction, being beneficial to
copyright owners, is a consensual arrangement entered into voluntarily.
The rights of creditors in copyrights are not so clearly delineated nor
so frequently explored.9 In the creditor situations the transactions are
usually involuntary and were not expressly provided for by the drafts-
ment of the Copyright Act.

For the very reasons copyrights are valatIble to their owners, they
are potentially valuable to his general creditors. The presence of con-
siderations not found in the voluntary transactions makes the vast

5. Act of July 30, 1947, ch. 391, §1, 61 Stat. 660, 17 U.S.C. §28 (1958).
6. "Every assignment of copyright shall be recorded in the copyright office

within three calendar months after its execution in the United States or
within six calendar months after its execution without the limits of the
United States, in default of which it shall be void as against any subsequent
purchaser without notice, whose assignment has been duly recorded." Act of
July 30, 1947, ch. 391, 61 Stat. 660, 17 U.S.C. §30 (1958) .

7. Act of July 30, 1947, ch. 391,61 Stat. 654, 17 U.S.C. §2 (1958).
8. See BALL, COPYRIGHIT AND LIRRARY PROI'RrY (19-1-1); A.MD'tR, COPYRIeloT IAXW

ANDo PRAC'tCE (1936); DEWVOLIF, AN OurtINE OF COPYRI.1uT LAW (1925);
Burton, Business Practices in the Copyright Field, 7 COPNyRICHT PtOIlt'i-MS
ANALYZED (1952), p. 87: Colton, Contracts in the Entertainment and LiterarV

Fields, 1953 COPYRItHTr 'Roitui.Ms AALYZI-n (1953), p. 139; Fulda, Copyright
Assignments and the Capital Gains Tax, 58 YALE L.J. 245 (1949) ; Berpstrom,
The Businessman Deals with Copyright, THIRD COPYRICHT LAW SYMuOSloM
(1940) , p. 249.

9. The only material the writer found dealing exclisively and directly with
creditors' rights in copyrights and patents was a slmrt note, Glenn, Creditors'
Rights Against Interests in Patents and Copyrights, 26 VA. L. REv. 1038 (1940).
Occasional references concerning creditor problems in this area are found,
but none give a basic analysis of the problems involved, usually limiting their
treatment to a single sentence or paragraph. E.G., Bergstrom, The Business-
man Deals with Copyright, THIRD COPYRICHT LAW SvMI'OSIU.I (1940), p. 249
at 260; BALL, COPYRyICT AND LIIERARY PROPI.RTY (1944), pp. 57, 60, 61, 497;
AMoUR, COPYRIGHT LAW AND PRAeTICE (1936) , pp. 39, 49.
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majority of statute and case law inapplicable to the creditor situations.
The absence of statutes concerning creditors and copyrights makes
the problem more difficult. What are the rights of creditors in copy-
rights? Are copyrights amenable to execution? Which executions?
What means are available for subjecting copyrights to debt liquidation?
Do the same rules apply to both voluntary and involuntary trans-
actions? Why or why not? Do the same rules apply to both com-
mon law and statutory copyrights? Why or why not? What effect does
the Bankruptcy Act have on cerditors' rights in copyrights? What
rights do creditors have in the materials embodying copyrights? The
present volume of copyright literature has not produced a basic analy-
sis for use in reaching decisions with respect to the questions raised.

I. NATURE AND INCIDENTS OF COPYRIGHTS

An intelligent discussion of copyrights requires that lines of demar-
cation be drax'n between the two species of copyrights, common law
and statutory, with respect to their purposes, functions, and incidents.
A brief discussion of these items will make more understandable the
conflicts of principles and their resolutions when the more immediate
concern of this paper, creditors' rights in copyrights, is explored.

Common law copyright has as its immediate goal the protection of
literary property from the moment of creation to the moment of dedi-
cation to the public.10 Its existence begins when the mental creation
takes concrete form, although it is not a finished product ready for
public presentation as a work of art." Once in existence it continues
in perpetuity until it is dedicated to the public by an act of general
publication -22 Upon general publication the period of protection ends

10. The cases and texts frequently define the protective periods of common law
copyrights and statutory copyrights as rights before and after "publication
respectively. "At common law the author's exclusive right to the first general
publication is called 'common law copyright,' or 'copyright before publica-
tion;' while the right to multiply copies which is secured by the statute-if
necessary to make a distinction-is called 'copyright after publication.' " BALL,
COPYRIGHT AND LITERARY PROIERTY (1944), pp. 

4 7 1
-
4 7 2

.

11. Copyright law does not protect mere ideas or thoughts biut only the par-
tictilar way in which they are pot together. Moore v. Ford Motor, 28 F.2d
529 (S.D.N.Y. 1928) ; White-Smsith Music Co. v. Apollo Co., 209 U.S. 1, 28
S.Ct. 319,52 L.Ed 655 (1908).

12. Palmer v. DcWitt, 47 N.Y. 532, 7 Am. Rep. 480 (1872) ; R.C.A. Manufactur-
ing Co. v. Whiteman, 114 F.2d 86 (2d Cir. 1940); State v. State Journal Co.,
77 Neb. 752, 110 NA.. 763, 9 L.R.A. (NS) 179 (1906); Ferris v. Frohman,
223 U.S. 424, 32 S.Ct. 263, 56 L.Ed. 492 (1912). "By refraining from exercising
his priority of first publication, be may retain in himself a perpetual pro-
perty in his manuscript ....... BALL, COPYRIGHT AND LItERARY PROPERTY
(1944) , p. 473.
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and the copyright is extinguished and gone forever. 1'3 The mental cre-
ation becomes the property of the general public and anyone may
thereafter use it without incurring legal liability.14

The nature of the protective period has led courts to define com-
mon law copyright as the exclusive right of first publication in per-
petuity in an unpublished work.' 5 The right of first publication is, in
reality, but an incident of the common law copyright and does not
sufficiently delineate the nature of it to warrant its use as a definition.
Consistent with principles set out above other important incidents in-
clude, aside from the right of exclusive first publication, the rights to
prevent unauthorized use or publicatiain, 1 make limited publications, 17

secure statutory copyright,1s and transfer any of these enumerated
rights.' 9 The single most important incident of a common law copy-
right and the thing to remember when dealing with them, is that gen-
eral publication is a divesting event, fatal to its existence.

Statutory copyright has as its immediate goal the protection of liter-
ary property, not from the moment of creation but, only after com-
pliance with statutory prerequisites.2 0 General publication, which di-
vests the common law copys-ight, secures the statutory protection.2' Pub-
lication must be in conformity with statutory requirements, however, or

13. Palmer v. DeWitt, 47 N.Y. 532, 7 Am. Rep. 480 (1872); Tribune Co. v. As-
sociated Press, 116 Fed. 126 (C.C.N.D. 111. 1900); Parton v. Prang, 18 Fed.
Cas. 1273 (No. 10,784) (C.C.D. Mass. 1872); Wercknieistcr v. American Li-
Lithographic Co., 134 Fed. 321 (2d Cir. 1904); Caliga v. Inter Ocean News-
paper, 215 U.S. 182, 30 S.Ct. 38, 54 L.Ed. 150 (1909); Cheney Bros. v. Doris
Silk Corp., 35 F.2d 279 (2d Cir. 1929) ; Holmes v. Hurst, 174 U.S. 82, 19 S.Ct.
606, 43 L.Ed. 904 (1899) ; International News Service v. Associated Press, 248
U.S. 215, 39 S.Ct. 68, 63 LEd. 211 (1918).

14. Ibid.
15. Aronson v. Baker, 43 N.J.Eq. 365, 12 Atl. 177 (1880) ; Palmer v. DeWitt, 47

N.Y. 532, 7 Am. Rep. 480 (1872) ; Prince Albert v. Strange, 2 DeG. & S. 652,
1 Macn. & G., 68 L.R.A. 1 (1848).

16. The "Mark Twain" Case, 14 Fed. 728 (C.C.N.D. Ill. 1883).
17. Crowe v. Aiken, 6 Fed. Cas. 904 (No. 3,441) (C.C.N.D. Il. (1870); Bobbs-

Merrill Co. v. Straus, 147 Fed. 15 (2d Cir. 1906); Werckmcister v. American
Lithographic Co., 134 Fed. 321 (2d Cir. 1904); Parton v. Prang, 18 Fed. Cas.
1273 (No. 10,784) (C.C.D. Mass. 1872).

18. Harms v. Stern, 229 Fed. 42 (2d Cir. 1916); Gerlach-Barklow v. Morris &
Bendeen, 23 F.2d 158 (2d Cir. 1927).

19. Crowe v. Aiken, 6 Fed. Cas. 904 (No. 3,441) (C.C.N.D. Ill. 1870); Keen v.
Kimball, 16 Gray (Mass.) 545, 77 Am. Dec. 426 (1870) ; Palmer v. DeWitt,
47 N.Y. 532, 7 Am. Rep. 480 (1872).

20. State v. State Journal Co., 75 Neb. 275, 106 N.W. 434 (1906) ; West Pub. Co.
v. Lawyer's Co-op Pub. Co., 64 Fed. 360, 25 L.R.A. 441 (N.D.N.Y. 1894).

21. General publication is a condition precedent for securing statutory protec-
tion. "Any person entitled thereto by this title may secure copyright for his
work by publication thereof with notice of copyright required by this
title .... " Act of July 30, 1947, ch. 391, 61 Stat. 656, 17 U.S.C. §10 (1958).
However, publication alone will not perfect title. No action for infringe-
nment may be maintained until the provsions for depositing of copies and
registration have been complied with. Act of July 30, 1947, ch. 391, 61 Stat.
656, 17 U.S.C. §13 (1958).
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the literary property may pass into the public domain and thereafter
will not be protected by either form of copyright. 22 Since the act of gen-
eral publication both divests one copyright and secures another, it is
obvious that (he two species of copyright can never exist concurrently
in the same property. 2- The two copyrights work together to provide
authors with protection from the moment of creation through the
period of commercial exploitation. 24 "Protection" is the principal goal
of each and comprises one of the few similarities between them.

An incident common to both copyrights is that they are incorporeal,
intangible rights which exist apart and separate from any material pro-
tected by them. 2"  The recognition of this incident influences creditors'
rights tremendously. The Copyright Act, which is declaratory of the
common law on this point, states: 26

The copyright is distinct from the property in the material
object copyrighted, and the sale or conveyance, by gift or
otherwise, of the material object shall not of itself constitute
a transfer of the copyright nor shall the assignment of the
copyright constitute a transfer of the title to the material ob-
ject; but nothing in this title shall be deemed to forbid, pre-
vent, or restrict the transfer of any copy of a copyrighted work
the possession of which has been lawfully obtaind.

Elaboration upon this elementary incident of copyrights shows that
authors possess'two rights in mental creations that are embodied in
some material, such as a manuscript: (1) the incorporeal, intangible
right of copyright with all its incidents, and (2) the personal pro-
perty in the substance or material embodying the copyright, with all
the incidents of personal property.27 Generally, courts recognize this

22. American Code Co. v. Bensinger, 282 Fed. 829 (2d Cir. 1922) ; Ferris v. Froh-
man, 223 U.S. 424, 32 S.Ct. 263, 56 L.Ed. 492 (1912); Carte v. Duff, 25 Fed.
183 (C.C.S.D.N.Y. 1885); Caliga v. Inter Ocean Newspaper, 215 U.S. 182, 30
S.Ct. 38, 54 L.Ed. 150 (1909).

23. Loew's Inc. v. Superior Court of Los Angeles County, 18 Cal.2d 419, 115 P.2d
983 (1941); Leven v. Schulman, 178 Misc. 763, 36 N.Y.S.2d 547 (Slip. Ct.
1944); hobbs-Merrill Co. v. Straus, 147 Fed. 15, 77 C.C.A. 607, 15 L.R.A.
(NS) 766 (2d Cir. 1906).

24. The statutory term of copyright protection is 28 years with provisions for a
rencwal termi of like duration in ceitain cases. Normally, this would protect
the propeity for the length of the exploitative period. Act of July 30, 1947,
ch. 391, 61 Stat. 659, 17 U.S.C. §24 (1958).

25. Vrckineister v. American Lithographic Co., 134 Fed. 321 (2d Cir. 1904)
Reeves v. Corning, 51 Fed. 774 (C.C.D.Ind. 1892) ; "As a species of property
copyright is an incorporeal right which is separate and distinct from the
tangible property out of which it arises." BALL, COI'YRIGHT AND LrIrERARY PRO-
IERTY (19tH) , p. 45.

26. Act of July 30, 19,17, ch. 391, §1, 61 Stat. 652,17 U.S.C. §27 (1958).
27. "Personal property is transferable by sale and delivery, and there is no distinc-

tion in that respect, independent of statute, between literary property and
property of any other description." Parton v. Prang, 18 Fed. Cas. 1273, 1277
(No. 10,784) (C.C.D. Mass. 1872).
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peculiar separation of rights. In creditor actions, however, the courts
have sometimes disregarded this important and fundamental incident,
resulting in the removal of certain property beyond the reach of
creditors. Where the ownership or possession of these two separate pro-
perty rights becomes vested in two separate persons, each seeking to
serve his own interest, conflicts in principles become evident and their
resolutions important. Whether the resolutions accord equal justice to
creditors and copyright owners in this situation is the primary object
of inquiry of this paper.

II. LIABILITY FOR DEBTS

Generally, property which is freely alienable and not specifically ex-
empted from process is amenable to forced sale. 28 The proceeds are
applied toward liquidation of the debtor's liabilities. Various legal
processes are available to subject property to sale, each state having
power to prescribe its own means. 29 It is within their power to specify
the classes of property which shall be exempted from its processes. 30

The distribution of power between governments to declare exemp-
tions poses no problems in copyright law because, to date, neither
federal not state governments have specifically exempted copyrights
from the normal processes utilized in debt liquidation procedures. Sim-
ilarly, materials protected by copyright are not specifically exempted.
It is possible, however, that both copyrights and the materials pro-
tected thereby be declared as exempt property tinder some particular
section of an exemption statute because of their status in business or
particular use by their owners.31 In that event, the exemption would
stem from considerations wholly apart from principles of copyright

28. Generally stated, property or a right in or to property which is trans-
ferable and salable, is seizable. Regardless of whether the property
is real or personal, tangible or intangible, it is subject to execution
whenever it may be voluntarily assigned or transferred, or sold by
the owners thereof at voluntary sale. Obviously what is salable may
require an examination not only of statutory provisions but also of
interpretative cases of the several states. Always excepted from ex-
ecution is property subject to a claim for exemptions." NADLER,

CREDITOR AND DEBTOR RELA'IIONS (1956) , p. 42.
29. See generally, NADLER, CREDITOR AND DEBTOR RELATIONS (1956).
30. The Bankruptcy Act expressly provides for the recognition of state declared

exemptions:
This act shall not affect the allowance to bankrupts of the 'exemp-
tions which are prescribed by the laws of the United States or by the
State laws in force at titne of the filing of the petition .... "

Act of July 1, 1898, ch. 541, §6. 30 Stat. 548, 11 U.S.C. §24 (1958) as amended
by Act of June 22, 1938, ch. 575, §l, 52 Stat. 847, II U.S.C. §24 (1958).

31. In re Rash, 81 F.Supp. 389 (Wash., 1948) (tools of trade were exempted pro-
perty) ; Hackler %v. H. Kohnstamm & Co. of Tex., 227 SAV.2d 347 (Tex.Civ.App.
1950) (professional books and instruments were exempted property).

[Vol. 12
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law and the creditors' rights would be easily ascertainable by refer-
ence to the particular statute in question. The federal act seems to
negative any idea that materials embodying copyrights are federally
exempted properties since it provides that "nothing in this title shall
be deemed to forbid, prevent, or restrict the transfer of any copy of
a copyrighted work the possession of which has been lawfully ob-
tained."3

2

According to the general rule, copyrights and the materials pro-
tected by them should be available as creditor property. Both species
are freely alienable and neither is specifically exempted property.33

Any limitations on their availablity as creditor property, therefore,
stem not from exemption statutes but from their inherent nature and
peculiar incidents. Common law copyrights, being more peculiar from
the standpoint of creditors' rights, are discussed first. This is followed
by an examination of creditors' rights in statutory copyrights. In the
separate discussion of bankruptcy the two species of copyrights are
considered together.

A. COM-MON LAW COPYRIGHTS

I. COPYRIGHT

Except for considerations akin to the right of privacy, there is noth-
ing inherent in the nature of common law copyrights that prevents
their seizure for just obligations. The right is incorporeal and intan-
gible, but that presents only practical problems of discovering the as-
set and ascertaining the procedural remedy.3 4 Nevertheless, it is the
uncontroverted opinion of the courts and legal writers that the com-
mon law copyright is the exclusive right of its owner and can not be
taken from him without his consent. 5 This opinion prevails even
thou.gh there is no statutory exemption and no direct case authority to
support it."'; Indeed, the writer has been unable to find a single in-
stance in which a creditor has attempted to appropriate a common
law copyright either by proceeding directly against the incorporeal

32. Act of Jly 30, 1947, ch. 391, §1, 61 Stat. 652, 17 U.S.C. §27 (1958).
33. See note 31, SUPI.
34. The problem of choosing the proper process is discussed under a separate

heading.
35. T'he coiits express the rule in different language. They speak of an author's

having iie exclusive right to make a first publication of his work and the
right to prevent another from making publication. It is often stated that an
author msv choose to keep his work unpublished and that no one can make
him pub!ish. See cases cited in notes 12, 13, supra.

36. There is no reported case in which a creditor has attempted to appropriate
an author's right to make first puhlication of his work. Yet, the authorities
are legion that no man can force another to publish that which lie choose
not to make public. See cases cited notes 12, 13, supra.
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right itself or by invoking the in personam powers of the courts. On
the other hand, creditors have made numerous attempts to obtain
this intangible right by appropriating the material protected by it,
usually an unpublished manuscript or letter.3 7 The unpublished man-
uscript and letter cases constitute the authority upon which the pre-
vailing rule rests and, therefore, must be examined in order to de-
termine whether there is anything inherent in the nature of a com-
mon law copyright that precludes its seizure as creditor property in
all cases.

Where creditors have claimed ownership of the common law copy-
right by virtue of physical possession of the author's unpublished man-
uscript, letter, or other material, the courts have uniformly held that
ownership of the physical property does not carry as an incident to it
the right to first publication, i.e., the copyright.3s These case illustrate
applications of the elementary principle that a copyright is separate
and distinct from the material protected by it.39 The soundness of these
holdings is unquestionable but, upon what grounds can creditors
be denied the right to proceed directly against the copyright itself?

The withholding of common law copyrights from creditors is based
upon the recognition of a right of privacy in mental creations. 40 The
right is not expressly recognized in these cases and its existence is oc-
casionally expressly denied. 41 That items of obvious non-literary worth

37. Dart v. Woodhouse, 40 Mich. 399, 29 Am. Rep. 544 (1879); Banker v. Cald-
well, 3 Minn. R. 94 (1878); Stephens v. Cady, 14 Howard 565, 55 U.S. 528
(1852) : Stevens v. Gladding, 17 Howard 447. 58 U.S. 443. (1854).

38. Dart v. Woodhouse, 40 Mich. 399, 29 Am. Rep. 544 (1879) .
39. See note 25, supra.
40. The courts express the right in terms of the right to prevent publication

against the author's wishes. Of this right to prevent publication it has been
said:

"What is the nature, the basis, of this right to prevent the publica-
tion of works or art? It is stated to be the enforcement of a right
of property; and no difficulty arises in accepting this view, so long
as we have to deal with the reproduction of literary and artistic
compositions. They certainly possess many of the attributes of ordi-
nary property: they are transferable; they have a value; and publi-
cation or reproduction is a use by which that value is realized. But
where the value of the production is found not in the right to
take the profits arising from publication, but in the peace of mind
or the relief afforded by the ability to prevent any publication at
all, it is difficult to regard the right as one of property, in the
common acceptation of that terln."

Warren & Brandeis, The Right to Privacy, 4 HARV. L. REV. 193, 200-201
(1890).

41. "Though no court has expressly relied on the right of privacy in pre-
venting the receiver of a letter from publishing it against the au-
thor's wish, and though some courts in so holding expressly reject
the idea as support for their decision, it is apparently the under-
lying motive in many decisions. The justification usually advanced,
however, as the basis of the writer's right to prevent publication is
that one has a possessory interest in the rewards of one's own labor,

[Vol. 12
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are protected under the guise of copyright principles in cogent evi.
dence of the right's existence. 42 Copyright assures authors that they
will derive profits from their labors. The inclusion of items within
its protection that were never intended to realize profits and which
are not literary property in the ordinary sense can only lead to the
conclusion that a right of privacy exists in mental creations. 43 The
right is recognizable in many of the unpublished manuscript cases,
appearing in such language as is found in the venerable case of Miller
v. Taylor:44

It is certain that every man has a right to keep his own senti-
ments if he pleases, he certainly has a right to judge whether
he will make them public or commit them only to the sight
of his friends. In that state the manuscript is, in every sense,
his peculiar property, and no man can take it from him, or
make any use of it which he has not authorized, without be-
ing guilty of a violation of his property; and as every author
or proprietor of a manuscript has a right to determine whe-
ther he will publish it or not, he has a right to the first pub-
lication, and whoever deprives him of that priority is guilty
of a manifest wrong, and the courts have a right to stop it.

Commenting on this language a later court stated that, "this prin-
ciple, thus early enunciated, has controlled in every case in which the
property right of authors, or their manuscripts before publication, has
been determined." 45 The language of these two cases, and innumer-
able others, emobodies the idea that one should not be forced to pub-
licize mental creations by which others will judge him or for which

the theory being that if the receiver of a letter is allowed to pub-
lish it at will, he can reap any benefits to be derived from such
publication, thereby depriving the actual author of the letter of any
chance to profit, since a subsequent publication would ordinarily be
worthless."

Note, Property Right in Letters, 46 YALE L.J. 493, 500-501 (1937).

42. "That this protection cannot rest upon the right to literary or artistic pro-
perty in an) exact sense, appears the more clearly when the subject-matter
for which protection is invoked is not even in the form of intellectual pro-
perty, but has the attributes of ordinary tangible property." Warren & Bran-
deis, The Right to Privacy, 4 HARV. L. REV. 193, 202-203 (1890).

43. "But where the value of the production is found not in the right to take
the profits arising from publication, but in the peace of mind or the relief
afforded by the ability to prevent any publication at all, it is difficult to
regard the right as one of property in the ommon acceptation of that term."
Warren & Brandeis, The Right to Privacy, 4 HARV. L. REV. 193, 200-201
(1890).

44. 4 Burr. 2303, 2379, 98 Eng. Rep. 201, 242 (1769).
45. Palmer v. DeWitt, 47 N.Y. 532, 7 Am. Rep. 480, 482 (1872).
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he will be held responsible. 46 The point is well illustrated by lan-
guage from the leading case of Bartlett v. Crittenden.47

A man may write without any intention to publish. He may
treat of principles and characters without restraint-with a
view to his mental improvement, or from some other motive,
without incurring any responsibility so long as the manu-
scripts remain unpublished. It is therefore, essential, in all
proceedings for a libel, to prove publication. And there is
no law which can compel an author to publish. No one can
determine this essential matter of publication but the au-
thor. . . . But the author who publishes his work, dedicates
it to the public. He voluntary incurs all the responsibility of
a publisher ...

The courts' willingness to protect mental creations is best illustrated by
cases concerning letters.4s

The sender of a letter retains the common law copyright while the
receiver obtains title to the material upon which the letter is written. 49

Although the receiver owns the paper and the ink he may not pub-
lish their contents. 50 In so holding, the courts have only applied an
elementary principle of copyright law, that the copyright and the ma-
terial protected by it are separate property interests, each being cap-
able of transfer independently of the other. 1 The obvious purpose of
applying the principle in the letter cases is to prevent the receiver
from making matters public that were not intended for publication,
for one reason or another.5 2 It is the sender who would suffer the
social consequences arising from the publication, if the principle were
not applied, and therefore, he should direct the publication or non-
publication of its contents. The effect of applying copyright law to
manuscripts, letters, and other unpublished materials is to recognize
a right of privacy in mental creations. Acknowledging the existence
of such a right, the important consideration from the creditor's view-

46. "Each man is responsible for his own acts and omissions only. If he con-
dones what he reprobates, with a weapon at hand equal to his defense, he
is responsible for the results." Warren & Brandeis, The Right to Privacy, 4
HARV. L. REV. 193, 220 (1890).

47. 2 Fed Cas. 967,968 (No. 1,076) (C.C.D. Ohio 1849).
48. Baker v. Libbie, 210 Mass. 599, 97 N.E. 109 (1912) ; Eyre v. Higbee, 34 Barb.

502 (Sup. Ct. N.Y. 1861) ; In re Ryans' Estate, 115 Misc. Rep. 472, 188 N.Y.S.
387 (Surr. Ct. 1921); Pope v. Curl, 2 Ark. 341, 26 Eng. Rep. 608 (1741);
Gee v. Pritcherd, 2 Swanston, 403, 36 Eng. Rep. 670 (1818).

49. Ibid.
50. Ibid.
51. See note 25, supra.
52. The letter cases speak of betraying trust and confidence, intervention in

family affairs, revealing secrets of governments, etc. See cases cited in note
48, supra.

[Vol. 12



COMMENTS

point is whether this right should be so absolute as to preclude the
seizure of conmon law copyrights in every case.

The obvious purposes of the right of privacy should limit the ex-
tent of its protection. The right should be limited and should not
preclude the forced transfer of the common law copyright in every
case. The forced transfer of the copyright with the ensuing publica-
tion does not involve breach of trust or personal confidence in com-
mercial situations. The courts should distinguish between items private
and items commercial. Items injected voluntarily into the stream of
commerce, though not yet published, should not be granted protec-
tion by a rule whose basis is the right of privacy. In these instances
the author has expressed his intention to make the material public
and no right of privacy can be violated. Whose privacy is violated by
seizing the right of first publication in an unpublished manuscript of
a book which has been written for the purpose of commercial ex-
ploitation? The considerations in penonal matters and commercial
matters are manifestly different and should not be adjusted or re-
solved by the same rule. An item intended for commerce should not
be beyond the reach of creditors merely because it is a copyright. A
recognition of this distinction would continue the protection afforded
letters, but commercial manuscripts and the right to publish them
would become generally available to creditors. The prevailing rule
does not accord equal justice to creditors and affords an unwarranted
protective shield to writers and exploiters of commercial materials.

2. MATERIALS PROTECTED BY COPYRIGHT

Creditors are uniformly denied the right to seize and sale unpub-
lished materials protected by copyright.53 The courts reason that "a
contrary rule would permit a forced sale, which would be inconsistent
with the owner's right to prevent a publication of his work."5 4 The
prevailing rule is, therefore, the courts' resolution of a conflict in prin-
ciple between the incidents of copyright ownership and the incidents
of personal property ownership. 55 The resolution, however, rests upon

53. Dart v. Woodhouse, 40 Mich. 399, 29 Am. Rep. 544 (1879).
54. BALL, COPYRIGHT AND LITERARY PROPERTY (1944), p. 61; Bartlett v. Critten-

den, 2 Fed. Cas. 967 (No. 1,076) (C.C.D. Ohio 1849); Dart v. Woodhouse,
40 Mich. 399, 29 Am. Rep. 544 (1879).

55. The conflict is between the copyright owner's right to make the first pub-
lication and the personalty owner's right to use the seized property for any
purpose he desires, including publication. Sanctioning a use of the seized
manuscript resulting in a publication would -divest the copyright owner's
right to make the first publication, since both parties would have the legal
right to make publications. The question, therefore, is whose rights will be
limited, the copyright owner's or the personalty owner's? The prevailing rule
solves the conflict by denying creditors the right to ever gain ownership
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the assumption that every sale results in a publication, thereby destroy-
ing the copyright owner's right of first publication. That assumption
was made in the leading case of Dart v. Woodhouse, as illustrated by
this language from the case:56

It would be very absurd to hold that books conll be seized
and sold on execution which after sale the purchaser could
not use.

Apparently, the court thought the book involved could have no worth
except that obtainable from its publication.*'T If the basic assum)tion
of these cases is correct the decisions are correct, because the right
to first publication is a right which cannot be taken from its owner
either directly or indirectly.5 s The important question from the cred-
itor's viewpoint is whether the seizure and sale of unpublished ma-
terials constitutes publication in every case.

Where the only possible use to which a manuscript can be put is
publication and sale, the courts' reasoning is justified. Where use can
be made of the unpublished material, consistent with the right to
first publication in the author, the assumption is ungrounded. An ex-
ample of such a use which does not conflict with the right of first
publication is found in the case of Feldman v. Chamberlain.5 9 The
.!court refused to grant the right to publish a Mark Twain manuscript
to its holder, but did allow him to keep it and make whatever use of
it he could, without infringing the copyright owner's right to first
publication. In Baker v. Libbie,60 the executor of Mary Baker Eddy's
estate sought to enjoin a publication for advertising purposes and a
sale of autograph letters written by her to a cousin. The letters con-
cerned personal and domestic matters. The court enjoined publica-
tion, but declined to enjoin the sale by the manuscript auctioneer:,"

The rule applicable to the facts of this case, as we conceive
it to be, is that in the absence of some special limitation ins-
posed either by the subject matter of the letter or the circum-
stances under which it was sent, the right in the receiver of

of the personalty, i.e., the manuscript, reasoning that creditors could not use
it even if obtained. Thus, the right to make the first publication and, by
implication, to prevent another from doing so, is declared absolute.

56. 40 Mich. 399, 401, 29 Am. Rep. 544 (1879).
57. The manuscript involved contained land abstracts and indeed would have

been extremely valuable to some purchaser, even without a general publica-
tion because of their possible use in commercial transactions.

58. See note 40, supra.
59. 300 N.Y. 135, 89 N.E.2d'863 (1949).
60. 210 Mass. 599, 97 N.E. 109 (1912).
61. 210 Mass. 599, 97 N.E. 109, 112 (1912).
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an ordinary letter is one of unqualified title in the material
on which it is written. He can deal with it as absolute owner
subject only to the proprietary right retained by the author
for himself and his representatives to the publication or non-
publication of ideas in its particular verbal expression.

The court expressly recognized the copyright holder's right "to make
or to restrain a publication, but not to prevent a transfer." 62 It appears
from these two cases that the courts are willing to recognize that all
uses are not publications that divest the copyright holder of his right
to first publication or his right to prevent publication. Creditors ap-
pear to have the right to seize and make whatever use can be made
of the materials protected by copyright, short of publication. To the
extent that the rule of Dart v. Woodhouse prevents such results, it
should be disregarded in favor of this more logical approach. Only
material that is capable of no use without publication should be be-
yond the reach of creditors.

B. STATUTORY COPYRIGHTS

1. COPYRIGHT

There is nothing inherent in the nature of a statutory copyright
that prevents its being taken from its owner without his consent. The
implied right of privacy that looms so large in the common law cases
is of no importance here because the author, as a condition precedent
to obtaining the statutory copyright, has voluntarily made his work
public. The stigma of being held responsible for the ideas transmitted
by a publication not voluntarily made is not involved in these cases.
Hence, statutory copyrights, being freely alienable and not specifically
exempted from process, conform to the general rule and are available
as creditor property. 63

It was once felt that copyrights were personal privileges in the
nature of a franchise and could not be taken by creditors without their
owner's consent, but this is no longer true. Language from Cooper v.
Gunn serves to illustrate the now repudiated rule: 64

The creditors of an author can not compel him to write or
to publish a book for which he has obtained a copyright, or
to give up the manuscript, nor can they compel him to sell
his right of printing and publishing or of selling his books.
And possibly they cannot against his will, seize and sell the

62. Ibid.
63. See note 28, supra.
64. 4 B. Monroe 594, 43 Ky. 594, 596 (1844).
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books themselves, the exclusive right of vending which is ,in
terms, vested in him by the act of Congress.

But, even under this old rule the protection did "not extend and
was not intended to extend to the proceeds of the sale of the copy-
right, whether existing in his own hands, in the shape of visible pro-
perty or choses in action, or held by another for his use." 65 Cooper v.
Gunn was expressly repudiated by the United States Supreme Court
in the leading case of Ager v. Murray:66

And the assumption in Cooper v. Gunn, that an author could
not be deprived, against his will, and in favor of his creditors,
of any of the rights secured to him by the copyright acts, was
merely obiter dictum, unsupported by reasoning or authority.

Today, statutory copyrights conform to the general rule as to their
availability and only problems of practicality and procedure keep
them from being more widely utilized by creditors.

2. MATERIALS PROTECTED BY COPYRIGHT

Materials protected by statutory copyrights are liable for their
owner's debts and may be taken from him without his consent for
their satisfaction, contrary to the rule of the unpublished material
cases. 6T But, as in the common law cases, there is a conflict between
the incidents of copyright ownership and the incidents of personal
property ownership. Allowing the personalty owner to use it as he
does other personalty, i.e., for the use that it was intended or has
been used in the past, sometimes violates the exclusive rights of the
copyright owner to print, publish, and vend the subject matter of his
copyright. 8 The solution reached in the common law cases was that
the materials could not be subjected to seizure. In the statutory cases,
however, the courts take a more sensible approach and allow the ma-
terials to be sold on execution and to be put to whatever uses they
are capable, with the limitation that they can not be put to any use

65. Ibid.
66. 105 U.S. 126, 131, 26 L.Ed. 942 (1881).
67. Perhaps, the difference can be explained by the importance of publication

in the common law cases. Publication would destroy the common law copy-
right if the owner of a manuscript had the legal right to make it public,
where one party possessed the copyright and another the manuscript. The
right to make first publication existing in the copyright owner would be
destroyed by a publication made by the manuscript owner. When dealing
with statutory copyrights no such results are possible.

68. Act of July 30, 1947, ch. 391, 61 Stat. 652, 17 U.S.C. §1 (1958).
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that infringes the rights of the copyright holder.69 In these cases the
courts correctly recognize that materials have uses apart from publica-
tion. In Stevens v. Gladding,7o the purchaser of an engraving plate used
for printing the debtor's copyrighted map claimed the right to use
the plate for printing maps. The court enjoined the printing and sell-
ing of maps printed with the plate because this use of the plate con-
flicted with the rights of the copyright owner. The court recognized,
however, that the purchaser "may keep it till the limited time, during
which the exclusive right exists shall have expired ,and then use it to
print maps" 71 and that he might "sell it to another who has the right
to print and publish . 7.. ,,72 In determining the use to be made of the
material the "purchaser must, therefore, act on his own peril .... ,73

Property is removed beyond the reach of the creditors only to the ex-
tent necessary to preserve the rights of the copyright owner. The sen-
sible rule applied in these cases should be followed in the common law
cases.

C. BANKRUPTCY

The Bankruptcy Act deals expressly with copyrights and applica-
tions therefor, but does not distinguish between common law and statu-
tory varieties. The act provides:7 4

The trustee of the estate of a bankrupt . . . shall . . . be
vested by operation of law with the title of the bankrupt...
except insofar as it is to property which is held to be exempt,
to . . . interests in ... copyrights . . . and in applications
therefor ...

Since copyrights are not exempt property under the laws of any juris-
diction, whether the distinctions drawn between common law and
statutory types in the non-bankruptcy situations are adhered to in
bankruptcy proceedings determines what property passes to the
trustee.

1. COMMON LAW COPYRIGHTS

Common law copyrights do not pass to the trustee in bankruptcy,
although the language of the act seems to demand a contrary result.

69. Stevens v. Cladding, 17 Howard 447, 58 U.S. 443 (1854); Stephens v. Cady,
14 Howard 565, 55 U.S. 528 (1852).

70. 17 Howard 447, 58 U.S. 443 (1854).
71. Ibid., 452-453.
72. Ibid., 453.
73. Sawin v. Guild, 21 Fed. Cas. 554, 555 (No. 12,391) (C.C.D. Mass. 1813).
74. Act of June 22, 1938, ch. 575, §1, 52 Stat. 879, 11 U.S.C. §ll0a (1958).
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The trustee takes title to the bankrupt's "interests in . . . copyrights
and . . . in applications therefor . . . "75 and to all of the bankrupt's
property "which prior to the filing of the petition he could by any
means have transferred.... .. 7 It is self evident that common law
copyrights are "interests in copyrights." Transferability is an ac-
knowledged incident of their ownership. 77 The common law copy-
right comes squarely within these provisions, but is prevented from
passing to the trustee by the existence of a superior right, a right of
privacy in unpublished mental creations. That no trustee has claimed
title to a bankrupt's right of first publication in an unpublished man-
uscript is cogent evidence that the inviolable right of privacy in men-
tal creations, recognized in the non-bankruptcy situations, is recog-
nized in bankruptcy proceedings. The prevailing rule of the non-
bankruptcy situations seems to be accepted as applying to bank-
ruptcy proceedings.

The protection afforded by the right of privacy should be limited
to matters personal in their nature and should not be extended to
commercial matters. Property should be removed beyond the reach
of creditors only to the extent necessary to preserve an author's right
of privacy. When the author enters his literary work into the stream
of commerce protection under this right should cease. In short, the
protection afforded by the right should be limited by the purpose for
which the right exists. The broad construction given to the concepts
of property and estates in bankruptcy proceedings and the injustice of
the prevailing rule provide the courts with a basis for recognizing the
proposed distinction between items personal and items commercial.

Materials protected by common law copyright do not pass to the
trustee in bankruptcy although they are not specifically exempted pro-
perty under any state statute. The same rule prevails in non-bank-
ruptcy situations. 78 The rule rests upon the assumption that possible
uses of the unpublished materials, after sold at sale, would constitute
general publications, infringing the copyright owner's right of first
publication. To the extent that unpublished materials are capable
of use without general publications, therefore, the prevailing rule is
based upon a faulty asumption and should be abandoned. The exact
question has not yet come before the bankruptcy courts, but the pre-
vailing rule is supported by decisions involving similar considerations. 79

75. Act of May 27, 1926, ch. 406, §16, 44 Stat. 667, 11 U.S.C. §l10a(2) (1958).
76. Act of June 22, 1938, ch. 575, §1, 52 Stat. 879, 11 U.S.C. §lOa(5) (1958).
77. See note 19, supra.
78. See note 53, supra.
79. Letters pass to the personal representative of the receiver but are not such

assets as may be sold in the course of administration for the payment of
the estate's debts. Eyre v. Higbee, 35 Barb. 502 (Sup. Ct. N.Y. 1861); In re
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2. STATUTORY COPYRIGHTS

Contrary to the common law variety, statutory copyrights pass to the
trustee in bankruptcy. 80 The act declares that result in unmistakeable
terms. Furthermore, the right of privacy does not prevent their passing
since the author has surrenderd the right by voluntarily making a gen-
eral publication, the latter act being a condition precedent to obtaining
statutory protection.sl Applications, as well as copyrights, pass to the
trustee as part of the bankrupt's estate.8 2 The official forms provide
space for listing interests in copyrights in schedule B2 (k), but make no
provisions for scheduling applications. The trustee's failure to notify
the bankrupt within thirty (30) days of his election to prosecute the ap-
plication to allowance or rejection results in his abandoning the appli-

cation as trustee property.83 At the expiration of this time period the
bankrupt may petition the court for a reassignment of the application.8 4

The availability of applications as creditor property in non-bankruptcy
situations in doubtful.8

Copyrights pass to the trustee even though the proprietor is an as-
signee and not the actual author or composer. 86 Where the assignee
has agreed to pay royalties in exchange for the assignment, however, an
equitable servitude is imposed upon the copyright to continue paying
royalties and making reasonable efforts to market the copyrighted ma-
terials.8 7 Purchasers with notice from the trustee take subject to this
servitude.88 It has been implied that a gross failure to work the copy-
right constitutes ground for a rescission of the assignment contract,
but something more than mere bankruptcy and the ensuing transfer
of the copyright to another is necessary.8 9 In some instances, the parties
to assignment contracts have attempted to prohibit or govern subse-
quent asignments by a contractual provision. 90

Ryan's Estate, 115 Misc. 472, 188 N.Y.S. 387 (Surr. Ct. 1921). "It may well
be that title such as appear to exist in the recipient may not go to the ex-
tent of being assets in the hands of a decedent, a bankrupt or an insolvent."
Baker v. Libbie, 210 Mass. 599, 97 N.E. 109, 112 (1912).

80. Act of June 22, 1938, ch. 575, §1, 52 Stat. 879, 11 U.S.C. §110a (1958)
81. See note 21, supra.
82. Act of May 27, 1926, ch. 406, §16, 44 Stat. 667, 11 U.S.C. §119a(2) (1958).
83. Ibid.
84. Ibid.
85. Compare In re Dann, 129 Fed. 495 (N.D.I1l. 1904) and In re McDonnell, 101

Fed. 239 (N.D.Iowa 1900) with In re Myers-Wolf Mfg. Co., 205 Fed. 289
(3rd Cir. 1913) and In re Cortelo Mfg. Co., 185 Fed. 276 (D.Me. 1911).

86. In re Howley-Dresser Co., 132 Fed. 1002 (S.D.N.Y. 1904).
87. In re Waterson, Berlin 9c Snyder Co., 48 F.2d 704 (2d Cir. 1931).
88. Ibid.
89. Ibid.
90. In re D. H. McBride and Company, 132 Fed. 285 (S.D.N.Y. 1904).
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In the leading case of In Re D.H. McBride and Company,9l the as-
signment contract provided that, "No assignment or transfer of any
interest in the said copyrights or plates shall be valid . . . unless made
with the written consent of the party of the first part." The publishing
corporation became bankrupt and the author sought a reassignment
of the copyright on the ground that the bankruptcy of the corpora-
tion had made it impossible to perform the terms of the contract and
that the assignment to the trustee, even though by operation of law,
was a breach of the covenant prohibiting assignments without her
consent. The court recognized that assignments by operation of law
are usually sustained upon the principle that unless expressly excepted,
"they must be deemed to have been in contemplation of the parties
. . . , " but declined to follow the rule in the case.9 2 Explaining its
departure from the general rule the court stated, "The distinction,
therefore lies in the nature of the contract, and where that involves
personal trust and confidence, it is not assignable even by operation
law."' 3 Thus, an author may expressly reserve the right to approve
subsequent assignments, even by operation of law, where the assign-
ment is in reality a non-assignable contract to publish based upon a
relation of personal confidence and trust.94 "The question always is
in such cases whether the agreement is merely an arrangement to pub-
lish under the copyright or an actual transfer of the copyright."95

Strict adherence to the distinction recognized in the McBride case
does not prejudice creditors' rights, but deviations from the personal
confidence and trust test would provide assignee publishers and as-
signor authors with a sham device for removing copyrights beyond the
reach of each party's creditors. Commercial exploiters of copyright ma-
terials should not be allowed such protective devices. The device, if al-
lowed, could provide protection for the assignor author in exploiting
his copyright where no protection would be granted if he directly
assumed the risk of its exploitation. Similarly, general creditors of the
assignee exploiter would have less incentive to file involuntary proceed-
ings if a large part of the business earning assets reverted to their
original owners upon the institution of such proceedings. When pro-
perly applied, the inherent justice of the prevailing rule offends no
creditor and should be continued in force, but a watchful eye should

91. Ibid.
92. Ibid., 288.
93. Ibid., 288.
94. In re Howley-Dresser Co., 132 Fed. 1002 (S.D.N.Y. 1904).
95. Ibid., 1003.
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be kept on the real, as apposed to the contract recitations, positions
of the parties.96

Where the bankrupt is a licensee of the copyright proprietor, the
trustee succeeds to his right to use only if the license is assignable.97

In Meyer v. Washington Times Company,9 8 the assets of the licensee
publishing company were sold in receivership proceedings to another
corporation, newly organized for the purpose of carrying on the
bankrupt's newspaper publishing business. The license was held
to be assignable on general contract principles. The court stated that,
"There is nothing in the terms of the contract to forbid its assignment,
nor is the contract of such a personal character as to prevent it from
passing under the circumstances and terms of the receivership sale.99

It seems that whether the bankrupt is an assignee or licensee makes no
difference in the outcome of these cases. The question in each case is
whether the contract is assignable, while the answer depends upon the
nature of the contract. The nature of the contract is determined by
looking at the contractual provisions and the underlying situation of
the parties.

Materials protected by statutory copyright pass to the trustee in bank-
ruptcy.100 They are tangible properties which are transferable and not
exempt under any statute. Purchasers at the trustee's sale take only
such property as belonged to the bankrupt and, therefore, do not ob-
tain the right to use the protected materials in such manner as to in-
fringe the rights of the copyright owner.

III. PROCEDURE

Having determined that a particular copyright or copyrighted ma-
terial is a proper subject matter for debt satisfaction, the creditor must
choose a legal process for subjecting the property to sale. Generally, the
nature of the property determines the process to be used. That copy-
rights are incorporeal, intangible interests separate and distinct from
the tangible property protected by them is the chief cause of difficulty
in selecting the proper process.

96. The Songwriters' and Dramatists' Minimum Basic Agreements attempts to
create a kind of trust relationship between the author and the publisher. See
Klein, Protective Societies for Authors and Creators, 1953 COPYRIGHT PROB-

LEMS ANALYZED (1953), p. 19, at 58-59. The SPA Agreement provides (para.
18) that the contract is non-assignable and that "in the event of the volun-
tary or involuntary bankruptcy of the publisher, this contract shall term-
inate."

97. 76 F.2d 988 (Ct. App. D.C. 1934) .
98. Ibid.
99. Ibid., 990.

100. Act of June 22, 1938, ch. 575, §1, 52 Stat. 879, 11 U.S.C. §ll0a (1958).
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Copyrights are incorporeal, intangible rights that do not exist in
any particular part of the country and, therefore, are not within the
exclusive jurisdiction of any particular court. 101 There being no prac-
tical way to alot jurisdiction among the several states, the rule is that
a copyright does not have a situs apart from the domicile of its
owner.'0 2 Therefore, the only way in which jurisdiction can be ob-
tained over a copyright is by obtaining purisdiction over its owner.
Thus, where an attempt was made to foreclose a motion picture film
laboratory lien without obtaining personal jurisdiction over its owner,
the purchaser of the film did not obtain the right to use the film,
i.e., the copyright. 0 3 The court said, "in personam jurisdiction was a
prerequisite since a copyright is an intangible, incorporeal right in
the nature of a privilege or franchise which does not have a situs apart
from the domicile of the owner.' '

1
0 4

Where the court obtains personal jurisdiction over the copyright
owner, it can compel him to execute an assignment to the purchaser
at a sheriff's sale "in conformity with the requirements of the copy-
right act, in order to invest him with a complete title to the pro-
perty." 05 If the copyright owner refuses to execute to assignment, the
court may appoint someone to execute it for him, exercising its in-
herent powers of chancery.' 00 It may be necessary to record the assign-
ment locally as well as in conformity with the copyright act.107 While
generally copyrights can not be reached except through their owner,
some states have created special statutory processes in the nature of
levy for subjecting intangibles, such as copyrights, to jurisdiction. 10 8

While seizure of copyrights is impossible, seizure of copyrighted ma-
terials occurs frequnetly. It is well settled, however, that seizure of
any physical thing will not effect a transfer of the copyright, the copy-
right and the material protected by it being two separate property
rights. In the leading case of Stephens v. Cady, 0 9 a purchaser at sale
of an engraved plate used for printing the judgment debtor's copy-
righted map was denied the right to use the plate to print maps be-
cause the purchase of the plate did not carry title to the copyright with
it. The court said:

101. Stevens v. Gladding, 17 Howard 447, 58 U.S. 443 (1854).
102. Independent Film Dist. v. Chesapeake Industries, 148 F.Supp. 611 (S.D.N.Y.,

1957).
103. Ibid.
104. Ibid., 614.
105. Stephens v. Cady, 14 Howard 565, 55 U.Sfl 528, 531, (1852)
106. Ager v. Murray, 105 U.S. 126, 26 L.Ed. 942 (1881).
107. Rieke Metal Products Co. v. Finney, 70 F.2d 509 (7th Cir. 1934).
108. McClaskey v. Harbison-Walker Refractories Co., 138 F.2d 493 (3rd Cir. 1943).
109. Stephens v. Cady, 14 Howard 565, 55 U.S. 528, 531 (1852).
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The copperplate engraving, like any other tangible personal
property, is tie subject of seizure and sale, on execution,
and the title passes to the purchaser, tile same as if made at a
private sale. But the incorporeal right, secured by the statute
to the author, to multiply copies of the map, by the use of
the plates, being intangible, and resting altogether in grant,

is not the subject of seizure of sale by neans of this process-
certainly not at coliniOn law.

While denving the riglit to subject copyrights to sale by seizure of any
physical thing the court rccognized that "the property may be reached
1y a creditor's bill .. 1.. ..

Subjecting copyrights to process in bankruptcy poses no prol)lem
because the act vests title in the trustee by operation of law.11' There-
fore, a purchaser of a copyright at a trustees sale will encounter no
difficulty with his title, provided the trustee has recorded his title as
required by the copyright statjute 1

12 Althouh subjecting copyrights to
process in bankruptcy is relatively easy as compared to the non-bank-
ruptcy situations, the fact remains that to date there is no procedure
available for directly reaching interests in copyrights at their sources.
It is always necessar y to reach them through the debtor to whom they
belong. The risk that the court or trustee has jurisdiction falls upon
the purchaser at sale. No doubt assumption of this risk by purchasers
influences the price paid for articles sold. Congressional action pro.
riding for seizure of cop)yrights at their source would remove a lot of
needless formalities now encountered in this area, and would result in
a more effective system of debt liquidation.

110. Ibid.
11. Act of June 22, 1938, ch. 575, S1, 52 Stat. 879, 11 U.S.C. §ll0a (1958).

112. Act of July 30, 1947, ch. 391, 61 Stat. 660, 17 U.S.C. §30 (1958).
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