
WORKMEN'S COMPENSATION

By D. MEADE FEILD*

During the survey period the appellate courts of Georgia continued
their customary performance by handing down approximately forty
decisions which involved the meaning and application of the com-
pensation act. As a rarity, however, the 1960 session of the General
Assembly failed to enact any changes or to make any additions to the
statutory program. Among the decisions, there are the usual items of
interest and importance, but in this year there seems to be a greater
number which contain issues that are so basically "tough" that any so-
lution is not only difficult but dubious, and whose current disposition
ought to be considered as tentative only.

THE EMPLOYMENT RELATION

(a) Trustees. In Home Indemnity Company v. Hernlen,1 the ques-
tion was raised as to whether a trustee, who is charged with the duty
of operating a business, may give himself a non-trustee job in such
business which would entitle him to an award of compensation if he
should suffer a work-connected injury. By his will, the owner left a
proprietorship in trust to provide an income for his wife and ap-
pointed his two sons as trustees. In the operation of the business the
trustees gave themselves jobs as regular employees and the wages they
received were included in the information submitted to the insur-
ance carrier for the purpose of computing premiums for compensation
insurance. In affirming an award of compensation to one of the trustees
who had been injured while working as a mechanic, the court, in a
syllabus opinion, ruled that the insurer was estopped to deny the
existence of the requisite employment relation. Thereafter, in denying
a motion for a rehearing, the court analyzed the trust device and
held that a trustee, who accepted a job calling for the performance
of non-trustee duties, was actually an employee of the trust and not of
the trustee, and hence the analogy of an official of a corporation per-

*Professor of Law, University of Georgia School of Law, A.B., LL.B., University
of North Carolina; Member, Georgia and American Bar Associations.

1. 100 Ga. App. 860, 112 S.E.2d 409 (1959).
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forming menial duties for the company was applicable rather than
that of a partner who goes to work for the partnership. 2

In view of the fact that a trustee is classed as an employer3 as de-
fined in the compensation act, Code §114-6074 seems to create a sort
of statutory estoppel against the insurer as to those employees whose
wages are included in the rate base. Equally persuasive in supporting
the court's ruling is the analysis of the relation which demonstrates that
the trustee, when working unofficially as an employee, is working for
the trust and not for himself as trustee. The only difficulty with either
position is the fact that to recognize that a trustee may also be an em-
ployee of the trust may endanger the performance of fiduciary duties.
Certainly estoppel, which is characterized as a "principle of manifest
justice" would not be applicable if such a possibility existed, and the
corporate analogy would be deemed inappropriate if it permitted the
trustee to engage in undesirable "self-dealing." In the present case,
however, the observation by the court that previous employment of
the sons in the business as regular employees showed an intent on the
part of the settlor to continue such employment adequately disposesr
of any contention based on conflict of interest. 5

(b) Joint employers. By an agreement between the state depart-
ment of revenue and the Georgia Crown Distributing Company, a
wholesale liquor dealer, the direct delivery of a shipment of whiskey
from the box car to the consignee was made possible. The method of
delivery was beneficial to both parties "since it eliminated the ne-
cessity of unloading from the box car into the State warehouse at State

2. Under the "dual capacity" rule, an official of a corporation is entitled to
compensation if his injury is incurred in the performance of non-official
duties. United States Casualty Company v. Burton-Pitt Lumber Company,
41 Ga. App. 405, 152 S.E. 919 (1930). A corporate official may also be en-
titled to compensation on the basis of estoppel. Pasler v. Maryland Casualty
Company; 97 Ga. App. 263, 103 S.E.2d 90 (1958). In Georgia it is well settled
that a partner may not be an employee of the partnership for compensation
purposes. United States Fidelity and Guaranty v. Neal, 188 Ga. 105, 3 S.E.2d
80 (1939).

3. Minchew v. Huston, 193 Ga. 272, 18 S.E.2d 487 (1942).
4. GA. CODE §114-607 (1933), provides that "an insurer who issues to an em-

ployer subject to this Title a policy-covering an employee--ordinarily exempt
from its provisions shall not plead the exemption as a defense." The prob-
lem is to determine what is meant by the expression "ordinarily exempt",
but even if the code section is not applicable, the facts seem sufficient to
invoke the doctrine of estoppel in pais. A similar holding as to estoppel
appears in New Amsterdam Casualty Company v. Thompson, 100 Ga. App.
677, 112 S.E.2d 273 (1959), which is a survey decision.

5. A basis for finding a conflict of interest appears from the fact that the
trustee in employing himself would fix his own salary and select his par-
ticular job and would not be able to evaluate objectively his own expertise.
For general discussions which offer little aid in solving the immediate prob-
lem, see 2 Scor, TRUSTS §170 (2d ed. 1956); BOGERT, TRUST AND TRUSTEES
§543 (M) (2d ed. 1960); RFSTArEMENT (Second), Trusts §170 (1959).
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expense and thence to the truck at Company expense." The workers
necessary for the task of unloading, both supervisory and manual, were
furnished by the company but the wages of such employees were paid
by the department of revenue and the company on a fifty-fifty basis.

In State Department of Revenue v. McCray,6 the question was raised
as to whether compensation for an injury which was suffered by the
claimant when he was engaged in unloading whiskey should be paid
by either or both of the employers. A judgment of the superior court
affirming an award against both employers was reversed by the court
of appeals and direction was given by the court to enter the entire
award against the company. Such reversal was based on a finding by
the court that the evidence established a mere "working arrangement"
between the revenue department and the company, and when such a
relation exists between two employers, the one which has control of
the employee is to be considered the employer for purposes of com-
pensation. The expression "working arrangement" seems to have en-
joyed thus far a very limited legal life and has received scant use and
less meaning.7 At least, as the court observed, such expression had ap-
peared in one previous decision dealing with compensation and there
it had been applied in similar fashion.8 In such previous case, how-
ever, one of the joint employers was a county and at the time of the
decision the compensation act could not be applied constitutionally to
a county.9 Hence in order to obtain full compensation for the claim-
ant it was necessary to eliminate the county as an employer yet in
reaching such a just result it was necessary to make use of dubious
means. 10 Now, the "inarticulate premise" of the previous decision
having been forgotten, the dubious means are readily available in
fashioning an undesirable result. As for control, any person who ob-
tains the manual services of another which are beneficial and for which
such person pays wages, even though the relation may be classified as
a "working arrangement" and even though selection and supervision
and payment of some of the wage may be attended to by another such

6. 101 Ga. App. 348, 114 S.E.2d 64 (1960). For other appearances of the same
case but on non-compensation grounds, see 100 Ga. App. 57, 109 S.E.2d 864
(1960) and 215 Ga. 678, 113 S.E.2d 132 (1960).

7. The expression is not included in current dictionaries and does not appear
in Words and Phrases.

8. City of Brunswick v. Taylor, 87 Ga. App. 751, 75 S.E.2d 203 (1953).
9. Kelley v. County of Newton, 198 Ga. 483, 32 S.E.2d 99 (1944). See Feild and

Holley, Workmen's Compensation, 9 MER. L. REV. 193, 194 (a) (1957).
10. Where there are joint employers, GA. CODE §114-419 (1933), provides for a

contribution to compensation by each employer based on the proportion
of wage liability. See Thigpen v. Hall, 46 Ga. App. 356, 167 S.E. 728 (1933);
SCHNEIDER, WORKMEN'S COMPENSATION TEXT, §784 (d) (1943).
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person and the employee are parties to the sort of "contract of hire"

intended by the compensation statute.I"

(c) Requisite number of employees. In Georgia, the magic number
is 10 and the act provides that in determining whether an employer
is exempt, only those who are regularly in service shall be counted.' 2

In Newsome v. Loper,13 the employer, who operated a laundry and dry
cleaning business, testified that he had 9 employees in service the week
of the injury, 10 the week previously one of whom was "laid off" at the
end of *that week, 9 the week before that and 10 the week before that.
In rebuttal to testimony by the claimant to the effect that there were
several employees at Hunter Air Force base, the employer testified
that such people brought him work occasibnally for which he paid
them a commission but that he had no control over them and they
did not use his equipment. The court held that such testimony was
sufficient to support a finding that the people at Hunter Air Force
base were not employees and was insufficient to establish that the em-
ployer "regularly, periodically or seasonally" as a matter of ordinary
business operation employed 10 or more persons. Even though the evi-
dence on the points in issue appears to be scanty indeed, it would be
difficult to classify the air base personnel as "independent contractors"
or as anything but employees rendering a service under a contract of
hire, and the testimony of the employer covering a month of opera-
tion that for 50% of the time he employed 10 would seem adequate
to compel a finding of coverage.' 4

(d) Wages. Changing the form of the business entity in order to
avoid respondeat superior and workmen's compensation is a tempta-
tion which frequently ensnares the employer and sometimes such effort
achieves success. In Atlantic Company v. Moseley,15 the device adopted
was to classify salesmen as "peddlers" and to bestow on them some of
the elements of an independent contractor. The employer was engaged
in selling and delivering ice to consumers, and at first this was done

11. GA. CODE §114-101 (1933). The revenue department would be liable for com-
pensation even though its role in the survey case was that of undisclosed prin-
cipal. Roberts v. Burnette, 72 Ga. App. 775, 35 S.E.2d 201 (1945). The right
to control, which is all that is necessary, is readily inferable. Cash v. Ameri-
can Surety Company, 101 Ga. App. 379, 114 S.E.2d 57 (1960).

12. GA. CODE §114-107 (1933). Even though the number is less than ten, the
employer and employees may elect coverage.

13. 101 Ga. App. 90, 112 S.E.2d 781 (1960).
14. The effect of such evidence seems particularly compelling in view of the

face that the employer need not have 10 employees at the time of the acci-
dent. McDonald v. Seay, 62 Ga. App. 519, 8 S.E.2d 796 (1940). For a legis-
lative effort to reduce the number below 10 which was attended by un-
believable events, see Hooper v. Harvey, 62 Ga. App. 224, 8 S.E.2d 456
(1940) and the editorial note following GA. CODE §114-107 (1933).

15. 215 Ga. 530, 111 S.E.2d 239 (1959).
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by means of an ice truck and a driver-salesman who made door-to-door
calls along a designated route. Presumably the relationship was
changed by selling the truck to the driver and by requiring him to
purchase ice from the company and, in order to earn an income, to
charge a higher price when making a sale. However it was shown that
insurance on the truck was obtained and paid for by the company,
that unsold ice was returned for credit, that the truck was never used
for personal purposes and when not in use was stored with the com-
pany and that prices and routes were not controlled by the "peddler."
In the Court of Appeals16 the record was deemed sufficient to sustain
a finding of the requisite employment relation but on certiorari to
the Supreme Court the judgment was reversed. In a rather terse opin-
ion, the Supreme Court ruled that the employee was a peddler and
that the earnings of a peddler were not "wages" and could not fall
within the term "average weekly wage" under the compensation act.
The classification of the claimant as a peddler results either from a
misreading of the opinion by the board or else is an independent find-
ing by the court itself. Such misreading may have been caused by the
court's inability to understand the significance of the quotation marks
which always bracketed the word "peddler" in the board's opinion.
Actually any possibility that the board thought or found that the em-
ployee was a peddler is disposed of by the following observation taken
from the board's opinion.

In short, it appears that this arrangement under which em-
ployees of the Atlantic Company are made 'peddlers' of ice
is nothing more than a stratagen devised for the purpose of
evading liability under the Workmen's Compensation Act.1 7

Apparently, then, it would seem the change in status of the ice sales-
man resulted from an independent finding by the court whose juris-
diction incidentally is limited to the correction of errors of law only.1s

With the finding that the employee was a peddler, the requisite
employment relation did not exist and the judgment below was ripe
for reversal. The court, however, put particular emphasis on the fact
that a peddler's earnings were not "wages", or that earnings obtained

16. Atlantic Company v. Moseley, 99 Ga. App. 534, 109 S.E.2d 74 (1959). For
a comment on the case in the Court of Appeals see Feild and Kelly, Work-
men's Compensation, 11 MrER. L. REv. 188, 194 (1959).

17. 215 Ga. 530, 531, 111 S.E.2d 239, 241 (1959). See also, Macon Dairies, Inc.
v. Duhart, 69 Ga. App. 91, 24 S.E.2d 732 (1943), for a similar situation deal-
ing with the delivery of milk.

18. GA, CoNsT. art. VI, §11, par. IV. (1945), GA. CODE ANN. §2-3704 (Rev. 1948).
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by this employee were not a payment of wages. 19 The danger in this
view is that the court seems preparing to define "wages" in a restrictive
manner and to class commissions, pay for piece work, employee "profits"
or the receipt of a bonus as "not wages." Such an interpretation would
exclde many employees from the benefits of compensation who in the
past have been readily classed as employees under the act.20 Properly,
the definition of wages should be synonymous with earnings, and if the
other requirements of the act are met, the form and manner of payment
of such earnings, or whether in kind or currency should make no dif-
ference.

The Atlantic case is entitled to a final observation. In concluding its
opinion, the Supreme Court observed that under Code §89-903 the
powers of all public officers are defined by law and the compensation
act does not vest in the board or any director, the authority to classify
the earnings of a peddler as wages so as to extend liability or coverage
under the act. This, of course, is precisely what the board did not do.
Moreover, the code section in question seems confined to the problem
of estoppel as between the public and the state, and its application
in the Atlantic case to prevent an administrative agency from perform-
ing its authorized functions seems irrelevant.2'

(e) Independent contractor. During the survey period there were
two cases in which the contention was made that compensation lia-
bility should not be imposed because the claimant occupied the status
of independent contractor. In Cash v. American Surety Company,2 2 the
claimant, who owned and operated a garage and welding shop, carried
his welding equipment to the premises of the employer for the pur-
pose of making a float by welding together a number of metal drums
or barrels. Upon arrival he was instructed by the employer to do the

19. In situations where nothing is received by the employee from the employer
the act is not applicable. See, for example the following caes which were
referred to by the court: Georgia Railway & Power Co. v. Middlebrooks, 34
Ga. App. 156, 128 S.E. 777 (1925); Fidelity & Casualty Company v. Windham,
209 Ga. 592, 74 S.E.2d 835 (1953); West End Cab Company v. Stovall, 98
Ga. App. 724, 106 S.E.2d 810 (1958).

20. In many previous cases, the fact that the employee was engaged in piece
work or paid on the basis of commissions has not been discussed in de-
termining whether the requisite relation existed. E.g., hauling or cutting
lumber on a piece work basis: Liberty Lumber Company v. Silas, 49 Ga.
App. 262, 175 S.E. 265 (1934); Lokey & Simpson v. Hightower, 57 Ga. App.
577, 196 S.E. 210 (1938); Love Lumber Company v. Thigpen, 42 Ga. App.
83, 155 S.E. 77 (1930); employee paid in commissions only; Joiner v. Sinclair
Refining Company, 48 Ga. App. 365, 172 S.E. 754 (1934); Roberts v. United
States Fidelity and Guaranty Company, 42 Ga. App. 668, 157 S.E. 537 (1930),
Fitts v. Zurich General Accident and Liability-Insurance Company, 57 Ga.
App. 301, 195 S.E. 293 (1938).

21. It is unfortunate that Justice Wyatt, who dissented, did not accompany such
dissent with an opinion.

22. 101 Ga. App. 379, 114 S.E.2d 57 (1960).

[Vol. 12



WORKMEN'S COMPENSATION

work "similar as before" and other possible welding jobs were dis-
cussed. Claimant was paid on an hourly basis and the employer had
the right to discontinue the work at his pleasure. In deciding that the
employee was within the coverage of the act and hence not an inde-
pendent contractor, the court noted nevertheless that there was little
in the case to support such a decision. In the agreement there was no
vesting of control or the right to control in either party and the per-
formance of the job had never required the exercise of control. The
undertaking involved the doing of a specific piece of work which
would result in the production of a float, and the employer was only
interested in obtaining the end result. The nature of the work re-
quired appropriate equipment which in this case was owner and
furnished by the employee and also, to handle such equipment re-
quired a degree of technical skill. The operator owned and operated
an independent business and his presence on the premises of the em-
ployer was only a matter of convenience. In the light of this record it
is understandable that the court should have attempted to "shore up"
its decision by noting that the compensation act was entitled to a liberal
construction in determining the status of an employee and even though
the claimant was "cast with the burden of proof", any doubt should
be resolved in the employee's favor. The difficulty with this, of course,
is the task of discovering any basis for classifying the relation as doubt-
ful.

In Campbell v. Travelers Insurance Company,23 the second survey
decision dealing with the problem of independent contractor, there
seems to be even less reason for classifying the claimant as an employee,
and in fact, the decision is accompanied by a vigorous dissent. The
employer, a paper manufactuer, purchased the right to cut pulpwood
from designated land and then employed Bennett-Nixon Timber Com-
pany, a corporation, to cut the pulpwood, paying so much per cord for
the timber actually cut. Bennett-Nixon employed "other persons" to
cut, haul and load the timber, and such other persons employed "lab-
orers", such as the claimant, to do the manual labor. The paper com-
pany marked the trees to be cut and gave instructions as to how much
was to be cut each week and by passing the word along this extensive
chain of command, the paper company could have stopped the cut-
ing of timber at any time. The majority opinion considered the au-
thority to terminate activity a sufficient basis for inferring control
over the time and manner of doing the work while the dissent em-
phasized that there were separate corporations engaged in separate and
distinct activities. Actually, the judicial role in determining coverage

23. 100 Ga. App. 853, 112 S.E.2d 311 (1959).
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in the compensation program should be based on the principle of
liberal construction as was noted in the Cash decision, and this seems
particularly true when the claimants are persons who are engaged in
such tasks as welding and felling trees.2 4

ARISING "OUT OF" AND "IN THE COURSE OF" THE EMPLOYMENT

(a) Hernia; effect of aggravation. In the first appearance of the case
of Manufacturer's Casualty Insurance Company v. Peacock,25 the ques-
tion presented was whether compensation could be obtained for the
aggravation of a pre-existing hernia and the answer given by the Court
of Appeals was in the affirmative. In view of the fact that the board
had ruled to the contrary, the case was recommitted to the board under
the direction to take testimony in order to determine whether claimant
had suffered a compensable aggravation of a pre-existing hernia. The
next appearance of the case was under the title of Peacock v. manu-
facturers Casualty Insurance Company, however the opinion originally
issued was withdrawn by order of the court and a second opinion was
substituted.2 6 In the final opinion (which differs from the original
only by being shorter) an award of compensation for total incapacity
for a limited time which was caused by aggravation of pre-existing
hernia was affirmed. 27 This interpretation seems to do violence to the
language of Georgia's compensation act which provides that compen-
sation may not be awarded if the hernia pre-existed the accident, and

24. In the Campbell case the dissent by Felton C. J., points out that there is
nothing to indicate that an intentional effort had beeu made to circumvent
the provisions of the compensation act; in this connection, see GA. CODE
§14-111 (1933).

25. 97 Ga. App. 26, 101 S.E.2d 898 (1958). For a comment on the case, see Feild
and Kelly, Workmen's Compensation, 11 MERCER L. REV. 188, 203 (1959).

26. The original opinion was reported in 99 Ga. App. 702, 109 S.E.2d 646 (1959)
of the advance sheets and the substitute opinion was reported in 100 Ga.
App. 346, 111 S.E.2d 111 (1959). The bound volumes which represent Vol.
99 of the Georgia Appeals Reports and 109 S.E.2d of the Southeastern Re-
porter do not contain the original opinions but the table of cases in South-
eastern at least indicates what happened to it.

27. The following language, which appeared in the original opinion, was deleted.
The evidence showed conclusively that the claimant was hernia prone
and that he had had numerous operations to correct prior hernias, and
while there was evidence adduced tending to show that the claimant
was unable to perform his trade or usual occupation or even to
stand on his feet for any length of time after corrective surgery was
performed, the evidence did not demand a finding that this was the
result of any aggravation of a pre-existing hernia. To the contrary
all the evidence showed that the corrective surgery was successful
and that any incapacity which the claimant suffered after Dec. 5, 1956,
the date when the compensation was stopped, was the result of a con-
genital weakness of the abdominal muscle.

[Vol. 12
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it is contrary to the decisions in nineteen other states which have en-
acted similar legislation in reference to hernias.28

(b) Horseplay. In Fidelity & Casualty Company of New York v.
Scott,29 the question presented was whether the injuries received by
the employee -were work-connected or whether they resulted from
his participation in horseplay3 0 and the nature and amount of testi-
mnoy bearing on the question make a solution difficult indeed. The
employee, who apparently was engaged in highway construction, died
as a result of a fall or a scuffle with a co-employee. The events leading
up to the accident were described by two witnesses. The first witness
testified that he wasn't sure what happened, he was some distance
away, but out of the corner of his eye it seemed to him that deceased
was falling and as he fell he reached out and grabbed for Leroy. The
second witness, who was Leroy, testified that the concrete truck ar-
rived and he fastened on a chute and stepped back; and as he did so,
the deceased grabbed him around the neck from behind, that they
scuffled for about two or three minutes, that they were just playing,
that dceased was hurt and could not get up. The second witness also
testified that he and decedent were friends, that such an occurrence
was unusual and it was the first time it had ever happened to them.
In addition to the testimony of the two witnesses there was introduced
into evidence without objection an "emergency case report" made at
the Hughes Spaulding Hospital which stated, "Patient states that he
fell (stumbled) while working today. Patient is quadraplegic. X-ray
reveals dislocation of C4 and C5." A deputy director and the full board
denied compensation, and on appeal to the superior court the board's
award was reversed and the case was rewarded with direction that
compensation be awarded. The Court of Appeals was evenly divided
on the question and the case was transferred to the Supreme Court.
The Supreme Court reinstated the denial of compensation by the
board on the ground that the finding that the deceased was engaged in
horseplay was supported by competent evidence and hence is binding.31

In reaching this conclusion, the court ignored the emergency report
from the hospital and gave particular emphasis to the testimony of
Leroy, the other party engaged in the scuffle. In reference to the hos-
pital record, the court noted that the deputy director held that it had

28. GA. CODE §114-112 (1933); 5 SCHNEIDER, WORKMEN'S COMPENSATION TEXT,
§1474 (1946) ; 1 LARSON, WORKMEN'S COMPENSATION LAW §39.70 (1952).

29. 215 Ga. 491, 111 S.E.2d 223 (1959).
30. Where the injury occurs during horseplay, compensation is denied on the

ground that the requirement of "out of" has not been met. For a brief dis-
cussion, see Feild and Kelly, supra Note 25.

31. In workmen's compensation the chief function of judicial review is to dis-
cover "any evidence".
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no probative value and in refusing to pass on its admissibility, obsevred
that the content of such record and the testimony of Leroy were not
inconsistent. 32 What the court ought to have done was to determine
whether such evidence was admissible, and if it was, to have remanded
the case to the board for a new finding in the light of such testimony.
In workmen's compensation, there is a vast difference between a
"stumble and fall" and a "scuffle and fall." As for the testimony of Le-
roy, the fact that his discription of the event as horseplay is a conclusion
of the witness was avoided by the court with the observation that he
testified to several acts during the scuffle, which apparently indicated
that the encounter was horseplay. It is impossible however to evaluate
such "acts" as the opinion does no more than to refer to them and does
not say what they were. It seems unfortunate in this case that the mem-
bers of the bench who dissented did not file an opinion.33

(c) Going and coming rule. Generally, injuries which occur off
the premises of the employer while the employee is going to or from
work are not compensable. In Thane v. Maryland Casualty Company,34

the question presented was whether travel from work to home was an
essential part of the service and hence should be treated as an excep-
tion to the general rule. The employee, a bar tender in an Elks Club,
found it necessary to work frequently until 4 a.m., and on such
occasions he was usually taken home by another employee in an auto-
mobile which belonged to a third employee. While engaged in such
transportation, the employee was killed in a traffic accident. Evidence
which tended to establish that the co-employee acted voluntarily in
making the trip available and that the employer, who was aware of
such activity but did not consider it a part of the remuneration was
held to be sufficient to sustain a finding that such travel was not with-
in the course of the employment. In Curtis v. Royal Indemnity Com-
pany,35 a second decision during the survey period involving an appli-
cation of the going and coming rule, it was held that the findings rep-
resented a sufficient basis for an exception to the rule. The employee
was engaged in operating a delivery truck by which he made deliveries
of merchandise sold by the employer, and his duties required him to
drive the truck home at night and return it to the employer the next
morning. Also, the employee had a second job for a different employer

32. The court seemed to think that it was not necessary to do anything about
the hospital report as it was merely cumulative, and finding it to be admissi-
ble would have no effect on the board's award. The court carefully pointed
out that it was not passing on admissibility either as a part of the res gestae
or any entry made in the regular course of business.

33. Jusices Wyatt and Mobley.
34. 99 Ga. App. 753, 109 S.E.2d 829 (1959).
35. 101 Ga. App. 158, 112 S.E.2d 819 (1960).
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which consisted of cleaning two photographic studioes. Usually, the
second job was attended to in the evening after completing deliveries,
and the use the truck by the employee to reach the studios was known
to the employer. On the day in question the employee completed de-
liveries at 7 p.m. and was killed in a collision at 11 p.m. The fact
finder assumed that after completing deliveries at 7 p.m. the employee
went to the studios, and after finishing his cleaning chores, he had
started home when the collision occurred. The board, in denying
compensation, found from such evidence that the use of the truck was
beneficial to the employee and not an essential phase of the service.
In reversing a superior court judgment affirming such award and
directing that compensation be granted, the Court of Appeals pointed
to the fact that the finding ignored the testimony of the employer to
the effect that the decedent was under a duty to take the truck home
at night for the purpose of storage and that when the collision oc-
curred the personal mission had ended and the driver was where the
employment required him to be. Assuming, as did the court and the
board, that when the last delivery was made the driver started for the
studio, and at eleven p.m. started for home, it is generally agreed that
travel to the studios would be personal but there would be considerable
disagreement as to the point at which the drive re-entered employ-
ment.3 6 But in this case, however, in view of the knowledge and ap-
proval of the employer of the travel to the studio and the fact that
such travel was merely incidental to the main purpose-getting the
truck in storage for the evening-it would seem proper to hold that
the entire trip was in course of the employment.37

(d) Employee's wilful misconduct. In Beck v. Brower,38 the claim-
ant, a taxi driver, who had been on duty since the previous afternoon
without sleep, was dozing in the office of the cab company at ap-
proximately 5 a.m. when he was alerted and dispatched to pick up a
passenger. He remembered starting the cab and entering Madison
Avenue but remembered nothing else until he recovered conscious-
ness in the hospital. Shortly beyond the point where claimant entered,
a railway track crossed the avenue, and although the blinker lights

36. 1 LARSON, WORKMEN'S COMPENSATION LAW §19.00 (1952); RESTATEMENT (Sec-
ond), AGENCY §239 (1959).

37. Marks v. Gray, 251 N.Y. 90, N.E. 181 (1929); Barragar v. Industrial Com-
mission, 205 Wis. 550, 238 N.W. 368 (1931); 1 LARSON, WORKMEN'S COM-
PENSATION LAW §18.00 (1952).

38. 101 Ga. App. 227, 113 S.E.2d 220 (1960). In New Amsterdam Casualty Com-
pany v. Thompson, 100 Ga. App. 677, 112 S.E.2d 273 (1959), a survey de-
cision, the court brushed to one side the contention that employee who played
poker until 4 a.m., then returned to work after sleeping a few hours was
guilty of wilful misconduct.
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were operating, the cab crashed into the side of one of the cars of a
train which at the time was crossing the intersection. Although such
conduct by the claimant was at least quasi-criminal in nature, the
court refused to disturb a finding that such acts were not wilful mis-
conduct within the terms of the compensation act. In traffic violations,
the case development has almost eliminated "wilful misconduct" as a
defense and only rarely in current decisions are there findings that
such conduct existed. 39 In the present case, in view of claimant's phy-
sical exhaustion which caused a black out, it would seem to be legally
impossible to employ the word wilful as descriptive of the proscribed
acts.

(e) Causation. Due to the fact that compensable injuries must
"arise out of the employment," the question is frequently presented as
to whether there is a causal relation between the employment and some
injury or disease. 40 For example, a determination often must be made
as to the connection between exertion and heart attack, or between
breathing dust or various fumes and the development of tuberculosis,
or whether some injury or physical irritation resulted in cancer.41 In
such instances the basic problem seems to be one of medical diagnosis
rather than legal theory, but so far the dominant role in the decisional
process has been played by law.42

(1) Cancer. In Baynes v. Liberty Mutual Insurance Company,43 the
employee suffered an injury to his back and until his death he was
paid compenesation on the basis of total disability. The health of the
employee had been good until the accident, but thereafter his condi-
tion grew steadily worse. In order to obtain death benefits, it was nec-
essary to show that the accidental injury resulted in death, and on
this issue two medical experts testified, one on behalf of the employee's
survivor, and one on behalf of the employer's insurance carrier, and

39. 1 LARSON, WORKMEN'S COMPENSATION LAW §35.30 (1952). As illustrating the
trend, see Reid v. Raper, 86 Ga. App. 277, 71 S.E.2d 735 (1952); Standard
Accident and Insurance Co. v. Pardue, 39 Ga. App. 87, 146 S.E. 638 (1928);
and even where findings are contra, the courts -seem ready to lend a hand:
see, e.g., Borden Company v. Dollar, 96 Ga. App. 489, 100 S.E.2d 607 (1957) ;
United States Fidelity v. Guaranty Co. v. Davis, 99 Ga. App. 45, 107 S.E.2d
571 (1959).

40. For excellent discussions see: SMALL, Gaffing at a a Thing Called Cause, 31
TEX L. REV. 630 (1953); Larson, The Legal Aspects of Causation in Work-
men's Compensation, 8 RUTGERS L. REV. 423 (1954).

41. There are, of course, many other phases of the causal problem than
those presented in such illustrations; concern here is limited merely to those
whose solution is attempted by medical experts.

42. Frequently, an award is sustained despite ample medical testimony that
no causal relation exists. In Davis v. Bibb Manufacturing Company, 75 Ga.
App. 515, 43 S.E.2d 780 (1947), the four doctors who testified stated that
trauma could not cause cancer nor aggravate an existing cancerous condition.

43. 101 Ga. App. 85, 112 S.E. 2d 826 (1960).
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their testimony, of course, was contradictory. The expert attempting
to establish a causal relation testified that death was caused by a cere-
bral condition which was complicated by cancer; that decedent had
an underlying malignancy which, in his opinion, had been aggravated
by the back injury. The employer's expert testified that in his opinion
there was no relation between such back injury and the cause of death
and this testimony was deemed sufficient to sustain a finding that
there was no connection between the accident and the cancer and
hence a denial of compensation was proper. Even though there are
a number of Georgia decisions which have permitted awards where
cancer appeared after an injury,4 the fact that the medics are con-
vinced that neither the cause, nor source nor factors inducing aggrava-
tion are known, it is exceedingly difficult on most occasions to tie
trauma and cancer together. The unique phase of the present case is
the positive testimony that a cancerous condition was aggravated by a
back injury which produced a cerebral condition that resulted in
death.

4 5

(2) Eye injury. In Firemen's Fund Indemnity Company v. Moody46

the claimant, a welder, was engaged in putting a new bottom in a walk-
in-box cooler when his torch went out. He knocked up his goggles,
and, as he reached for a lighter to re-light the flame an explosion oc-
curred. Such explosion struck him in the face, and for several hours
all he could see were blue spots. By evening, claimant developed
severe headaches and his eyes began to swell and within four days he
had developed double vision. The accident was reported immediately
and claimant began receiving medical attention promptly. He was
treated by a series of specialists and submitted to an eye and head
operation which were exploratory in nature. He has obtained no re-
lief for his condition and the only way he can avoid double vision is
by wearing a patch over one eye. At the hearing, three doctors testi-
fied, and all of them were of the opinion that the cause of claimant's
eye condition was unknown; that, in fact, a series of tests and opera-
tions had ruled out all probable causes known to medical science.
Two of the doctors testified that the accident was not related to claim-

44. Royal Indemnity Company v. Land, 45 Ga. App. 293, 164 S.E. 492 (1932);
United States Fidelity and Guaranty Company v. Youmans, 49 Ga. App. 678,
176 S.E. 808 (1934); Employers' Liability Assurance Company v. Johnson, 62
Ga. App. 416, 8 S.E.2d 542 (1940); Davis v. Bibb Manufacturing Company,
75 Ga. App. 515, 43 S.E.2d 780 (1947).

45. Apparently a finding that the requisite causal relation exists is made more
readily when (1) the injury stirs or aggravates a dormant cancerous con-
dition or (2) the cancer appears in the spot which was injured. It should be
remembered, however, that in practically all cases the fact-finder has freedom
of choice.

46. 100 Ga. App. 690, 112 S.E.2d 202 (1959).
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ant's condition whereas the third doctor took the position that he
would not testify that the explosion did not cause or trigger claim-
ant's condition. In searching for "any evidence" to sustain an award
of compensation, the court followed a customary pattern. It was noted
that the evidence established that prior to the accident claimant had
enjoyed good health, that he had worked regularly and had never
suffered from double vision, that within four days after the accident
he had developed his affliction and his condition had grown steadily
worse, all of which was sufficient to support the award. 47 The only
thing lacking was an observation that opinion evidence, even that of
doctors, is after all, just opinion and is not positive testimony and
may be disregarded by the fact-finder.48

(3) Heart attack. During the survey period there were five cases
which posed the question of whether there was a connection between
employment activities and a cardiac condition. 49 The number indicates
a continued unwillingness on the part of defendants in such proceed-
ings to accept the fact that the average coronary is compensable, and
may be classed as an "injury by accident arising out of and in the
course of the employment."5 0 Based on the outcome in the five cases,
defendants are probably losing the contest, as they achieved a clear-
cut victory in only one decision. In another case, however, at least a
temporary respite was achieved when an award of compensation was
reversed but with direction that when the case got back to the board,
the claimant should be given a second chance.

In order to make a heart attack an "injury by accident" it must be
shown that the employee's work is in someway connected with the at-
tack, and except when the attack follows a distinct injury to the per-
son, the usual way of establishing the relationship is by a testimonial
demonstration to the effect that the exertion or strain of performing
the duties of the employment precipitated or aggravated the employee's
condition.51 In this regard Georgia has adopted a very liberal rule

47. The pattern usually appears in proceeding which involve a condition about
which medical science has no knowledge. For a good description of the basis
of the pattern, see Royal Indemnity Co. v. Land, 45 Ga. App. 293, 164 S.E.
492 (1932), which contains an additional wrinkle to the effect that the good-
health, accident and unexplained disability casts the burden on the employer
to show that the resultant condition was not caused by the accident.

48. Boyd v. State, 207 Ga. 567, 63 S.E.2d 394 (1951).
49. The problem seems to be definitely causal in nature although frequently

the court merely determines whether the attack is within the meaning of
the accident.

50. It becomes an accident when the attack or the result is looked upon as the
event.

51. There are many cases in Georgia which properly treat the problem as one of
cause and not of definition; e.g., Callaway Mills Company v. Hurley, 100
Ga. App. 781, 112 S.E.2d 320 (1959), which is a survey case.
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which does not require extraordinary exertion or strain, but merely
the performance of customary duties which are too much of a burden
for the particular employee. For example, in Fulton County v. Wind-
sor,5 2 the decedent, who worked as a marshall, suffered a fatal heart
attack about 4 p.m. while he was at the court house. The only exertion
that he had undergone was to walk up about twenty steps immediately
prior to the attack. There was testimony also to the effect that de-
cedent had had a hard day and that the work of the marshall's office
was at times routine and at times nerve wracking but for lack of spe-
cificity such observations are worthless. In offering an award of com-
pensation, the court recited favorably the testimony of a medical ex-
pert who said,

I feel that the factor of exertion is usually coincidental to the
formation of the thrombus of clot. I do feel that where we
have an instance of a coronary thrombosis following ususual
exertion that one cannot rule out the factor as a probable
contributory or aggravating cause.

It should be noted that this statement is based on unusual exertion
but there is nothing in the record to indicate anything unusual. More-
over this statement is entirely subjective; it is an expression of feelings;
it is neither scientific nor intelligent and seems to represent a sort of
sentimental attachment for thrombosis. Such feelings on the part of
the medical expert were deemed sufficient to meet the requirement of
"some evidence".

In E. Z. Shop Ciirb Service Shop v. Pearce,53 a second survey de-
cision, there is also little basis to substantiate the board's award of
benefits because the decedent had suffered, for many months, a severe
heart ailment, and there was a substantial lapse of time between the
exertion and the attack. On the day in question, the decedent, who
managed a small grocery, worked exceedingly hard waiting on cars,
carrying out heavy blocks and bags of ice and cases of soft drinks and
beer. When he went home he was too tired to go to bed, but appar-
ently got there eventually but was awakened fairly early the next
morning to come to the store and open the safe. After opening the safe,
decedent took two dollar bills and went next door (about 150 feet)
to a filling station to get change. While waiting for his change he
dropped dead. In view of the fact that at the time of the attack the
decedent was engaged in activities which required but slight effort
and that the lapse of time between the "hard day" and the attack is

52. 100 Ga. App. 237, 110 S.E.2d 594 (1959).
53. 100 Ga. App. 785, 112 S.E.2d 412 (1959).
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enough to eliminate exertion as a factor, 54 there seems to be little basis
for an award of benefits. Moreover, in view of the decedent's long
history of critical cardiac illness, the attack in question may have been
but the normal progress of the disease. However testimony by a medi-
cal eipert that any exercise would have put a strain on decedent and
that due to lack of rest he was still suffering from the effects of the
"hard day" were deemed sufficient to sustain the award.

Probably the most important decision dealing with coronaries dur-
ing the survey period and one that will have much to do with the
future is the case of Callaway Mills Company v. Hurley.55 The claim-
ant, who worked on the 10 p.m. shift at Callaway Mills as a card
grinder, had suffered for many years from severe chest pains and arm
radiation but had never obtained medical advice or diagnosis. During
the six months immediately preceeding his death, he had worked reg-
ularly. On the night in question he .was driven to the rear gate of the
mill by his son. Upon leaving the car, he walked about a block to the
gate and from the gate to the mill door. This journey was over a slight
upgrade and the ramp from the gate to the door contained several
short flights of steps, amounting in all to eleven. After 'entering the
building, the deceased rode an elevator to the third floor where he
walked some 75 or 80 feet to the second hand's office and there he
discussed the night's work. After that he walked 59 feet to a coke box
and had a coke. Then he walked about 335 feet to the card room
annex where he put various employees to work. Apparently, upon
finishing this, he turned to walk away and fell in an aisle, dying im-
mediately. In a hearing to obtain death benefits two medical experts
testified; the first stating that he could not say whether such exertion
had any causal connection with the attack and the second, who testified
on behalf of the claimant stated that all he could say was that what
deceased was doing immediately prior to his death could have had
some causal relation with the coronary. In reversing an award of death
benefits, the court pointed out that the claimant had not carried the
burden in that such evidence was not sufficient to sustain a finding
that the requisite causal relation existed. In coming to this conclusion,
the court enunciated two propositions. First, where the work engaged
in by the employee is strenuous, it raises a natural inference through
human experience that the work contributed to the attack which is

54. The effect of a lapse of time between exertion and attack is discussed in many
Georgia cases. See, for example, Ford v. Liberty Mutual Insurance Company,
99 Ga. App. 257, 108 S.E.2d 311 (1959); General Motors Corporation v. Hall,
93 Ga. App. 181, 91 S.E.2d 57 (1956); Homer v. Hartford Accident and In-
demnity Company, 92 Ga. App. 569, 89 S.E.2d 212 (1955).

55. 100 Ga. App. 781, 112 S.E.2d 320 (1959).
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sufficient to sustain a finding to such effect even in the absence of
any medical testimony or where such testimony is to the contrary.
Second, when the work is light, then there must be positive medical
testimony to establish the connection. 56 The present case, according
to the court, was controlled by the second proposition. There was ob-
viously only slight exertion, and the expert, in testifying as to a causal
relation, used the word could and not the word would. The distinction
between "could and would" was given a full treatment and it was
noted that "the word could merely expresses a contingency that may be
possible and nothing more" whereas "would on the other hand means
necessarily will and expresses an element of certainty far greater than
that expressed by could . . . " Even assuming that exertion will al-
ways fall into one of the two categories, light or strenuous and that the
dictionarial delight of the bench in weighing "could and would" is of
some value from a grammatical standpoint, the two propositions
which the court purports to follow seem inadequate.57 In a recent de-
cision, in passing on the question as to whether the evidence was suf-
ficient to support a jury finding that an accident and subsequent
tuberculosis were causally related, the United States Supreme Court,
speaking through Brennan J., made the following observation which
seems to be preferable:

The jury's power to draw the inference that the aggravation
of petitioner's tubercular condition, evident so shortly after
the accident, was in fact caused by that accident, was not
impaired by the failure of any medical witness to testify that
in fact it was the cause. Neither can it be impaired by the
lack of medical unanimity as to the respective likelihood of
the potential causes of the aggravation, or by the fact that
other potential causes of the aggravation existed and were not
conclusively negated by the proofs. The matter does not turn
on the use of a particular from of words by the physicians in
giving their testimony. The members of the jury, not the med-
ical witnesses, were sworn to make a legal determination of
the question of causation. (emphasis added) .5

56. Such propositions were first suggested in Hoffman v. National Surety Corpora-
tion, 91 Ga. App. 414, 85 S.E.2d 784 (1955), and for the first exposition of
the natural inference, see Hartford Accident and Indemnity Company v.
Waters, 87 Ga. App. 117, 73 S.E.2d 71 (1952).

57. Townsend, J., who wrote the opinion in Hoffman v. National Surety Corp-
oration, 91 Ga. App. 414, 85 S.E.2d 784 (1955), in which the two proposi-
tions originated and which the court purports to follow, specially concurs.
Apparently he agrees with the decisions in Waters, Hoffman and the present
case, though he states that slight exertion, plus a medical expert's "could",
would be sufficient to sustain a finding that a causual relation existed.

58. Sentilles v. Inter-Caribbean Shipping Corporation, _ U. S._, 80 S. ct.
173, 4 L.Ed.2d 142 (1959).
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The other cardiac cases appearing during the survey period were
headnote decisions only and may be disposed of summarily. In Aetna
Casualty and Surety Company v. Green,59 an award of compensation
was deemed proper in view of testimony to the effect that deceased
ascended and descended a long flight of steps which aggravated a pre-
existing heart condition. There is no indication that medical witnesses
appeared for either party. In Trippe v. Lumbermen's Mutual Casualty
Company,60 the only win for the defendants, an award denying com-
pensation was deemed proper in view of testimony to the effect that
the deceased, who worked as an oiler, had just arrived for the day's
work and was engaged in filling his cup from a gallon can at the time
of the attack. No other activity on the part of the deceased was shown
and both of the doctors who testified denied the existence of a causal
relation.

MODIFICATION OF AWARDS

In Brown v. General Accident Fire and Life Assurance Corp.,61 the
claimant, who had received an award of compensation for an injury to
his back, instituted a proceeding based on change of condition to ob-
tain further compensation. At the hearing, the evidence established
that claimant had suffered an injury to his leg, but that its condition
had substantially improved. An award denying compensation was af-
firmed on the following grounds:

(1) No compensation was originally awarded for loss of use
of a specific member and (2) even if the original award had
included an amount for loss of a specific member the finding
that the condition of the leg had improved was authorized. 62

This proceeding, of course, is merely an effort on the part of the claim-
ant to get compensation for an injury that was not known or had not
developed at the time of the first hearing. The Georgia courts usually
hold that this cannot be done as the particular condition existed at the
time of the first hearing and has not developed because of some
change.6 3 Something should be done to permit subsequent hearings to
be broader in scope than the narrow meaning of change of condition

59. 100 Ga. App. 298, 111 SE.2d 124 (1959).
60. 101 Ga. App. 373, 114 S.E.2d 72 (1960).
61. 101 Ga. App. 208, 113 S.E.2d 215 (1960).
62. This is from the concurring opinion by Felton, C. J. The syllabus prepared

by the court for this case contains a number of propositions which are un-
related to any of the issues discussed in the opinion.

63. Miller v. Hartford Accident and Indemnity Company, 86 Ga. App. 503, 71
S.-.2d 782 (1952).
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or else tile employee "is subjected to the risk of the inadequacies and
inefficiencies of the medical profession.'' 6 4 A second survey decision,
which is almost on "all fours" with the Brown case, reached ti same
result. In Allen v. Queen Insurance Company,5 it was found that
claimant had not suffered a change of condition, but that she did have
a partial permanent disability in the use of her left leg and the board
awarded compensation for such disability. In affirming a reversal of
the award, the court noted summarily that jurisdiction to make an ad-
ditional award must be based on change of condition."( In a third sur-
vey case which is related somewhat to the Brown and Alh'n cases, it
was held that where the original award denied compensation on the
ground that the employee was not injured, and the time for appeal
had expired, the board may not consider an application seeking com-
pensation for an alleged change of condition.,- In view of the fact
that the first award was based on a settlement-agreement which was
brought about by the employer and which benefited only the employer,
such a transaction ought to be treated as not within the purview of the
settlement provision of the compensation act.6 8

Two remaining survey cases dealing with change of condition are
concerned primarily with the perennial issue of "sufficient evidence
to sustain the award." In Sears, Roebuck and Company v. Wilson, a
case which enjoyed an appearance in both of the appellate courts dur-
ing the survey period,';! the claimant suffered a ruptured intervertibral
disc and after surgery and a period of disability, she returned to work
and was assigned lighter duties. After the injury, she was awarded
compensation which was "to continue until terminated in accordance
with the provisions of the Workmen's Compensation Law," and when
she returned to work disability payments were discontinued. Claimant
attempted several different kinds of work, but finally resigned and
some time later instituted this proceeding "to determine the amount
of accrued compensation due." The board, however, proceeded on
the basis of change of condition and after appropriate findings, made
an award for total disability. The board's decision, which was in ac-

64. Feild, Woik men's Compensation, 5 MERCER L. REV. 186 (1953).
65. 101 Ga. App. 9, 112 S.E.2d 772 (1960).
66. When the board is acting judicially, its decisions are res judicata. The ex-

ception to this rule is provided for in GA. CODE §114-709 (1933).
67. Carney v. Travelers Insurance Company, 101 Ga. App. 42, 112 S.E.2d 696

(1960). The claimant was a truck driver and was involved in a collision.
The agreement states that he was able to get out of the truck before the
collision occurred.

68. GA. CODE §114-705 (1933). The making of the agreement presents an easy
opportunity for sharp dealing.

69. Wilson v. Sears, Roebuck and Company, 99 Ga. App. 710, 109 S.E.2d 694
(1959); Sears, Roebuck and Company v. Wilson, 215 Ga. 746, 113 S.E.2d 611
(1960).
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cord with that of the deputy director, was duly reversed by the su-
perior court, and the judgment of the superior court was, in turn, re-
versed by the Court of Appeals, and the judgment of the Court of
Appeals was in turn reversed by the Supreme Court. The dividing line
between the two sets of decisions seems to depend on whether em-
phasis is placed on claimant's testimony on direct examination or
her testimony on cross-examination, the latter being somewhat evasive
and contradictory. In deciding that the evidence was not sufficient to
sustain a finding of total disability, the Supreme Court also handled
an issue which did not appear in the decision of the Court of Appeals.
Such issue was whether the original award was terminated when claim-
ant returned to work. It was held that the award was not thus termi-
nated and that the employer owed an accumulation of past due pay-
mients. 7 0 It would seem that an award for total disability ought to
cease when such disability ceases, but when and whether cessation
has occurred must be determined administratively.

In American Surety Corporation v. Bush,7 the final survey case
which explores the substance of change of condition, the claimant, a
carpenter, suffered various injuries as the result of a fall from a scaf-
fold, and although he rapidly recovered from such injuries, he de-
veloped a rare disease known as "black tongue" as a result of the
administration of antibiotics in the course of treatment. An original
award of compensation was made by an agreement and board ap-
proval and the present case represents a proceeding instituted by the
employer to determine change of condition. The evidence tended to
establish that claimant still suffered from severe headaches which were
traceable to the injuries, but that most of his difficulties were attri-
butable to the disease. Black tongue is a fungus which grows rapidly
on the tongue and which must be shaved off. This condition may be
controlled by medicine which must be taken frequently. The mouth
of the victim tastes like rotten eggs and about the victim is a nasty,
vile odor that would be described medically as fecal. It was incon-
venient for claimant to carry medicine on the job and take it at fre-
quent intervals and his condition made him undesirable as an em-
ployee. The Court of Appeals affirmed an award based on total
disability, and in the course of its opinion, Quillian, J., observed:

70. On this ruling, the concurring opinion of Mobley, J., should be noted. In
settling past due payments, the employer should be given credit for salary
payments. Two medical experts who testified stated that claimant had about
a 20% disability. It was pointed out that even a low percentage of disability
may result in a total loss of earning capacity.

71. 100 Ga. App. 819, 112 S.E.2d 635 (1959).
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I am aware of the rule that a condition that merely makes it
inconvenient or even painful for the claimant to perform the
duties of his employment does not necessarily incapacitate
him to work. But this does not mean that a claimant must
labor in unbearable torture so great as to prevent the ef-
fectiveness of his efforts to the extent that he is disabled to
work and no employer considers him fit to work.7 2

OCCUPATIONAL DISEASES-PROCEDURE

In Griffith v. Employers MAutual Liability Insurance Coinpany,-a
the claimant, a machinist, sought compensation on the ground that
in his work, which consisted of grinding fiberglass and steel, small

particles became embedded in his skin which resulted in an ailment
that was totally disabling. Medical witnesses agreed that claimant
was suffering from a rare disease known as dermatitis herpetiformis,
the cause of which was unknown, but such witnesses disagreed sharp-
ly as to whether claimant's work might precipitate or aggravate the
condition and as to the extent of claimant's disability. The court re-
versed a judgment affirming an award of compensation on the ground
that there were medical questions in controversy which had to be re-
ferred to the medical board for investigation and report.7 4 The man-
(late of the statute for such referral was deemed to be explicit and it
was pointed out that the defect was jurisdictional and hence could
not be cured by agreiement between the parties.'5

In Yates v. United States Rubber Company,76 the claimant, who
had worked for the employer for about 12 Nears, had part of her
lung removed b surgery, and an examination of the tissue showed
that she had asbestosis. Pursuant to a recommendation of the medi-
cal board, claimant was awarded compensation for total disability
for a stated period and for permanent partial disability thereafter.
It was held that such an award was erroneous in view of the fact

that under the provisions of the occupational disease act an award
could only be made for total disability.

72. pp. 822-823. Feclton. C. J., in a dissenting opinion, notes that the finding of
total disability is not based on change of condition but decrease in earning
capacity and that any relief is limited, by the act, to change in physical con-
dition. The majority opinion responds to this observation by observing: "It
was distinctly a change in his physical condition that has rendered him unable
to find work. This is in my opinion what the director meant to express in
the award."

73. 100 Ga. App. 157, 110 S.E.2d 539 (1959)
7-4. Ga. Laws 1946, p. 102, 103, GA. CODE ANN. §114-819 (Rev. 1950).
75. Ga. Laws 1946, p. 102, 106, GA. CODE ANN. §114-803 (Rev. 1956) lists the dis-

eases which are covered by the statute. The disease claimant has is not listed
by name, but apparently it is the result of one or more of the listed poisons.

76. 100 Ga. App. 583, 112 S.E.2d 182 (1959).
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The court used the following as a basis for its position: first, the
definition of disablement deals only with total incapacity; 77 second,
the omission of any reference to Code §114-40578 which provides for
awards in reference to injuries that cause partial disability;
third, partial loss of or partial loss of use of a member is expressly
excluded.7 9 Although such an interpretation seems amazing, the courts
presentation is convincing and the conclusion which it reaches seems
inescapable. Generally, in the other states, benefits for incapacity re-
sulting from occupational disease are the same as for other disabilities, 0

although a number of states have placed special restrictions on awards
for silicosis and asbestosis.81 Probably what happened in the drafting
of the Georgia act was to give restrictions normally placed on benefits
payable for such diseases a general effect. 2 Whether this was intended
or accidental is now unimportant in view of the court's interpretation
in the case under discussion which is ample reason for immediate
legislative revision.

Two other points were disposed of in the present case. Code §114-
812,83 in defining silicosis, states that it means a disease of the lungs
which is demonstrated by X-ray or autopsy. The contention was made
that in view of this section a diagnosis based on tissue slides was not
sufficient. The court noted that such section, when applied to a living
person, meant only that the fibrotic changes in the lung must be dem-
onstrable by X-ray, and did not mean that X-ray is the only instrument
of diagnosis. The court also ruled that when the medical board pro-
poses to conduct a medical examination,8 4 the employer is entitled
to notice so that the employer may have a doctor of its own choosing
present. The record was confused as to whether the employer received
adequate notice, and as the case was being remanded to the board on
other grounds, the court deemed it propitious to engage in clarifica-
tion.

77. Ga. Laws 1946, p. 102, 105, GA. CODE ANN. §114-802 (Rev. 1956).
78. GA. CODE §114-405 (1933).
79. Ga. Laws 1946, p. 102, 107, GA. CODE ANN. §114-807 (Rev. 1956). Actually,

the court uses Code Sections 114-801, 802, 807, and 815 in order to show
that partial disability was excluded.

80. Wagner v. Industrial Commissions, 273 Wis. 553, 80 N.W.2d 456 (1957;
Travellers Insurance Company v. Cardillo, 225 F.2d 137, cert. den., Iva S.
Bushey & Sons, Inc. v. Cordillo, 350 U.S. 913, 76 S.Ct. 196 (1955) ; Carnegie-
Illinois Steel Company v. Andino, 121 Ind. App. 37, 94 N.E.2d 498 (1950).

81. 1 LARSON, WORKMEN'S COMPENSATION LAW §41.12 (1952).
82. In this connection it should be noted that the same restrictions on the

definitions of disablement in GA. CODE ANN. §114-802 (Rev. 1956) which
are the basis for excluding partial disability are pointlessly repeated in
GA. CODE ANN. §114-813 (Rev. 1956) which deals only with silicosis and
asbestosis.

83. Ga. Laws 1946, p. 102, 109, GA. CODE ANN. §114-812 (Rev. 1956).
84. Ga. Laws 1946, p. 102, 113, GA. CODE ANN. §114-820 (Rev. 1956).

[Vol. 12



WORKAJEN'S COMPENSATION

OUT OF STATE ACCIDENTS

Georgia has an express statutory provision in reference to the con-
flicts problem. Code §114-411 provides that when an accident happens
while the employee is employed elsewhere than in this state, the com-
pensation act is applicable "if the place of contract and either the em-
ployer's business or the employee's residence are within the state, and
that services were not to be rendered exclusively outside the State."8' 5

In the case of Slaten v. Travelers Insurance Company,s decided in
1943, in answering a certified question, the Supreme Court attempted
for the first time87 a thorough and precise analysis of the scope and
meaning of this code section and since the decision, the Court of Ap-
peals has striven manfully to keep within the principles therein ein-
ciated. 8 The question certified inquired as to whether it was essential
in order to recover compensation for an out of state accident that the
contract of employment must have been made within the state even
though at the time of the accident the residence of the employee was
in Georgia. In response, the Supreme Court noted that the question
could not be answered by a mere "yes" or "no" and then proceeded
to range rather generally over the problem as to when the compen-
sation act became operative either with or without Code §114-411, and
included in the course of its remarks considerable comment on hu-
manitarian purposes and legislative intent.8 9 Using essentially the head-
note prepared by the court for the Slaten opinion, the case decided
that there were two methods whereby the compensation act might be-
come operative: first, "as to employees who have accepted the terms
of the act by the method prescribed by Code §114-201, the bare fact
of engaging in work in the State (without rejecting the act) brings the
act into operation, insofar as injury arising out of the Georgia employ-
ment is concerned, regardless of where the accident itself may occur",
and second, "as to employees who have agreed to be bound by the act
by the method prescribed by Code §114-110, and who have not en-

85. 2 LARSON, WORKMEN'S COMPENSATION LAW p. 377 (1952).
86. 197 Ga. 1, 28 S.E.2d 280 (1943).
87. A previous rather superficial attempt appears in Metropolitan Casualty In-

surance Company v. Huhn, 165 Ga. 667, 142 S.E. 121 (1928).
88. Murphy v. American Mutual Liability Insurance Company, 70 Ga. App. 598,

28 S.E.2d 876 (1944); Cramer v. American Mutual Liability Insurance Com-
pany, 77 Ga. App. 236, 47 S.E.2d 925 (1948); Fidelity and Casualty Com-
pany v. Swain, 90 Ga. App. 615, 83 S.E.2d 345 (1954).

89. Lack of clarity in the answer is demonstrated by the difficulty of the Court
of Appeals in deciding the Staten case on the merits with the help of the
answer and that the Supreme Court granted certiorari to see that the answer
was right. For the Court of Appeals opinions see, Slaten v. Travelers In-
surance Company, 70 Ga. App. 665, 29 S.E.2d 98 (1944) and for the Su-
preme Court's approval, see Slaten v. Travelers Insurance Company, 197
Ga. 856, 80 S.E.2d 822 (1944).
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gaged in any work within this State, it is essential that the contract of
employment be executed within this State, in order that such employees
may receive compensation for injuries sustained while employed out-
side of the State." Even assuming that Code §§114-110 and 114-201 in
conjunction with §114-411 may be interpreted for such purposes and
assuming further that the technicalities of place of contract are ac-
ceptable as a factor in determining jurisdiction, it would seem that the
statutory program expressed in the Slaten case is not adequate in view
of the pulls and pressures of local interests and governmental policy
in determining conflicts questions, and that the development of law
after the decision must be along common law lines with the result
that eventually any reference to Slaten will be little more than lip
service.

At least a partial coup de grace was delivered in Martin v. Bitumin-
ous Casualty Corporation,O a survey decision, in which the members
of the Supreme Court were about evenly divided. The question pre-
sented was stated as follows: has the board jurisdiction to award com-
pensation where a Georgia employer employs a Georgia resident in
Ohio through an agent of the Georgia employer, to drive a truck
loaded with freight from Ohio to Georgia, and the employee is killed
in the course of his employment in Kentucky while enroute to Geor-
gia? The employee had driven the truck from Georgia to Ohio for a
former employer and upon reaching Ohio the truck was leased to the
new employer who employed the employee for a one-trip haul from
Ohio to Georgia. The new employer maintained an office and place
of busines in Ohio which was authorized by his I.C.C. certificate, and
he had accepted the provisions of the compensation act of Georgia. The
single director, full board and the superior court all held that the
board did not have jurisdiction and upon equal division in the Court
of Appeals, the case was transferred to the Supreme Court. By a vote
of 4 to 3, with one of the 4 concurring in a separate opinion the Su-
preme Court reversed the judgment below and ruled that the board
had jurisdiction. As the contract of employment was obviously made
in Ohio, to reach such a conclusion it was -necessary for the majority
to travel the route indicated by Code §114-201. As it travelled along,
the court pointed out that the employer and employee were both
Georgia residents, and that the employee was engaged in the perform-
ance of services in the regular business of the employer and hence
the envployee was an employee according to Code §114-201 and he was

90. 215 Ga. 476, 111 S.E.2d 53 (1959). For a comment on the case, see 23 GA.
B. J. 132 (1960). In New Amsterdam Casualty Company v. Thompson, 100
Ga. App. 677, 112 S.E.2d 273 (1959), a survey decision, the conflicts question
was readily answered by Code §114-411.
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,no less so simply because he was on a one-trip haul that originated
in Ohoi under a contract made in Ohio. The next step was to observe
that the employee had not given notice to reject the act and it was
not unusual to assume that two Georgia residents are familiar with
Georgia law and subject to its provisions. It is true that the imputa-
tion of "knowledge of law" is a flexible device frequently employed
by'the courts, but the idea is difficult to accept in view of the fact that
the need to give notice did not arise unles there was coverage and
whether there was coverage was a matter in much dispute and did not
become settled until after the employee was dead. As for the idea that
the employee has become such under Code §114-201, this is not in ac-
cord with Slaten because the "bare fact of engaging in work in this
State" has not occurred. The concurring opinion finds support in
Slaten from a portion of one sentence which it quotes and which
reads: "In the absence of the making of a contract within the State,
since no work thereunder in the State is required, the parties thereto
could not be subjected to the terms of the Georgia law-" But this
sentence, even the part given particular emphasis by the court, should
bring little comfort to the majority. In the same paragraph as the
quoted sentence the court observes in reference to Code §114-201 that
"it is sufficient to bring the act into operation as to them (employer-
employee) if they actually engage in work in this State", and again, in
the same paragraph the court observes that "Code §114-411 very defi-
nitely requires that in cases where there has been no work within this
State, a prerequisite to compensation for injury sustained without the
State is that the contract of employment must have been made within
this State." Moreover, the sentence quoted in the concurring opinion
appears in Slaten with reference to Code §114-110, and explains how
jurisdiction is obtained merely by the execution of a contr act. The
emphasized portion, "since no work thereunder in the state is re-
quired," does not mean that the mere appearance in the contract of a
provision calling for work in Georgia is sufficient to confer jurisdic-
tion, but that jurisdiction would be possible if work is actually done
in Georgia.

The dissenting opinion, which was rendered by Chief justice Duck-
worth (who, incidentally spoke for the full bench in Slaten), points
out that merely a simple reading of Code §114-411 shows beyond all
doubt that the injury in this case was not covered by the Georgia act
as an indispensable element under such code section is that the employ-
ment contract he execeuted in this State. Moreover, according to the
dissent, instead of thus deciding the present case which would be in ac-
cord with Slaten, the majority acted legislatively and decided the pres-
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ent case on the basis of what the law "ought to be" rather than what
the law "is" which had resulted in the production of competing pre-Yi -stliation.fl
cedents and created a "most unhappy and unsatisfying . .''.

So much then for the Slaten and the survey decisions and it seems
obvious that the latter expands the group of factors which dtemrmine
the existence o fthe board's jurisdiction in regard to out of state acci-
dents and such expansion results from the method of common law.
Probably anx, cleavage from precedent is to be regretted and vet the
very esence of common law is a capacity to change in the face of new
conditions, and vet in doing so to make possible a requisite stability.9 1-

AUTOPSY

Code §114-503 provides, inter alia, that the employer or the board
"shall have the right in any case of death to require an autopsy at the
expense of the party requesting the same." In Em plover Mutual Lia-
bility Insurance Company v. Carson,92 proper requests for an autopsy
were submitted to the widow (claimant) both before and after the
funeral which were refused and at the hearing she testified that she
still did not want an autopsy. The court held that such refusal by the
widow did not preclude the right to compensation and authorize the
dismissal of the claim. In making this construction, the court noted
that the code section in question did not provide a penalty for such
refusal even though penalties were provided for other types of pro-

scribed conduct and that no procedure whereby such a request could
be enforced was set out in the code section.

It is unfortunate that autopsies are not used more frequently. The
death certificate, which is highly unreliable, enjoys a presumptive
role93 and frequently appears in compensation proceedings. The ad-
dition of a provision to the compensation act which is similar to the
one in the occupational disease act might help.9 4

3'lEMBER Loss

In Villiamson v. Aetna Casualty and Surety Company,95 the ques-
tion was raised as to whether an employee was entitled to an award
of compensation for partial loss of use of his legs which had suffered

91. In every judicial decision there is some "is" and some "ought" and in most
of them the "ought" will tend to circumvent the "is" so long as our society
retains a basis in morality.

91a. POUND, INTERPRFTATIONS OF LEGAL HISTORY, p. 1 (1923) .
92. 100 Ga. App. 409, 111 S.E.2d 918 (1959).
93. Ga. Laws 1945, p. 236, 242, GA. CODE ANN. §88-1118 (Supp. 1958).
94. Ga. Laws 1946, p. 102, 112, GA. CODE ANN. §114-818 (Rev. 1956).
95. 101 Ga. App. 220, 113 S.E.2d 208 (1960).
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severe acid burns in a work-connected accident. The burns completely
healed but left the employee with a condition which was diagnosed

as chronic eczeiatoid dermatitis. In reversing an award by the board

which denied compensation largely because of a misundering as to

the role of pain in determining disability, the court ruled that in in-

juries to Specific meml)ers, loss of use must be rated on "the basis of
pain, among other factors, for where pain is sufficiently severe to pre-

vent a normal function of the member a partial loss of use of that

member results." As a member loss was involved, the fact that claim-
ant had not suffered a loss of earning capacity made no difference.

PROCEDURE, FINDINGS AND REVIEW

(a) Time Limitations. (1) Filing Claim. The statute provides that

the right to compensation is forever barred unless a claim is filed with
the board within one year from date of accident.9 1 In Chevrolet Parts
Division, GMC v. Harrell," -, the accident occurred on October 26, 1957,

and the claim and request for a hearing were mailed on October 25,

1958, which was Saturday and were not received by the board until
Ifonday, October 27, 1958. The court held that the claim was not filed

within the year on the ground that filing does not occur until the
claim is actually delivered to and received by the board or some official
thereof, hence merely rhailing is not adequate and the receipt of the

claim on Monday was too late as the rule which permits an extra day
when the last day falls on Sunday is not applicable to time limitations

expressed in months or years.98

(2) Appeals to Superior Court. Code §114-708 provides that a copy

of an award by the board shall "immediately be sent to the parties at

dispute" and Code §114-710 provides for appeals to the superior court
within 30 days from the date of any such final award. In Sweatman

v. Hartford Accident and Indemnity Company,9 9 the attorney repre-

senting the claimant furnished the board with his office address and
copies of the award were sent to such address. In the meantime, how-

ever, the attorney had moved his office and never received copies of
the award, which, incidentally, was made more than a year after the
appeal from the single director was filed. The court held that an ap-

peal now brought to the superior court could not be dismissed be-
cause of time as there had been no final award until notice was re-
ceived, and the 30 (lay time period did not begin to run until there was

96. GA. CODE §114-305 (1933).
97. 100 Ga. App. 280, 111 S.E.2d 104 (1960).
98. GA. CODE §102-102 (8) (1933).
99. 100 Ga. App. 734, 112 S.E.2d 440 (1959).
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a final award. In rcaching this conclusion, the court construed the lan-

guage of the act dealing with giving notice as mandatory.
It was also held during the survey period that when a claimant failed

to fine an appeal with the board within the 7 day period, and the
board refused to review such appeal, that claimant could proceed with
an appeal directly to the superior court as provided for in Code
§114-710.100 Such direct appeals must be filed within 30 days after
the single director's award.

(b) Evidence. An award which is supported by sufficient competent
evidence will not be reversed because of the improper admission of
hearsay testimony. 0 1 It is a general rule that in all compensation cases
the burden of proof is on the claimant. However, where an award of
compensation is made which calls for the payment of weekly sums
"until terminated in accordance with the compensation law," the bur-
den of showing a change of condition which will authorize a cessation
or dimunition of such payments is on the employer. Where such pay-
ments are discontinued by the employer, and the employee requests
a hearing, the burden of showing change of condition remains on the
employer. 0 2 Where parties have entered into an agreement-settlement
which has been approved by the board, the matter now becomes res
judicata, and the burden of proof is on the person attempting to
establish the invalidity of such agreement.' 03

In a proceeding based on change of condition, the testimony of
medical experts who had not examined claimant at or before the
original claim was filed is admissible when there is other testimony
as to change of condition. Refusal of board to consider such evidence
may warrant a reversal.' 04 A court may not take judicial notice of the
rules and regulations of the board even though the act authorizes the
board to promulgate such rules.'05 In ascertaining the physical condi-
tion of a claimant in a compensation proceeding, the director has the
right to consider the physical appearance of the claimant at the hear-
ing. Such appearance may be considered as a factor in substantiating

100. Michigan Mutual Liability Company v. Alford, 100 Ga. App. 234, 110 S.E.2d
710 (1959).

101. General Accident Fire and Life Assurance Corporation v. Teal, 100 Ga. App.
314, 111 S.E.2d 113 (1959).

102. American Casualty Company v. Herron, 100 Ga. App. 661, 112 S.E.2d 160
(1959).

103. Manus v. Liberty Mutual Insurance Company, 100 Ga. App. 289, 111 S.E.2d
103 (1959).

104. American Mutual Insurance Company v. Grimes, 100 Ga. App. 51, 109
S.E.2d 837 (1959). In this case a dissenting opinion was based on the con-
tention that the testimony of such medical experts had been actually con-
sidered by the board.

105. Manus v. Liberty Mutual Insurance Company, 100 Ga. App. 289, 111 S.E.2d
103 (1959).
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testimony as to claimant's condition. 10 6 In the use of hypothetical
questions, it is not essential to the admissibility of the evidence ob-
tained thereby that all of the facts be grouped together in such ques-
tion or that it be a complete resume of every fact entering into and
involved in the case. 107

(c) Findings. It is well settled that the validity of an award will
depend upon whether it is supported by adequate findings and that
generally such findings may be classified as either basic or ultimate;
and that ultimate findings alone are not sufficient. 108 Moreover, the
arrangement of the evidence in narrative form or a summary of such
evidence is not a finding.10 9

It is also well settled that findings must be supported by evidence
and in making findings, the director or board may not arbitrarily re-
ject competent evidence. In Cook v. Georgia Department of Reve-
nuc,110 in which claimant attempted to establish a casual relation be-
tween exertion and a heart attack, the board, in denying compensa-
tion, found that no witness had testified that such a causal relation
existed. The court pointed to substantial evidence in the record by
medical experts to the effect that such a relation existed, and a rever-
sal followed. The court noted that the board could have found
against such evidence and properly denied compensation but it was
error to arbitrarily deny the presence of such evidence.

At times, where the findings are incomplete, the court will not dis-
turb the award on review but will let it stand. This situation was pre-
sented in General Motors Corporation v. Allen,11 ' and even though the
findings were incomplete the court refused to disturb the award, not-
ing that it was supported by ample evidence and there was no point
in returning the case to the board merely to "strengthen" the find-
ings. Finally, where the board makes findings which are based on an
erroneous legal theory-for example, that the burden of proof is on
the wrong party-the board has acted in excess of its powers and its

106. American Casualty Company v. Herron, 100 Ga. App. 661, 112 S.E.2d 160
(1959).

107. Crawford W. Long Hospital v. Mitchell, 100 Ga. App. 276, 111 S.E.2d 120
(1959).

108. 2 DAVIS ADMINSrRATIVE LAW TREATISE, §§16.01, 1606 (1958).
109. Michigan Mutual Liability Company v. Alford, 100 Ga. App. 234, 110 S.E.2d

710 (1959).
110. 100 Ga. App. 172, 110 S.E.2d 552 (1959). After considering such evidence,

the board made an award of compensation. Department of Revenue v.
Cook, 101 Ga. App. 688, 114 S.E.2d 806 (1960). For a similar situation see
Crawford W. Long Hospital v. Mitchell, 100 Ga. App. 276, 111 S.E.2d 120
(1959).

111. 100 Ga. App. 112, 110 S.E.2d 431 (1959).
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award will be reversed even though it is supported by the evidence.1 1 2

(d) Board: appeals and jurisdictior. When a case comes to the
board from a deputy director, the board may not act in an appellate
capacity; hence it would be error for the board to reverse the deputy
on the ground that there is no evidence to support the award.11 3

A final award of the board may be appealed to the superior court
and the grounds upon which such an appeal may be taken are set
out in Code §114-710. In Thompson v. Walker,114 the claimant ap-
pealed to the superior court by filing a lengthy document which con-
tained much of the testimony but nowhere embodied exactly any of
the grounds for appeal. The court held that it was not necessary
that the appeal should be in the language of the statute and that it
would be sufficient if the appeal could be construed as assigning error
on any of the grounds which were set out in the statute.

An agreement between the parties as to compensation which is ap-
proved by the board has the status of a judgment and may not be re-
opened except for change of condition or fraud. Hence an order of the
board which released an insurer from the duty to pay compensation
in accord with a previous settlement on the ground that a different
insurer is liable is beyond the board's jurisdiction."15

112. American Casualty Company v. Herron, 100 Ga. App. 661, 112 S.E.2d 160
(1959).

113. General Motors Corporation v. Allen, 100 Ga. App. 112, 110 S.E.2d 431 (1959).
114. 99 Ga. App. 748, 109 S.E.2d 833 (1959).
115. National Union Insurance Company v. Mills, 99 Ga. App. 697, 109 S.E.2d

830 (1959). In view of the fact that in death benefit cases, spouses and
children are beneficiaries, the board has jurisdiction to apply the relevant
law of domestic relations. Wolverine Insurance Company v. Leach, 100 Ga.
App. 570, 112 S.E.2d 10 (1959).
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