
PRACTICE AND PROCEDURE

By ROBERT H. HALL*

While we again find a tremendous number of cases involving prac-
tice and procedure, most of them continue to restate familiar prin-
ciples that seem to reoccur every year or so. As to the General As-
sembly, 1960 was a rather quiet year with very little procedure reform.
The four new acts relating to this subject are commented upon be-
low tinder their appropriate titles.

ACTIONS

It has been repeatedly held that the essential elements of an alleged
cause of action are simply a duty and a breach of it. Broyles v. John-
son' held that as against a general demurrer, allegations of facts from
which the existence of a duty may be fairly inferred and showing a
])reach of it are sufficient.

It was held in Beaver v. Akins2 that while a plaintiff cannot, by suing
a defendant, compel the defendant to plead a setoff against him and
so rid himself of possible future litigation, neither can a party split
his cause of action by suing for only part of his matured demands on
an open account and reserving part of them for future litigation.
These principles are applicable where the breach is pleaded in a set-
off or recoupment against the plaintiff. The court also held that the
mere fact that the defendant failed to pray for judgment in his favor
in his plea of setoff to the first action does not give him a right of ac-
tion now, since the jury in the first action by finding in favor of the
plaintiff for some amount, adjudicated under the pleaded facts re-
lating to the note and open account the respective rights and liabili-
ties of the parties under both up to the date of that verdict.

Hamner v. Johnson3 held that Code Section 37-1007, (providing that
where there is one common right to be established by or against sev-
eral, and one is asserting the right against many, or many against
one, equity will determine the whole matter in one action) does not
apply in a law action, especially where the action was transferred
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1. 100 Ga. App. 511, 111 S.E.2d 766 (1959).
2. 99 Ga. App. 729, 109 S.E.2d 635 (1959).
3. 100 Ga. App. 1, 109 S.E.2d 881 (1959).
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from the Supreme Court on an adjudication that no equitable issue
was involved.

Public National Insurance Co. v. Wheat4 held that in an action by
an injured claimant against insured tort feasor's insurance company
after claimant had secured a judgment against the insured tort feasor,
the action is deemed to be one ex contractu (even though )plaintiff had
received personal injuries) ; liability of insurance company is predicated
on the policy not the insured tort.

In an action by a landlord against tenant for a bad check, a setoff
by tenant which alleged on information and belief that plaintiff had
sold certain plows belonging to defendant was held in Dean v. Wilson 5

not sufficient to show a conversion of property into money; therefore,
setoff claim must be considered ex delicto, which may not properly
be joined with an action ex contractu. The court also pointed out that
misjoinder of causes of action cannot be reached by a general demurrer.

General Accident, Fire & Life Assurance Corporation, Ltd. v. Foun-
tain, by next friend", held in an action against a school bus insurer to
recover on accident policy for injuries sustained by school child, the
various acts of negligence alleged in the petition were merely histori-
cal facts not necessarily making suit ex delicto; action is ex contractu
based upon accident policy.

Peoples Loan & Finance Corp. of Rome v. McBurnette7 held that a
cause of action in trover against two persons, one of whom had sold
plaintiff's property and the other of whom had purchased same, was
not a joint, but a joint and several, cause of action, since plaintiff
could elect to sue either or both of such persons and was not required
to join them in the same suit.

Todd v. Bivins8 held that the defenses of multifariousness and du-
plicity are not favored by courts of equity; and where the plaintiffs
have a common interest against all of the defendants i.n a suit as to one
or more of the questions raised by it, so as to make them all necessary
parties for the purpose of enforcing that common interest, the cir-
cumstances of some of the defendants' being subject to distinct lia-
bilities in respect to different branches of the subject matter will not
render the bill multifarious.

4. 100 Ga. App. 695, 112 S.E.2d 194 (1959).
5. 100 Ga. App. 710, 112 S.E.2d 315 (1959).
6. 100 Ga. App. 802, 112 S.E.2d 630 (1959).
7. 100 Ga. App. 4, 110 S.E.2d 32 (1959).
8. 215 Ga. 402, 110 S.E.2d 768 (1959).
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PARTIES

Smith v. Pope9 restates the rule that a suit by a member of a part-
nership is not a suit by the partnership and cannot be amended so as
to change the parties plaintiff from the individual partner to the part-
nership.

While the more regular form is for the minor to sue by the next
friend, it is the substance of the suit, and not its technical form, that
must determine its true character. Therefore, Keenan Welding Sup-
plies Co. v. Bronner'o held that the words "Administrator of the estate
of Annie Lois Minter" was in fact a suit for the use of minor children
by next friend,.

Dixie Queen Produce Co. v. Brown" held that appellation "com-
pany" may be used by an individual and is as appropriate to unin-
corporated associations as to corporations. Therefore, a demurrer on the
ground that a suit brought in the name of the Dixie Queen Produce
Company did not impart a legal entity because petition alleged that
Dixie Queen Produce was not a corporation should not be sustained.
If the petition on its face shows that plaintiff or defendant is not a
legal entity or that the court is without jurisdiction of the parties
or subject matter, a general demurrer lies without it specifying where-
in the infirmity of the petition lies and asserts in general terms that
the petition sets forth no cause of action.

As to the status of an intervenor, it was held in Mayor of Carrollton
v. Chambers12 that when an equitable petition is dismissed upon gen-
eral demurrer, an intervention (previously interposed) follows the fate
of the original petition.

In Hamner v. Johnson13 it was held that there is no authority of law
to the effect that in a law case a party defendant could be added on
petition of an existing defendant. Code section 37-1005 applied only
to equity cases.

Whereas mandamus seeks to enforce the personal obligation of the
individual to whom it is addressed and acts directly on the person,
Crow v. McCallumn4 held in a suit for mandamus to compel certain
city officials to turn over certain funds that the predecessors in office
were not necessary parties since the present officials could be required
to do all the acts necessary, nor was the city employing such officers

9. 100 Ga. App. 369, 111 S.E.2d 155 (1959).
10. 100 Ga. App. 400, 111 S.E.2d 140 (1959).
11. 100 Ga. App. 150, 110 S.E.2d 421 (1959).
12. 215 Ga. 193, 109 S.E.2d 755 (1959).
13. 100 Ga. App. 1, 109 S.E.2d 881 (1959).
14. 215 Ga. 692, 113 S.E.2d 203 (1960).
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a necessary party because the action is a personal one against the offi-
cers.

It was held in Tyson v. Nimick' 5 that a peition alleging, that the
defendant and her husband each owned one-half interest in land, that
they entered into an oral contract by which plaintiff, a logger, was to
cut and remove timber from the land, and that the land was con-
veyed to the wife, and that the husband and wife were divorced, and
that the wife refused to carry out the contract, was subject to general
demurrers in that the contract was vague and indefinite in its terms,
and in that the husband should have been a party, and in that no at-
tempt was made by plaintiff to recover upon a quantum meruit basis.

Nalley Discount Co. v. Queen Insurance Co. of America'6 restates
the rule that misjoinder or nonjoinder of parties plaintiff or de-
defendant is a ground for special demurrer; however, failure to name a
necessary or indispensable party leaves the court without jurisdiction.

Bell v. Allied Finance Co.17 held that an equitable petition of junior
judgment to subject equitable interest of allegedly insolvent judgment
debtor in realty was not demurrable on ground that grantee in security
deed was not made party defendant, where petition admitted validity
and superiority of security deed.

PETITIONS

Spindel v. Gulf Oil Corporation's held that pleadings couched in
ambiguous or alternative language will, on demurrer, be given the
construction most unfavorable to the pleader.

Vandiver v. Endicott'9 restates the rule that exhibits attached to a
petition control over its general allegations.

As to counts in a petition which did not differ in any substantial
particular from each other, S. A. Lynch Corporation v. Greene20 held
that this fact might have been a good ground for striking the addi-
tional counts as being surplusage, but was not a good ground of gen-
eral demurrer.

Head v. Stephens21 held that a petition at law may be changed to a
petition in equity by amendment not otherwise objectionable.

In a specific performance action by a buyer, reference to the plat in
the contract describing the property which was referred to by book

15. 99 Ga. App. 722, 109 S.E.2d 627 (1959).
16. I00 Ga. App. 773, 112 S.E.2d 441 (1959).
17. 215 Ga. 631, 112 S.E.2d 609 (1960).
18. 100 Ga. App. 323, 111 S.E.2d 160 (1959).
19. 215 Ga. 250, 109 S.E.2d 775 (1959).
20. 99 Ga. App. 797, 109 S.E.2d 615 (1959).
21. 215 Ga. 184, 109 S.E.2d 772 (1959).
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and page in the office of the clerk where plat was recorded was held
sufficient in Crooke v. Property Management Services, Inc. 22

It was held in Teasley v. Jones2 3 that an allegation that a party is
owner of a described lot of land is an allegation of an ultimate fact
and not a conclusion of law.

Midland Properties v. Farmer24 restates the rule that while conclu-
sions should not be alleged as a basis for recovery, the same are not
demurrable where there are facts alleged to support them, even though
they appear in other parts of the petition. MTiany facts, especially those
resting peculiarly within the knowledge of the opposite party, may be
alleged in general terms.

AMENDMENTS

Where amendment to a petition in a suit on account adds in the
same count a suit for damages, the amendment sets up a new cause
of action which by proper objection may be properly disallowed. How-
ever, Devine v. Geiger25 held that where such amendment has been
regularly allowed and filed and the petition as amended sets forth a
cause of action, the same should not be dismissed on motion on the
ground that the amendment adds a new cause of action.

Kingery v. Yancey Bros. Co. 20 held that where an original plea does
not set up any defense whatever, an amendment, the purpose of which
is to set up a defense not indicated by or referred to in such plea should
be rejected on the ground that there is nothing to amend by.

It was held in Whitehurst v. Del-Cook Timber Co., Inc. 27 that where
the record did not show that the defendant objected to the allowance
of an amendment to the petition, by special demurrer or otherwise,
on the ground that it alleged a new cause of action, this question was
not before the court.

Peoples Loan & Finance Corp. of Rome v. McBurnette28 held that
where, after demurrers are sustained with leave to amend, an amend-
ment is filed pursuant to such order, questions raised by demurrer prior
to amendment become extinct and nugatory and are not subject to re-
view. The court completely ignored the 1953 amendment 29 to Code
section 81-1001 which provides,

22. 215 Ga. 410, 110 S.E.2d 677 (1959).
23. 215 Ga. 135, 109 S.E.2d 514 (1959).
24. 100 Ga. App. 8, 110 S.E.2d 100 (1959).
25. 100 Ga. App. 245, 110 S.E.2d 687 (1959).
26. 100 Ga. App. 178, 110 S.E.2d 411 (1959).
27. 215 Ga. 124, 109 S.E.2d 602 (1959).
28. 100 Ga. App. 4, 110 S.E.2d 32 (1959).
29. Ga. Laws 1953, No. Sess., p. 82, GA. CODE ANN. §92A-502 (Supp 1958).
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Either party who amends or attempts to amend his petition
or other pleadings in response to order or other ruling of
court shall not be held to have waived his objection to such
order or ruling but may thereafter take exception thereto
as in other cases.3 0

Roberts v. McCollum,3 1 held that a void proceeding is not amend-

able.
Ritzert v. Bulloch County32 restates the rule that where a trial court

overrules a general demurrer and direct appeal is taken, the trial court
has power before remittitur is transmitted by clerk of appellate court
to allow amendment to petition. The case remains pending in the trial
court until remittitur of the appellate court is made the judgment of
that court.

VENUE

Code section 79-402 provides,

Transient persons whose business or pleasure causes a fre-
quent change of residence, and having no family permanently
residing at one place in this State, shall be held and deemed,
as to third persons, to be domiciled at such places as they at
the time temporarily occupy.

Thus, Bell v. Stevens3 3 held that a defendant's plea to the jurisdiction
that he was an Army officer who had no fixed place of abode in the
state, that he had removed himself from DeKalb County and was not
a resident when copy was left at his former place of abode within said
county and that he was temporarily located in Fulton County set out
an issuable defense.

Harper v. Gunby34 restates the rule that where the only substantial
equitable relief prayed is against nonresidents of the county, the court
is without jurisdiction to grant relief.

It was held in Sanders v. Yates35 that the courts of one state may take
jurisdiction of a transitory cause originating in another state when the
defendant has been locally found and served, although both parties
are at that time domicilary residents of the foreign state.

Morris v. Bell3 6 restates the rule that if the verdict of the jury con-

30. See in this regard, Tanner v. National Casualty Co., 214 Ga. 705, 107 S.E.2d
182 (1959) ; Jackson v. Jackson, 214 Ga. 619, 106 S.E.2d 783 (1959).

31. 215 Ga. 174, 109 S.E.2d 744 (1959).
32. 100 Ga. App. 686, 112 S.E.2d 235 (1959).
33. 100 Ga. App. 281, 111 S.E.2d 125 (1959).
34. 215 Ga. 466, 111 S.E.2d 85 (1959).
35. 215 Ga. 218, 109 S.E.2d 739 (1959).
36. 100 Ga. App. 341, 111 S.E.2d 270 (1959).
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stitutes a finding in favor of the resident defendant, the court could.
no longer retain jurisdiction over the nonresident defendant to enter
a judgment against him. This rule is not changed by the fact that the
nonresident defendant pleaded to the merits without filing a special
plea to the jurisdiction. The court held that there is no waiver in such
a case, rejecting the reasoning found in Davis v. Waycross Coca-Cola
Bottling Co.37 It also stated that the resident co-defendant was not an
essential party to the motion in arrest of judgment. However, Rogers
v. Styles38 held that where only one of the defendants was a resident
of the county where suit was brought, it was improper for the counsel
for plaintiff to inform the jury in his argument that they must return
a verdict against the resident defendant in order that the verdict
against the other defendants be valid.

Citizens Bank of Hapeville v. C. W. Matthews Contracting Co.39 re-
states the rule that subject to certain exceptions, all civil cases shall
be tried in the county where the defendant resides.

Lewallen v. Rogers4° held that the residence of defendant on the
date which suit is filed and summons is served determines the county
in which the action for damages may be instituted against him.

In a suit against a corporation to enjoin continuing trespass to land,
though predicated upon ownership and of necessity requiring the as-
certainment and establishment of the boundary line in controversy,
Dawson v. Altamaha Land Co.4 1 held such not to be a case respecting
title to land which must be brought in the county in which the land
is located, but because of the character and nature of the relief sought,
the case was one in equity involving determination of a disputed
boundary line, and therefore, the suit was properly brought in the
county of the residence of a defendant against whom substantial equi-
table relief was prayed.

Brown v. Goodloe42 reiterated the rule that where custody of a
child has been finally awarded to the parents alternatively, a writ of
habeas corpus brought by the mother to obtain full-time custody of
the child should be brought against the father in the county of his
residence.

It was held in Bartlett v. Bartlett43 that exclusive original jurisdic-
tion to determine custody of minor children under 17 years of age as
between parents of child is vested in courts having jurisdiction of

37. 60 Ga. App. 390, 3 S.E.2d 863 (1939).
38. 100 Ga. App. 124, 110 S.E.2d 582 (1959).
39. 99 Ga. App. 652, 109 S.E.2d 691 (1959).
40. 100 Ga. App. 267, 110 S.E.2d 596 (1959).
41. 215 Ga. 700, 113 S.E.2d 129 (1960).
42. 215 Ga. 755, 113 S.E.2d 393 (1960).
43. 99 Ga. App. 770, 109 S.E.2d 821 (1959).
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habeas corpus or divorce and alimony actions, and a juvenile court
can obtain jurisdiction to determine custody of such children in a
contest between parents only by a transfer of jurisdiction from a court
having jurisdiction in divorce or habeas corpus cases.

Bishop v. Peoples Loan & Finance Corporation44 held that dismissal
of a plea to the jurisdiction filed by two nonresident defendants was
not error because a suit for conspiracy to defraud can be brought
against all parties thereto where any defendant resides in the county
of the suit.

PROCESS AND SERVICE

Where the defendant is a nonresident of the county in which the
action is pending, Bishop v. Peoples Loan & Finance Corporation45

held that the defendant was properly served by a deputy sheriff of an-
other county although the defendant was also a nonresident of that
county.

Code section 81-212 was amended 46 to abolish the distinction be-
tween service of minors under and over the age of fourteen years.

DEFAULT JUDGMENTS

Although a trial judge has broad discretion in setting aside a de-
fault judgment, he may not act arbitrarily, but must exercise a sound
and legal discretion. In Swain v. Harris47 the defendant's motion to
open a default judgment was based on the allegation that at the serv-
ice of the petition the defendant was extremely busy and believed that
he had until the next term of court to make his answer. The Court of
Appeals held that the petition did not set forth a reasonable excuse
for failure to answer, and the tiial court abused its discretion in al-
lowing the default to be opened.

XVhere a defendant alleges that he failed to answer the petition
because he relied on the oral promise and assurance of plaintiff's at-
torney that defendant's objections to the petition in regard to the
amount sued upon would be adjusted, Owen v. Piel Paint Co., Inc. 48

held the petition sets forth no facts showing a proper case for opening
the default and setting aside the judgment as provided by Code section
110-404. The same is true where the movant to set aside a default
judgment complains that the judgment was not personally signed by

44. 101 Ga. App. 53, 113 S.E.2d 161 (1960).
45. 101 Ga. App. 53,113 S.E.2d 161 (1960).
46. Ga. Laws 1960, p. 204, GA. CODE ANN. §81-212.
47. 101 Ga. App. 263, 113 S.E.2d 467 (1960).
48. 100 Ga. App. 101, 110 S.E.2d 437 (1959).
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the trial judge and that his signature was affixed by a stamp contain-
ing a facsimile of trial judge's signature. The presumption in favor
of the validity of judgments is not overcome where there is no evidence
that the judge did not stamp his name on the judgment or direct
thatit be done by some other person in his immediate presence.

DEFENSIVE PLEADINGS

Crawford v. Sumerau49 held that a demurrer which attacks a petition
or a part thereof on the ground that it does not set forth a proper
measure of damages is a special and not a general demurrer.

The office of a special demurrer is to compel the plaintiff to set
forth his complaint plainly, fully and distinctly where he has failed
to do so. However, Life & Casualty Insurance Company v. Lingerfelt5 °

held that a plaintiff is not required to allege impossible particulars
or unnecessary details, nor to set forth evidence relied on to make
out a cause of action. It is sufficient if he alleges enough to inform
the opposite party of the grounds of his action, to enable a jury to
find an intelligible and complete verdict and the court to declare
distinctly the law of the case.

Gowan v. Andrews51 and Crawford v. Sumerau5 2 restate the rule that
a demurrer, being a critic, must itself be free of imperfection, and this
is particularly true of a special demurrer, since its office is to point
out clearly and specifically the alleged imperfection in the pleading
attacked by it. Also, unless the defendant can admit all that is alleged
and still escape liability, a general demurrer to a petition should not
be sustained.

Savannah News-Press, Inc. v. Harley5 3 restates the rule that a de-
murrer admits all well-pleaded allegations of a petition, but does not
admit conclusions of the pleader, unsupported by facts authorizing
such a conclusion.

Parramore v. Williams54 held that an allegation that the wife was
surety for her husband for the purposes of the demurrer would be
taken as true even though the statute prohibits the wife from binding
her separate estate by contract of suretyship for the obligation of her
husband.

As to the fate of a demurrer not renewed after material amendments
were made to the petition, it was held in Southern Bell Telephone and

49. 100 Ga. App. 499, 111 S.E.2d 746 (1959).
50. 100 Ga. App. 477, 111 S.E.2d 724 (1959).
51. 100 Ga. App. 483, 111 S.E.2d 640 (1959).
52. 100 Ga. App. 499, 111 S.E.2d 746 (1959).
53. 100 Ga. App. 387, 111 S.E.2d 259 (1959).
54. 215 Ga. 179, 109 S.E.2d 745 (1959).
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Telegraph Company v. Brackin55 that since the demurrers were not
renewed to the petition as amended, and no new demurrer was inter-
posed thereto after material amendment, the petition would be treated
as not demurred to.56

Gaultney v. Windhan,57 and Bulloch County v. Ritzert58 restated
the familiar rule that on general demurrer, all well-pleaded allegations
of the petition, together with all reasonable inferences to be drawn
therefrom, should be taken as true, and the petition should be con-
strued most strongly against the pleader.

Whitehurst v. Del-Cook Timber Company59 restates the rule that
on demurrer, contradictory or ambiguous pleadings must be construed
most strongly against the pleader.

It was held in Ingalls Iron Works Company v. City of Forest Park6 0

that while generally an allegation of agency is sufficient to withstand
both general and special demurrer, such is not true in cases involving
powers and duties of public officials, where the agent is without au-
thority of law to act.

It was held in Head v. Browningl that a general demurrer to an
equitable petition will not be sustained if the facts alleged entitle the
plaintiff to any of the substantial relief prayed for, and should be over-
ruled if any part of the pleading is good in substance.

In S. A. Lynch Corporation v. Greene62 it was held that contributory
negligence and the failure to exercise ordinary care for one's own
safety, after the discovery of the negligence on the part of the de-
fendant, is a defensive matter and is a question for the jury. Questions
of negligence, cause and proximate cause ought not to be decided on
demurrer except in plain, palpable and indisputable cases. Also a pe-
tition which alleges facts from which a duty on the part of the de-
fendant to exercise a particular degree of care toward the plaintiff
may be inferred, which if proved, would authorize a jury to find that
the defendant had breached the duty by the failure to exercise the re-
quired care, and that damages resulted therefrom, is sufficient to state
a cause of action.

The familiar principle that the demurrer admits only the facts and

55. 215 Ga. 225, 109 S.E.2d 782 (1959).
56. See also in accord Lumbermen's Underwriting Alliance v. Jessup, 100 Ga.

App. 518, 112 S.E.2d 337 (1959).
57. 99 Ga. App. 800, 109 S.E.2d 914 (1959).
58. 99 Ga. App. 655, 109 S.E.2d 618 (1959).
59. 215 Ga. 124, 109 S.E.2d 602 (1959).
60. 99 Ga. App. 706, 109 S.E.2d 835 (1959).
61. 215 Ga. 263, 109 S.E.2d 798 (1959).
62. 99 Ga. App. 797, 109 S.E.2d 615 (1959).
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not the legal conclusions drawn therefrom by the pleader was again
reiterated in Vandiver v. Endicott.G3

It was held in Teasley v. Jones64 that the ground of demurrer seek-
ing to raise the question of estoppel containing allegations of fact as a
basis therefor which do not appear on the face of the petition is a
speaking demurrer and was improper.

The familiar rule that allegations of the petition must be assumed
to be true in ruling on demurrers was against restated in Head v. Ste-
phens.

65

It was held in Citizens Bank of Hapeville v. C. W. Matthews Con-
tracting Co.6 6 that a general demurrer reaches the question of juris-
diction of the person without specifically setting forth that the court
was without jurisdiction.

Crow v. Bryan67 repeated the rule that a judgment overruling the
demurrers to an original petition and a judgment refusing to strike
an amendment to it, amount to an adjudication that the petition as
amended states a cause of action and such unreversed judgments are
the law of the case.

Moon v. Jones8 held that on motion to dismiss in the nature of a
general demurrer, the burden is on the plaintiff to allege facts which
will entitle him to recover, including the jurisdiction of the court, and
the pleadings will be strictly construed against him.

Midland Properties Co. v. Farmer"9 restates the rule that the legiti-
mate function of a special demurrer is to compel the pleader to dis-
close whether he really has a cause of action or defense. A special de-
murrer failing to point out wherein a particular allegation is irrele-
vant, immaterial, prejudicial, not germane or impertinent or which
does not point out wherein or how the petition is multifarious or
contradictory is too vague and general to be considered.

Clarke County School District v. Madden70 held that questions of
duplicity in the petition after amendment or whether the petition
as amended attempted to set up a new cause of action different from
that originally set forth in the petition are matters for special demur-
rer.

Hudson v. Sadtler7' held that allegations contained in an answer

63. 215 Ga. 250, 109 S.E.2d 775 (1959).
64. 215 Ga. 135, 109 S.E.2d 514 (1959).
65. 215 Ga. 184, 109 S.E.2d 772 (1959).
66. 99 Ga. App. 652, 109 S.E.2d 691 (1959).
67. 215 Ga. 661,113 S.E.2d 104 (1960).
68. 101 Ga. App. 79,113 S.E.2d 159 (1960).
69. 100 Ga. App. 8, 110 S.E.2d 100 (1959).
70. 99 Ga. App. 670, 110 S.E.2d 47 (1959).
71. 100 Ga. App. 232, 110 S.E.2d 706 (1959).
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cannot be considered in passing on demurrer to petition, and even
admissions in an answer will not serve to supply the defect which
would otherwise render petition subject to general demurrer.

Finn v. Carden72 restates the rule that where allegations of one count
show plaintiff's right to recover in any amount, the count is not sub-
ject to general demurrer.

In Home Finance Co. of Rome, Ga., Inc. v. Bank of LaFayette73 a
general demurrer was filed reciting that it was done without waiving a
plea in abatement which was also filed. The trial court first passed
on the general demurrer. This was held not to be a waiver of the plea
in that counsel was under no duty to object to the court's action of
first considering the demurrer.

Mansfield v. Standard Oil Co. of Kentucky74 held that where a de-
fendant admits a prima facie case and answers the burden of proving
an affirmative defense, but fails to carry such burden, a finding for the
plaintiff is demanded.

A petition in trover impliedly alleges as damages the value of the
property sued for, and an answer denying the allegations presents an
issue of the right to recover and of the amount. Ben Hyman & Com-
pany, Inc. v. Solow 7 5 held that it was error to dismiss the entire answer
on general demurrer, thus rendering the case in default, because the
answer raised issuable facts to be tried before a jury, and such error
was presunrptively harmful because the defendant was not in fact
accorded the opportunity to contest the amount of damages before a
jury.

Ritzert v. Bulloch County7G restates the rule that factitious demands
by special demurrer are not favored by the court.

Henderson, next friend v. Baird77 held that on demurrer, failure
to allege the essential facts by allegations falling short of the essential
facts must be construed to mean the absence of such essential facts.

Davis v. Jones7 8 held that an allegation that one of the partners
testified by deposition that this was the first time the incident had
happened in 45 years was a case of pleading evidence and a special
demurrer should be sustained.

72. 100 Ga. App. 270, 110 S.E.2d 693 (1959).
73. 215 Ga. 533, 111 S.E.2d 359 (1959).
74. 100 Ga. App. 393, 111 S.E.2d 151 (1959).
75. 101 Ga. App. 249, 113 S.E.2d 489 (1960).
76. 100 Ga. App. 686, 112 S.E.2d 235 (1959).
77. 100 Ga. App. 627, 112 S.E.2d 221 (1959).
78. 100 Ga. App. 546, 112 S.E.2d 3 (1959).
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MANDAMUS

Westberry v. Taylor79 restates the rule that the right to the extra-
ordinary aid of mandamus does not exist when there is available a

specific legal remedy. Sauls v. Winters8 ° held that mandamus will not

lie to compel an officer to do an act which he has no power to per-
form at the time application for the writ is made.

Crow v. McCallums ' held that persons holding public office may be
required by mandamus to perform a continuing duty which their pre-

decessors in office either refused or failed to do.
Smith v. Branch8 2 held that a petition for mandamus failed to state

a cause of action where the plaintiff did not show that he was entitled
to the compensation which he attempted to compel the commissioners
of roads and revenues of Liberty County to pay him.

INTERPLEADER

In Fulton National Bank of Atlanta v. Block8 3 a sales contract sig-ned
by the sellers, purchaser and broker contained provisions respecting
the return of an escrow fund, contrary to some provisions in a letter
transmitting the fund to the bank. The sales contract provisions ren-
dered the bank's duty to the parties so uncertain that it could not,
with safety or without danger of liability, comply with the demand
of either party that the bank was entitled to have the parties inter-
plead to determine their respective claims to the escrow fund.

CONTINUANCE

Reserve Life Insurance Co. v. Gay8 4 held there is no legal require-
ment in this state that notice of intention to apply for the continu-
uance of any matter must be given to the opposing party or his coun-
sel. A trial judge has authority to grant a continuance ex parte if he
desires, although the exercise of such authority is a matter of judicial
discretion. Once the continuance is granted, such grant is not subject
to revocation merely because it was ex parte and without prior notice
to opposing counsel.

Martin v. Bituminous Casualty Corporations5 restates the rule that
the grant or denial of a continuance rests always in the sound discre-
tion of the trial court.

79. 215 Ga. 464, 111 S.E.2d 77 (1959).
80. 215 Ga. 515, 111 S.E.2d 41 (1959).
81. 215 Ga. 692, 113 S.E.2d 203 (1960).
82. 215 Ga. 744, 113 S.E.2d 445 (1960).
83. 215 Ga. 602, 112 S.E.2d 616 (1960).
84. 99 Ga. App. 661, 109 S.E.2d 919 (1959).
85. 215 Ga. 476, 111 S.E.2d 53 (1959).
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JURY

In Glover v. Maddox ; counsel asked a prospective juror if he had
been represented by counsel for the plaintiffs. He answered in the neg-
ative. After the verdict, the juror informed the trial court that he re-
membered having been represented by this counsel. The court held
a motion for new trial should be granted since there was no lack of
diligence on the part of the counsel's asking the question and that by
receiving this erroneous answer, he was prohibited from making an in-
telligent selection in his preemptory challenges.

Royal Crown Bottling Company of Macon v. Bcll 87 restates the rule
thit where there is conflicting evidence presented to the trial court re-
gar-cling the conduct of a juror, the trial court's ruling will not be
disturbed unless there is an abuse of discretion.

In Everett v. Culberson8s error was charged because a juror's sister
married the brother of the defendant's wife. The court held marriage
relates the husband to the wife's kindred, but does not relate any of his
kindred to hers.

Rodgers v. Styles"" restates the rule that it is improper for defendants
to inject the question of insurance coverage into a case, and that
studied effort on the part of counsel for plaintiff to introduce such
issue into the case through pleadings, evidence and argument would
require reversal of judgment for plaintiffs. The court held that it was
not sufficient to merely sustain the demurrer and order stricken from
the petition paragraphs alleging that defefidants, under contract with
plaintiffs were required to carry liability insurance. The court should
have gTanted defendant's subsequent motion to require plaintiffs to
replead and rewrite their petition and to physically expunge and de-
lete therefrom all references to insurance.

Pruitt v. Pierce0 held that where from competent evidence the jury
is thoroughly informed that a defendant carries insurance, a mere
passing allusion thereafter regarding such coverage is not ordinarily
prejudicial.

Ga. Laws 1960, p. 174, provides that in the trial of a civil suit for
personal injuries, counsel shall be allowed to argue to the jury, the
worth or monetary value of ,pain and suffering, if such argument con-
forms to the evidence or to the reasonable deductions from the evi-
dence.

86. 100 Ga. App. 262, 111 S.E.2d 164 (1959).
87. 100 Ga. App. 438, 111 S.E.2d 734 (1959).
88. 215 Ga. 577, 111 S.E.2d 367 (1959).
89. 100 Ga. App. 124, 110 S.E.2d 582 (1959).
90. 100 Ga. App. 808, 112 S.E.2d 327 (1959).
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With regard to the use of demonstrative arguments in civil cases,
Ga. Laws 1960, p. 1037, provides that in the trial of any civil suit, coun-
sel for either party shall be permitted to use a blackboard and models
or similar devices in connection with his argument to the jury for the
purpose of illustrating his contentions with respect to the issues which
are to be decided by the jury. Counsel shall not be permitted to pre-
sent any argument in writing which could not be properly made orally.

Ga. Laws 1960, p. 1022, amends the provision of law relating to su-
perior court judges, upon reasonable notice, hearing matters relative
to which a jury is not required or a jury is waived. It provides that
mailing a copy of the calendar, setting forth the name of the case and
the time and place of the hearing, to the parties or their attorneys
of record, by the clerk of the court at least ten days before the date of
such hearing and the clerk's certificaie of notices entered on the
docket shall be construed to be reasonable notice. It further provides
that if the calendar is published in the official gazette of the county
at least ten days before such hearing is to be held, the mailing of the
copy of the calendar shall not be necessary.

NONSUIT AND MISTRIAL

Where a plaintiff fails to establish the material allegations of his
petition, or if his testimony is contradictory and uncertain as to such
allegations, Mead v. McGee91 held that the court on a motion to non-
suit should construe the evidence most strongly against him and may,
if no other testimony appears, be authorized to grant a nonsuit.

Reeves v. Madray92 held that a motion for nonsuit should not be
granted when there is any evidence tending to sustain the plaintiff's
action, or when the jury can fairly infer from the evidence a state of
facts favorable to the plaintiff. In deciding whether the evidence was
sufficient to withstand a nonsuit, the reviewing court must construe
the evidence most strongly in favor of the plaintiff.

Glover v. Maddox, 93 Whitfield v. Washburn Storage Company,94 and
Stephens v. Carter95 restate the rule that an exception to a refusal to
grant a nonsuit presents no question for decision where, after verdict
for plaintiff, defendant moves for a new trial on the ground that the
verdict is contrary to the evidence.

Where the defendant was a movant in a plea to the jurisdiction and
rested his case after offering some evidence, and whereupon the de-

91. 215 Ga. 574, 111 S.E.2d 234 (1959).
92. 101 Ga. App. 300, 113 S.E.2d 651 (1960).
93. 100 Ga. App. 262, 111 S.E.2d 164 (1959).
94. 99 Ga. App. 708, 109 S.E.2d 865 (1959).
95. 215 Ga. 355, 110 S.E.2d 762 (1959).
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fendant moved for a nonsuit and, subject thereto, moved for a di-
rected verdict but presented further evidence,, Service Casualty Com-
pany of New York v. Carr96 held that since it did not appear that the
plaintiff had also rested his case, the motion must be taken as one for
nonsuit and was not a proper foundation for a directed verdict and,
therefore, could not serve as the basis for a motion for judgment not-
withstanding the verdict.

Seal v. Aldredge97 restates the rule that where a court passes upon
a motion for nonsuit, it decides only one question; this is, do the alle-
gations and the proof correspond?

Royal Crown Bottling Company of Macon v. Bell9s restates the rule
that the trial judge in passing upon a motion for mistrial on account
of alleged improper argument or remarks by counsel to the jury is
vested with a broad and sound discretion, and his ruling will not be
reversed unless manifestly abused.

Slater v. Russell99 held that prejudicial evidence is not a basis of
mistrial where the evidence had been volunteered by the complaining
party.

DIRECTED VERDICT

It was held in Asbury v. Public Service Mutual Insurance Co.100

that it was not error for the trial court to direct a verdict where there
was no conflict in the evidence, and where the evidence introduced,
with all reasonable deductions or inferences therefrom, demands the
verdict directed.

CHARGE OF THE COURT

It was held in Atlantic Coast Line Railroad Company v. Grimes'0

that where the court gives in charge an entire code section, a part of
which is inapplicable to the issues, this is no ground for reversal unless
it appears that the inapplicable portion was calculated to mislead or
erroneously affect the jury in its rendition of the verdict.

Jenks v. F. C. Lieprnan Contracting Company10 2 held that a charge
is not erroneous or harmful because the trial court does not in one
breath or paragraph cover every issue in the case. The court must

96. 101 Ga. App. 70, 113 S.E.2d 175 (1960).
97. 100 Ga. App. 458, 111 S.E.2d 769 (1959).
98. 100 Ga. App. 438, 111 S.E.2d 734 (1959).
99. 100 Ga. App. 563, 112 S.E.2d 178 (1959).

100. 101 Ga. App. 283, 114 S.E.2d 40 (1960).
101. 99 Ga. App. 774, 109 S.E.2d 890 (1959).
102. 99 Ga. App. 823, 109 S.E.2d 610 (1959).
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necessarily proceed individually with the issues and law involved in a
case and cover them seriatim.

Royal Crown Bottling Company of Macon v. Bell'03 held that in the
absence of a timely written request, failure to charge on the subject
of impeachment of witnesses furnishes no ground for the grant of a
new trial.

Mutual Benefit Health & Accident Association of Omaha v. Hick-
man10 4 restates the rule that an exception that a charge is misleading
and confusing must point out the reason therefor. If the exception is
that the charge is incorrect or erroneous as an abstract principle of
law, this raises only the question as to whether the charge is, standing
alone, a sound pronouncement of law. If the exception fails to set forth
literally or in substance or fails to designate the page of the record
where it could be found or the pleadings and evidence necessary to a
clear understanding of the exception presented, it presents no ques-
tion for consideration. Th court also stated that it is not error for the
court to fail to limit the application of evidence admissible for any
purpose in the absence of a written request.

Parks v. Fuller'05 reminds us that language employed by appellate
courts in their opinions is not always appropriate for use by a trial
court in charging the jury.

Everett v. Culberson'0 6 restates the rule that an exception to an en-
tire charge is not good unless the whole charge is subject to the ex-
ception. In this regard Laken v. General Seat and Back Manufacturing
Corporation07 held that a charge of the court must be construed as a
whole. Where the charge is substantially correct, more specific or de-
tailed instructions must be requested in writing.

Sheffield v. Sheffield'"' restates the rule that a charge germane to the
issues is not erroneous because other correct principles of law are not
given in elaboration of it.

State Highway Department v. Jackson'09 restates the rule that where
a portion of a court's charge, excepted to on the ground it is not cor-
rect as an abstract statement of law, contained several distinct pro-
positions of law, some of which were abstractly correct, the exception
could not be sustained.

Slater v. Russell" ° restates the rule that an objection that evidence is

103. 100 Ga. App. 438, 111 S.E.2d 734 (1959).
104. 100 Ga. App. 348, 111 S.E.2d 380 (1959).
105. 100 Ga. App. 463, 111 S.E.2d 755 (1959).
106. 215 Ga. 577, 111 S.E.2d 367 (1959).
107. 100 Ga. App. 839, 112 S.E.2d 301 (1959).
108. 215 Ga. 546, 111 S.E.2d 218 (1959).
109. 100 Ga. App. 704, 112 S.E.2d 356 (1959).
110. 100 Ga. App. 563, 112 S.E.2d 178 (1959)
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illc-al, immaterial, irrelevant, prejudicial, inadmissible, and a con-
clusion, without showing in what manner such evidence so character-
ized is insufficient, will not be considered.

Lumbermen's Underwriting Alliance v. Iessupl' reiterates that stat-
ting contentions of the parties in the charge does not constitute an ex-
pression of the cOul't's opinion on which error may be predicated.

Laken v. General Seat and Back Manufacturing Corporation1 2 held
that failure of the judge to explain and state all the contentions of the
parties is not reversible error where the judge charges the law appli-
cable to the issues.

A motion for new trial must state what law the judge failed to
charge. Cowart v. Johnson' "' held that a complaint that a judge
failed to charge on law applicable to second count, answer thereto and
evidence thereon, is too vague and indefinite to present any question
for decision.

In this regard Lumbermen's Underwriting Alliance v. First Nation-
al Bank &- Trust Co.114 held that it is essential to the validity of an
assigned error on a charge to allege that the charge was prejudicial
and to allege how and wherein it was prejudicial to the movant. The
ground is defective where it does not do so.

Hardwick v. Geor,(ia Power Company1 15 held that if the charge is in-
correct as an abstract principle of law, then, as all error is pre-
sumably prejudicial, the record will be examined to ascertain whe-
ther the complaining party has really been injured by the instruc-
tion. The court also held that exceptions could not be taken to a
charge on the ground that other and additional instructions were
not given, but rather exception should be taken to the failure to
charge. Failing to charge law pertinent to an issue not made by
both the pleadings and evidence is not error.

McTyre v. Kin glI( restates the rule that a verbal inaccuracy in
a charge, resulting from a palpable slip of the tongue, and which
clearly could not have misled the jury is not cause for a new trial.
Also, where the whole charge of a court is excepted to, the excep-
tion will not be sustained unless the whole charge is wrong.

Lumbermen's Underwriting Alliance v. First National Bank &
Trust Co.117 held that where excerpt from the charge recounting
contentions is assigned as error because the court failed to charge
111. 100Ga. App. 518,112 S.E.2d 337 (1959).
112. 100 Ga. App. 839, 112 S.E.2d 301 (1959).

•113. 215 Ga. 287, 110 S.E.2d 363 (1959).
114. 100 Ga. App. 217, 110 S.E.2d 782 (1959).
115. 100 Ga. App. 38, 110 S.E.2d 24 (1959).
116. 215 Ga. 417, 110 S.E.2d 651 (1959).
117. 100 Ga. App. 217, 110 S.E.2d 782 (1959).
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certain additional contentions, it must be shown that the conten-
itions were not elsewhere given in the charge and that a request
for charge was presented on the matter.

In Brown v. Cal.?lja1lniliS the trial court, while instructing jury,
stated the defendant's contention as using the expression "defen-
(Lant shows" rather than "defendant contends" or "defendant al-
leges." The expression used was the same as that employed by
defendants in their answers and cross-petitions. It was held that where
the trial court otherwise fully informed the jury that he was merely
stating contentions of' parties and fully instructed them that de-
fendants had the burden of proving the contentions made by the
cross-petitions by a proponderance of the evidence, there was no
expression of opinion as to what had been proved in the case. The
court also held that where at least portions of the charge to jurors
were pertinent, applicable, and correct legal principles which were
adjusted to pleadings and evidence, exception to entire charge is
not good.

Clarke County School District v. Madden" 9 held that failure and
refusal to charge a timely written request is not error where the
language of the request fails to state a wholly correct proposition

of law.
The case of Bibb Transit Company v. Scott, 20 held that a request

to charge, in order to sustain an assignment of error on the refusal
of the court to grant it, must itself be correct and perfect. How-
ever, a refusal to give a requested charge in exactly the language
requested is not error where the requested charge is given in sub-
stance. The Court of Appeals presumably overlooked Vaughan v.
Vaughan 2 l which is contra to this decision. The court also restated
the rule that no error is committed by the trial court's failure to
charge without request on an issue which is not raised both by the
pleadings and the evidence.

JUDGMENT

In Bowman v. Bowman 22 a suit was brought to set aside a judg-
inent that had been affirmed by the Supreme Court. The court held
that where all matters raised by the :petition had been put in issue
or might have been put in issue, the action would not lie. To hold

118. 100 Ga. App. 116, 110 S.E.2d 543 (1959).
119. 99 Ga. App. 670, 110 S.E.2d 47 (1959).
120. 101 Ga. App. 352, 114 S.E.2d 43 (1960).
121. 212 Ga. 485, 93 S.E.2d 743 (1956).
122. 215 Ga. 560, 111 S.E.2d 226 (1959).
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otherwise would render final judgments meaningless, appeals unavail-
ing, and appellate courts useless.

Broome v. Graham123 held that an attachment proceeding, when
there is no personal service, is strictly in rem and binds only pro-
perty upon which the attachment is levied.

It was held in Fricks v. Fricks124 that a judgment rendered by a
court without juisdiction is a mere nullity and may be so held
wherever, whenever and in whatever way it is sought to be used as a
valid judgment. A judgment void for want of jurisdiction does not
afford any basis for applying the doctrine of resadjudicata or estop-
pel.

Durham v. Pitts12 5 held defendants' motion to enter judgment on a
verdict claimed to be in their favor was made too late, especially since
it was filed subsequently to a retrial of the cause with the resultant
verdict and judgment having been entered prior to the making of the
motion.

Hendrix v. Hunter126 restates the rule that a judge's statements of
the reasons for the judgment, not embodied in the judgment entered,
cannot be considered as part of the judgment.

King v. Pate127 held that a plea of res judicata and plea of estoppel
by former judgment should be introduced into evidence in order to be
sustained. Sustaining of such pleas without evidence establishing the
truth of the allegation was error.

Meakins v. Huiet, Commissioner 28 restates the rule that if a judg-
ment is right for any reason it should be affirmed, even though it
cannot be sustained on the lower court's reasoning.

JUDGMENT NOTWITHSTANDING THE VERDICT

Since the defendant cannot ask for a directed verdict on the con-
clusion of the plaintiff's evidence (his remedy being a motion to
nonsuit), or go to the jury on the evidence claiming there is no case
made out against him, Southern Railway Company v_ Scott1 29 held
that the trial court did not err in denying the defendant's motion for
a judgment notwithstanding the verdict since defendant's motion
for a directed verdict was properly denied.

123. 99 Ga. App. 682, 109 S.E.2d 824 (1959).
124. 215 Ga. 137, 109 S.E.2d 596 (1959).
125. 101 Ga. App. 442, 113 S.E.2d 779 (1960).
126. 99 Ga. App. 785, 110 S.E.2d 35 (1959)
127. 215 Ga. 593, 112 S.E.2d 589 (1960).
128. 100 Ga. App. 557, 112 S.E.2d 167 (1959).
129. 215 Ga. 739, 113 S.E.2d 459 (1960).
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City of Albany v. Hum ber130 held that a defendant who had intro-
duced no evidence had not made a valid motion for directed verdict,
even though both sides had closed prior to his mnaking the motion.
Therefore, the judgment overruling the defendant's motion for a judg-
muent non obstaintc verediclo was not error since there had been no legal
motion for a directed verdict.

It was held in Southern Bell 7'elephone and Telegraph Comipany

v. Brackin l -' that where the motion for judgment notwithstanding
the verdict and judgment in favor of the plaintiff were alleged to be

contrary to law, contrary to the evidence and without any evidence to
support them, and the defendant excepts and assigns as error the
judgment denying the motion as being contrary to law, the defendant

raises the question, on appeal, as to whether the plaintiff was, as a
matter of law, entitled to recover.

W, ood v. Sheppard'.12 held that where the case is tried without a
jury, the judge's ruling is a judgment to which a motion for a judg-
ment notwithstanding the verdict is not permissible. The ruling is not

a verdict.
In Southern Bell Telephone and Telegraph Company v. Brackin,133

the Strpreme Court stated that its adoption of the rules concerning
judgments notwithstanding the verdict and the approval thereof by
the General Assembly providing for a judgment notwithstanding
the verdict, was for the purpose of providing for a final disposition
of the case by the appellate court where the evidence is insufficient to
justify the verdict rendered on any theory, or where a judgment for
the losing party in the trial court is demanded by the law. The court
also held that the denial of the defendant's motion for a judgment
notwithstai iding the verdict for plaintiff was improper, even though

the plaintiff proved his case as laid, where the plaintiff's petition failed
to state a cause of action.

It was held in DeLoach v. MAyers M that the record as it exists
at the close of the trial controls whether the verdict should be directed
and whether the motion notwithstanding verdict should be granted.

Massachusetts Bonding 9. Insurance Co. v. Bins & Equipment Co. 13 5

held that the function of motion for judgment non obstante veredicto
is not same as that of motion for new trial, but is a summary method
of disposing of the entire litigation where it is obvious that the party

130. 101 Ga. App. 276, 113 S.E.2d 635 (1960).
131. 215 Ga. 225, 109 S.E.2d 782 (1959).
132. 100 Ga. App. 376, 111 S.E.2d 242 (1959).
133. 215 Ga. 225, 109 S.E.2d 782 (1959),
134. 215 Ga. 255, 109 S.E.2d 777 (1959).
135. 100 Ga. App. 847, 112 S.E.2d 626 (1959).
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against whom the motion is directed cannot under any circumstances
win case.

Massachusetts Bonding &- Insurance Co. v. Bins R Equipment Co.13

also held that where a motion for judgment non obstante veredicto
is denied, an appellate court must aIffirn the trial court if there is any
issue to be submitted to the jury and an\, evidence to sustain verdict.

ATrACKING Jum.-nE,-rMNTS

Although generally a trial court cannot, except for defects appear-
ing on the face of the record, set aside, alter, amend, or revoke its
final judgment or order after the term at which a judgment or order
is entered, Green v. Blanhiinship13 held that a party can have his case
reinstated after expiration of the term at which the order of dismissal
was entered if he shows such excuse for delay as would justify granting
an extraordinary motion for new trial. Justification was found in the
affidavits that defendant had been deprived of his day in court by
reason of mental or physical incompetence and his attorney, that the
judgment against him was contrary to law, and that he had brought
the facts to the attention of the court immediately upon discovering
them.

Broome v. Grahaml3 s held that where a party brought attachment
proceedings and certain of the defendants were not personally served
with notice of the pendency of attachment, did not appear and de-
fend, and did not replevy the property attached, an in personam
judgmient against such defendants was erroneous, and a motion to set
aside such judgment was a proper proceeding on their part.

As a court of ordinary is a court of general jurisdiction, Smith v.
rIcnritt'3 9 held that, concerning its judgments duly and regularly

entered, both jurisdiction of the person and subject matter therein
will be presumed unless want of jurisdiction affirmatively appears on
the face of the record, and unless set aside in a proceeding brought
in that court for that purpose its judgments cannot be collaterally
attacked.

Crawford v. ,Suncrai- u' held that where the judgment is absolutely
void, a motion to set aside judgment need not set forth fully the pro-
posed defense and facts constituting it.

136. 100 Ga. App. 847, 112 S.E.2d 626 (1959).
137. 101 Ga. App. 257, 113 S.E.2d 503 (1960).
138. 99 Ga. App. 682, 109 S.E.2d 824 (1959).
139. 101 Ga. App. 290, 113 S.E.2d 639 (1960)
140. 101 Ga. App. 32, 112 S.E.2d 682 (1960).
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NEw TRIAL

Selman v. Manis141 held that the grant of a new trial on grounds

specified in the judge's order in effect overrules others not passed on,
which omission may be assigned as error in a cross-bill of exceptions.

Glover v. Aladdox 42 held that no question is presented when the
ground of a motion for new trial is not understandable within itself
and fails to point out the page in the brief of the evidence where the
evidence necessary to a clear understanding of the ground could be
found.

Wilson v. Rogers143 held that Code section 70-313, relating to joint
motions for new trial, does not apply where the verdict is in favor
of one defendant and against the other.

Everett v. Culberson14 4 restates the rule that where there is some
evidence to support the verdict of a jury which had the approval of the
trial judge, it is not error to overrule the general grounds of a motion
for a new trial nor deny a motion for a judgment notwithstanding
the verdict.

In Wills v. Wills145 and Wanamaker v. ffWanamaker 146 the rule nisi
on the motion for new trial set a hearing date and stated that the mov-
ant had "until the hearing is held" to file his brief of evidence. The
date was continued, and the brief was filed at the later hearing. The
court held that the above language met the requirements.

Wood v. Sheppard147 restates the harsh rule that where the trial
judge cannot remember the evidence distinctly and sufficiently to
correct the brief of the evidence, there is no requirement that he cer-
tify it. Also, there is no requirement that opposing counsel agree be-
fore submitting the brief of evidence to the trial judge. The brief must
be approved by the trial judge only.

Regarding the signing of the original motion for new trial and the
rule nisi, it was held in Reserve Life Insurance Co. v. Gay14s that the
fact that the original motion for new trial and rule nisi were signed
by the trial judge in Richmond County and not in Columbia County
where the action had been brought did not affect their validity. The
court also restates the rule that there is no requirement of law for
service of an amendment to a motion for a new trial. Where service

141. I00 Ga. App. 422, 111 S.E.2d 747 (1959).
142. 100 Ga. App. 262, 111 S.E.2d 164 (1959).
143. 100 Ga. App. 305, 111 S.E.2d 254 (1959).
144. 215 Ga. 577, 111 S.E.2d 367 (1959).
145. 215 Ga. 556, 111 S.E.2d 355 (1959).
146. 215 Ga. 473, 111 S.E.2d 94 (1959).
147. 100 Ga. App. 376, 111 S.E.2d 242 (1959).
148. 99 Ga. App. 661, 109 S.E.2d 919 (1959).
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of the original motion and rule nisi is made, it is the other side's duty
to follow the case and take note of everything regularly done therein.
An order of the court requiring service of an amended motion is an
arbitrary limitation upon his right to amend and is without authority
of law and nugatory. There is likewise no requirement that a copy
of the brief of evidence be served upon the opposite party. It is only
required that he be given written notice of the intention to present
such brief to the court for approval at a certain time and place.

Fulton v. Chattanooga Publishing Co. 149 held that where there was
no necessity to consider the brief of evidence adduced on hearing of
motion for new trial as distinguished from brief of evidence adduced on
actual trial, it was immaterial whether such evidence was briefed in
accordance with the statute.

Crews v. State ex rel. Hayes'50 repeated the rule that assignments of

error in overruling general and special demurrers cannot be made
grounds of a motion for new trial.

Davis v. Carter"' and Memory v. O'Quinn 52 restates the rule that
whether the jury's verdict is contrary to the evidence, or contrary to
its weight, or decidedly and strongly against its weight, is a question
of law vested in the trial judge's discretion. Therefore, where the trial
judge approved the verdict the sole question for determination on re-
view is whether there is any evidence sufficient to authorize it.

It was held in Odom v. Odom1"a that a judgment refusing to sustain
an oral motion in the nature of a general demurrer to dismiss the de-
fendant's cross-action could not properly be made a ground of the
plaintiff's motion for new trial, but such ruling should have been
directly excepted to in the bill of exceptions.

Where the defendant's motion for new trial alleged that the plain-
tiff withdrew his demand for a jury trial without notice to the de-
fendant and submitted the case to the judge without a jury, without
notice or knowledge of the defendant and without publication in the
calendar, and the defendant further alleged the judgment rendered
was therefore illegal, Edwards v. Washington National Insurance Com-
pany"' held a question of law was presented which did not require
consideration of the evidence, and for that reason, a brief of the evi-
dence was not required.

Hardwick v. Ga. Power Co.155 held that where a jury is apprized

149. 100 Ga. App. 573, 112 S.E.2d 15 (1959).
150. 215 Ga. 698, 113 S.E.2d 116 (1960).
151. 100 Ga. App. 831, 112 S.E.2d 319 (1959).
152. 101 Ga. App. 330, 113 S.E.2d 780 (1960).
153. 215 Ga. 699, 113 S.E.2d 117 (1960).
154. 101 Ga. App. 138, 113 S.E.2d 178 (1960).
155. 100 Ga. App. 38, 110 S.E.2d 24 (1960).
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of a former verdict and such information might militate against the
interest of a party to the case on trial, it is gTound upon which a new
trial may be granted the injured party.

Sharp v. Michael'5 6 restates the rule that refusal of the trial court
to dismiss the action for lack of jurisdiction is not a proper ground
for a motion for new trial.

Lumbermen's Underwr. Alliance v. First Nat. B. & Tr. Co.15 held
that an alleged disparagement by the trial court of a witness attorney
is not ground for new trial where it did not appear that a timely mo-
tion for mistrial was made.

Reid v. Bryant 15 8 held that an order merely continuing the hearing
date on a motion for new trial, but containing no abridgement of
right granted in the order setting the date for hearing on the original

motion, to have until the date of hearing to perfect the motion and to
submit the brief of evidence, did not limit the right of movant to have
until the time of final hearing, whenever that might be (six and a half
years in this case), to perfect his motion. Also where neither side dur-
ing a six and a half year period made application for a hearing and
movant did not show any intention to abandon his motion, it was held
that such motion is not subject to dismissal on the ground that neither
side made application for a hearing.

Heard v. Heard159 held that where a defense counsel made a suffi-
cient and specific objection to particular evidence which he considered
inadmissible, the trial judge had the duty to rule on such objection
at the time it was made and before the evidence was introduced. The
trial judge is a minister of justice, not a mere chairman preserving
order at a meeting or a mere moderator of a debate and has a duty
to govern the progress of the trial and promptly rule out inadmissible
evidence upon timely objection. Failure to so promptly rule is not
cured by a final ruling which completely failed to instruct the jury
as to what was admitted and what was excluded. The jury is not pre-
sumed to know the technical definition of hearsay or to be able to
apply that definition to a mass of evidence and, as it were, winnow
the chaff from the wheat.

Hamby v. HarnbyGO held that it is not necessary to move for a di-
rected verdict in order to raise a question by motion for new trial
that the verdict is without evidence to support it. The federal rule of

practice is that where there is no motion for a directed verdict, the

156. 100 Ga. App. 212, 110 S.E.2d 679 (1960).
157. 100 Ga. App. 217, 110 S.E.2d 782 (1959).
158. 100 Ga. App. 105, 110 S.E.2d 571 (1959).
159. 99 Ga. App. 864, 110 S.E.2d 76 (1959).
160. 99 Ga. App. 808, 110 S.E.2d 133 (1959).
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insufficiency of the evidence will not be considered by the circuit court
of apeals. Whcther this rule of practice should be adopted and ap-
plied by Georgia courts is a novel question. However, Section 70-202
provides without qualification that one of the grounds of a motion
for new trial is that the verdict of a jury is found contrary to the evi-
dence. Section 110-113 covering judgment notwithstanding the verdict
is not, nor is any other law enacted since Code Section 70-202, in con-

flict with the latter statute.
Meyers v. Clarkl'" held that the failure of bailiff to take. the oath

(statutory) required of bailiffs taking charge of juries was ground
for grant of new trial. There is no requirement that an averment be
made stating that this failure was unknown to movant or counsel
prior to verdict.

Brown v. Carnannim ;I and Lumbermen's Underwriting Alliance v.
Jessu p163 restates the rule that under the 1957 Amendment a ground
for a motion for new trial may be considered as complete where it

does not set out parts of pleading and evidence necessary to clear
understanding, provided that the record pages where such parts of
the pleadings and evidence appear are designated. However, Justice

v. State Highway Department6 4 points out that this amendment does
not remove the burden from the plaintiff in error to make his motion

sufficiently clear to enable the court to ascertain if the points raised
by the motion merit the reversal of the case.

Morgan v. Mull -16 ' held that the admission of a witness' testimony,
who had remained in the courtroom after the defendant had asked
for sequestration, did not require granting of new trial where no ob-
jection was made to the testimony in the trial court.

B?-own v. Brown'66 ; restates the rule that to grant a new trial for new-
ly discovered evidence, it must appear that a different result would be
obtained in another trial due to the new evidence.

Slusser v. Williams'6 ' restates the rule that the granting or refusal
to grant an extraordinary motion for new trial lies within sound dis-
cretion of trial court. This discretion is not unlike that in case of mo-
tions made at the term to which judgment complained of was entered.

King v. Skinnuer6 s held that the failure of plaintiff in error to give
notice in accordance with the local rule of the trial court requiring

161. 100 Ga. App. 845, 112 S.E.2d 300 (1959).
162. 100 Ga. App. 116, 110 S.E.2d 543 (1959).
163. 100 Ga. App. 518, 112 S.E.2d 337 (1959).
164. 100 Ga. App. 794, 112 S.E.2d 307 (1959).
165. 101 Ga. App. 36, 112 S.E.2d 661 (1960).
166. 100 Ga. App. 515, 112 S.E.2d 1 (1959).
167. 100 Ga. App. 599, 112 S.E.2d 7 (1959).
168. 101 Ga. App. 102, 112 S.E.2d 789 (1960).
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that two days' notice be given defendant in error of filing of the
brief of evidence for final approval required dismissal of the motion for
new trial.

APPELLATE REVIEW

Finality of Judgment-Gricf v. Grier16 9 held that assigning error on
the overruling of a plea contending that the action should abate in that
there was no legal service is not a final judgment subject to writ of
error under Code section 6-701. The plea is not a plea to the jurisdic-
tion because the sustaining of the plea would not have dismissed the
motion, but merely held that the service was insufficient.

Where the trial court overrules the general demurrers and sustains
certain special demurrers to the petition and allows the plaintiff time
within which to amend, and where the plaintiff fails to amend within
the time allowed and before a final judgment is entered on the suffi-
ciency of the pleadings, the original order sustaining the special de-
murrers is not subject to exception or review. However, Gowan v.
A ndrlews'70 held that where such original order was not in such form
that it could be excepted to at the time entered, a final judgment su-
staining the general demurrer and dismissing the petition which by its
terms shows that it was entered in consequence of the original order
will be treated as renewing the judgment sustaining the special de-
murrers, and where the substance of the ruling on the special de-
murrers is necessarily incorporated in the ruling on the general de-
murrer, the error thus incorporated in the final ruling will be subject
to review.

Where the trial court sustained special demurrers which called for
further information and for the striking of certain allegations but the
order required the plaintiff .to prepare and file a redrafted copy of
his pleadings, Shook v. Son themn Railway Companyi7' held that such
order was tantamount to an order allowing time to amend and as such
was not a final order subject to exception or review. However, in the
same case a later order which dismissed the ameflded petition for men-
tal pain and suffering because of a failure to strike as previously
ordered was held to be a final order because it was res judicata as to
the right to recover for mental pain and suffering although the dis-
missal was without prejudice to plaintiff's right to bring an action
for alleged actual expenses incurred as a result of the delay in de-
livery of his wife's body for burial.

169. 100 Ga. App. 322, 111 S.E.2d 256 (1959) .
170. 100 Ga. App. 483, 111 S.E.2d 640 (1959).
171. 101 Ga. App. 128, 113 S.E.2d 155 (1960).
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Wade v. Ward, Chief of Police172 restates the rule that where sole
assignment of error in the bill of exceptions was to the judgment of
trial court overruling demurrer to defendant's answer, bill of excep-
tions was premature, and since there was no assignment of error on
the final judgment, writ of error must be dismissed.

Medernach v. Bazemore1 3 held that the overuling by the trial
judge of defendant's plea of accord and satisfaction was not one to
which exception might be taken prior to final determination of case.

Customers Loan Corporation v. Jones174 held that even though there
was a cross-action still pending in the same court defendant was not
entitled to a dismissal of the writ of error on the ground that the
general demurrer dismissing the petition was not a final judgment.

Hale v. Hardagel'U and Rich's v. Denmon176 held that where it does
not appear from the record that the trial court has rendered a judg-
ment on the sufficiency of the pleadings after expiration of the time
allowed for amendment and where there is no assignment of error on
any such subsequent order, the writ of error is premature and must
be dismissed by the reviewing court.

Parties-Harper v. Gunby"71 held that where a petition is filed
against several defendants and a separate demurrer thereto by one or
more of them is overruled, the remaining defendants need not be
made parties to, or be served with a copy of, a bill of exceptions as-
signing as error the overruling of the demurrer sustained.

Gortatowsky v. Cohen"78 held that although the party in the trial
court was neither named nor served as defendant in error no ground
existed for the dismissal of the writ of error.

National Surety Corp. v. Dunaway, exec.179 held that where defend-
ant in error died between hearing on motion for new trial and the ten-
dering of bill of exceptions and a third party had qualified as executrix
of will, her prayer to be made the party in deceased's stead would be
granted.

Bill of Exceptions-Code section 6-1001 was amended'80 to provide
that the clerk of the superior court shall have 20 instead of 10 days
from the date of filing a bill of exceptions within which to make a
copy of the bill and a complete transcript of the record.

172. 101 Ga. App. 44, 112 S.E.2d 689 (1960).
173. 100 Ga. App. 721, 112 S.E.2d 272 (1959).
174. 100 Ga. App. 653, 112 S.E.2d 362 (1959).
175. 101 Ga. App. 43, 112 S.E.2d 775 (1960).
176. 100 Ga. App. 694, 112 S.E.2d 234 (1959).
177. 215 Ga. 466, 111 S.E.2d 85 (1959).
178. 100 Ga. App. 646, 112 S.E.2d 298 (1959).
179. 100 Ga. App. 842, 112 S.E.2d 331 (1959).
180. Ga. Laws 1960, p. 965, GA. CODE ANN. §6-1001.
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In Aelrose Hills Menorial Park Cemetey, Inc. v. Noriis8 s t the plain-

tiff in error specified as part of the record the "pleas and answers" of
the defendant. "The court held that this did not includc the defendant's
(emurrers because the term "picas" does not embrace "demurrers."

Assign,ent of Error--The writ of error was dismissed in Ormewood
Apts.. Inc. v. McDonough Construction Co.1 82 for failure to assign error
on the linal judgment. While it was alleged that a final judgment was

rendered, the assignment of error was only to a judgment sustaining
certain delnurrers to the answer and cross-action.

Two cases15s were affirmed for failure to properly comply with the-
code provision relating to the use of a stenographic report of the cvi-
dence as a brief of the evidence.

It was held in Todd v. Morgan 84 that where a constitutional ques-
tion is properly raised in the trial court and the judgment of the trial
court is correct because the act is unconstitutional, this judgment will
be affirmed, eVen though the trial judge in his ruling gave no reason
for his judgment and did not expressly state that he found the act
unconstitutional.

In lVhiitfie!d v. Tashbnrn Storage Company,' -" it was held that
where part of the evidence objected to is admissible and part is inad-

missible, assignment of cr-or on the overruling of an objection to such
evidence is not well taken.

Cooper Motor Lines, Inc. v. B. C. Truck Lines, Inc.sG restates the
familiar rule that a party not aggrieveI by the judgment of the trial
court is without legal right to except thereto, since he has no just cause

Of complaint.
Ti/t v. Cooper Tirc & Rubber Co.1s7 held, where sole assignment of

error oin a bill of exceptions was that the defendant excepted to the
verdict (irected for plaintiff as hieing erroneous and contrary to law,
n0 tue&tonl was p-resented for dletermination by the Court of Appeals

and the writ should be dismissed. However., Fors),th Corp. v. Rich's,

inC.'s' held that an assigunment of error upon the grant of an injunc-
iiOll that the judgmient or decree rendered was contrary to the law

and the evidence, or contrary to law or contrary to the evidence is

181 0ic ient.

181. 100 Ga. App. 504, 111 S.E.2d 649 (1959).
182. 100 ca. App. 397.,111S.E.2cd 137 (1959).

183. Dcaleor Discount Corporation v. Trammell, 100 Ga. App. 307, 111 S.E.2d
115 (1959) ; Morgan v. Lester, 215 Ga. 570, 111 S.E.2d 228 (1959).

18I. 215 Ga. 220, 109 S.E.2d 803 (1959).
185. 99 Ca. App. 708, 109 S.E.2d 865 (1959).
186. 215 Ga. 195, 109 S.E.2d 689 (1959).
187. f 00 Ga. App. 185, 110 S.E.2d 140 (1959).
188. 215 Ga. 333, 110 S.E.2d 750 (1959).
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\Vhere exception was taken on the verdict as well as on the judg-
ment, the latter of which was within 30 days fronm (late of judgment
but tile exception to the verdict was after the expiration of 30 day s
from the direCtion of the verdict, Le'is v. C11y Council of Atotf1.5a0 s 1
heir that :an exception to direction or verdict will )e considered by the
rc-iewing court along wit the ifinal judgment.

PIars 7'. Colmutb ia Loan ' , held that a jurisdictional questio, raiscd

in the brief will he answered notwithstanding the al)_'nce ol: a motion
to dismiss the bill of exceptions. In fact, I iottgher y C'ItI), Council of,
Arch v. Becknstint1 1 held that where an a!pelItC Cotrt 1 discovers
from the record that a j tudigment of a superior court has Ineca reildered
in a matter where it has no jurisd iction of the subject mater and the
case h;as been brought here for review h-v writ of error. it will, either
Oil Motion or "ex mer 170Motu," reverSe the juIdgmrient so rendered.

W\there there was an assignment of error because the trial court
failed to enter a written iudgnrent oil tile demurrers before proceedinog
with the hearing of the case on its merits, Atlanta Nws1)opCr. I(-. 7'.

S101( " "' held that if it was eiro to fail to enter a written jUdgillent

on the denurrers hefore hearing tile case on the merits, although such
judgment was entered before ruling on the merits, such error must
be held hamiless since a written judgment was rendered on such de-
murrers on the same (late that the\, were heard and exception taken
to such judgment in the present writ of error.

,Vherc tl delinquency pointed out by special demurrer relates
to the entire cause of action and the plaintiff does not amend, the pe-
tition may be dismissed. In Shell Oil Company v. Michael,l19 a pe-
tition was dismissed for that reason, and since there was no exception
to the sustaining of the special demurrers or to any refusal by the court
of opportulnity to amend, it was held that the court (lid not err in
dismissing the plaintiff's petition regardless of whether the general
demturer was correctly sustained.

Mendenlhall v. KingloffI 9 4 repeated the rule that the test of juris-
diction for a case made by a writ of error is not what it might have
heen at any given time during its pendency in the trial court, but
what remains in it when brought by bill of exceptions for review.

Brief of Evidetce-W-Tere a motion for new trial is filed and before
final ju(lginent is dismissed by consent of both parties, Seaboard Air

189. 215 Ga. 427, 110 S.E.2d 665 (1959).
190. 100 Ga. App. 239, tO S.E.2d 777 (1959).
191. 100 Ga. App. 84, 110 S.E.2d 85 (1959).
192. 101 Ga. App. 105, 113 S.E.2d 148 (1960).
193. 101 Ga. App. 336, 114 S.E.2d 67 (1960).
194. 215 Ga. 726, 113 S.E.2d 449 (1960).
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Line Railroad Company v. Drake'95 held that the trial judge shall give

a reasonable time to present for approval a transcript or brief of the

evidence.
Where a purported brief of the evidence contained objections of

counsel, argument and rulings of court thereon, colloquies between

counsel and various motions, Bishop v. Peoples Loan & Finance Corp-

oration'96 held there was a lack of a bona fide attempt to brief the

evidence and the court would not pass upon assignments of error con-

cerning an amended motion for new trial or the charge because to do

so would require a consideration of the evidence to determine

whether or not the errors assigned were harmful.

Heard v. Heard197 held that the code provision requiring immaterial

portions of transcript of evidence to be striken therefrom is for the

benefit of court, not the parties litigant. Accordingly, the court held
that it could not say that it had been inconvenienced by the failure

to remove the asserted immaterial portions of the transcript and there-

fore ruled on the assignments of error before it.

McTyre v. King'98 held that where the purported brief of the evi-

dence (140 pages) contains over one-third irrelevant matter, there was

no bona fide attempt to comply with the statute and, therefore, the

Supreme Court would pass neither upon the general grounds nor pass

upon the special grounds.
Tender of the Bill of Exceptions-Floyd v. Floyd'99 restates the rule

that where the certificate of the trial judge did not show that the de-
lay in retendering bill of exceptions was occasioned by providential

cause or imperative necessity, the bill of exceptions must be dismissed.
State Department of Revenue v. McCray20 0 held that the longest

time a party has from the date a bill of exceptions is returned to him

for correction or completion during which he may retender it, is no

more than the period allowed by law (30 days) for the tender of the

original bill of exceptions, unless a longer time should be given for
providential cause or imperative necessity; and when a delay of more

than 30 days before retender is thus caused, that fact must affirmatively

appear in the judge's certificate.
Since there can be no presumption that the judge was absent from

the circuit on the day that the bill of exceptions was tendered to the

clerk of the superior court, and such did not affirmatively appear from

195. 101 Ga. App. 242, 113 S.E.2d 227 (1960).
196. 101 Ga. App. 53, 113 S.E.2d 161 (1960).
197. 99 Ga. App. 864, 110 S.E.2d 76 (1959).
198. 215 Ga. 417, 110 S.E.2d 651 (1959).
199. 215 Ga. 284, 110 S.E.2d 405 (1959).
200. 100 Ga. App. 57, 109 S.E.2d 864 (1959).
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the bill of exceptions or from the judge's certificate, Hughes v. State
Farm Alutual Autornobile Ins. C0. 20 1 held that where the judge's cer-
tificate was dated more than 30 days from the date of the final judg-
ment, the court was without jurisdiction to consider the writ of error.
E. Z. Shop Curb Semvice Shop v. Pearce2 0 2 held that where the trial

judge is temporarilv absent from the circuit when a bill of exceptions
is tendered, counsel for plaintiff in error may tender the bill to the
clerk of the court even though there are other judges of the circuit to
whom tender might be made. However, State Highway Dept. v.
St rai ge"2 held that where the certificate of the trial judge certifying
the bill of exception did not affirmatively show that he was absent from
his circuit on the date the bill was tendered, there was no presumption
of the trial judge's absence, and where it did not affirmatively appear
that bill was tendered in time provided by law, the writ must be dis-

missed.
Certification of the Bill of Exceptions-Regarding the rule that the

judge authorized to certify the bill of exceptions is the judge who
presided in the cause unless he is permanently unavailable, Moss v.
Moss2 0 4 held that where tender of the bill of exceptions to another
judge was made in the temporary absence of the judge who entered
the judgment complained of, the bill must be dismissed even though
the judge who entered judgment certifies the bill if he failed to state
in his certificate that he had been temporarily absent from the cir-
cuit when the bill was tendered. \lso, that the judge "authorized to
certify" the bill is still the judge who presided unless he is "permanent-
ly unavailable."
Walton v. Chathamn2-0 and Jarvis v. Risncr -2 0 6 held that a writ of er-

ror must be dismissed when the bill of exceptions was tendered to
the trial judge but was not certified until more than two months later,
and no reason for the delay was shown and counsel for the plaintiff
in error made no effort to compel certification by mndamus.

Friedman v. Baxley2
0
7 held that where a trial judge signed the

amendment of a bill of exceptions but not the original bill, notwith-
standing that the original unsigned bill was attached to the amend-
ment signed by the trial judge, there was not such a bill of exceptions
as would give the reviewing court jurisdiction. N,\hen trial judge re-
turns bill of exceptions with his objections, the plaintiff in error, ex-

201. 101 Ga. App. 443,114 S.E.2d 61 (1960).
202. 100 Ga. App. 785, 112 S.E.2d 412 (1959).
203. 100 Ga. App. 649, 112 S.E.2d 285 (1959).
201. 101 Ga. App. 237,113 S.E.2d 415 (1960).
205. 215 Ga. 683.113 S.E.2d 125 (1960).
206. 215 Ga. 684, 113 S.E.2d 126 (1960).
207. 100 Ga. App. 242, 110 S.E.2d 684 (1959).
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cept in those cases where he desires to mandamus the judge to sign
the bill as originally tendered, must redraft the document and resub-
mit it to the trial court as a single unified document.

Where an otherwise uncualified certification to a bill of exceptions
is qualified by addition of a note below the judge's signature, said
note being referred to above the judge's signature, to the effect that
the attorney for defendant in error notified attorneys for the plaintiff
in error that he would object to allowance of the brief of the evidence
on the basis that it came too late; Seaboard Air Line Railroad Company
v. Drake2 s held that such a note should not have been added to the
certificate, and the court ordered that mandamus absolute issue requir-
ing an unqualified certification of the bill of exceptions.

Service of the Bill of Exceptions-Proof of service must appear on
the original bill of exceptions or be attached thereto at the time the
bill is filed in the appellate court. Garrett v. Nicholson200 held that in
absence of proof of service, the writ of error must be dismissed although
the defendant in error waived further service but expressly withheld his
consent for the case to proceed and stated that he did not waive his
right to insist upon a motion to strike for want of timely service.

It is a basic rule that waiver of notice prior to presentation of the
bill of exceptions to the trial judge does not dispense with service
of the bill of exceptions after its certification. 210 As a iesult, six cases 211

were dismissed by the Court of Appeals for failure of service of the bill
within the 10 days required by GA. CODE §6-911 (1933).

Filing of the Bill of Exceptions-Where the official entry on the bill
of exceptions indicates that it was filed beyond the 15-day statutory
period from the date of certification, Sims v. McElhannon21 2 held that
the writ of error must be dismissed for want of jurisdiction because
the official entry mark made by the clerk of the trial court imports
absolute verity and cannot be impeached in the appellate court even
by means of an affidavit of the clerk of the trial court. 213

Jurisdiction-Dorough, by next friend v. Pettus,21 4 held that it is the

208. 101 Ga. App. 242, 113 S.E.2d 227 (1960).
209. 215 Ga. 766, 113 S.E.2d 400 (1960).
210. Ga. Laws 1946, pp. 726, 735, GA. CODE ANN. §6-908.1 (Supp. 1958); Ga.

Laws 1953, pp. 440, 456, GA. CODE ANN. §6-911 (Supp. 1958).
211. Lawson v. State, 101 Ga. App. 81, 112 S.E.2d 777 (1960); Thompson v. State,

101 Ga. App. 51, 112 S.E.2d 702 (1960); Dupree v. State, 100 Ga. App. 720,
112 S.E.d 411 (1959); Motors Inst.irance Corp. v. Watkins, 100 Ga. App.
645, 112 S.E.2d 281 (1959); Universal C.I.T. Credit Corp. v. Johnson, 100
Ga. App. 754, 112 S.E.2d 280 (1959); Hoyt v. Lunsford, 100 Ga. App. 194,
110 S.E.2d 565 (1959).

212. 215 Ga. 808, 113 S.E.2d 437 (1960).
213. See also in accord, Bower v. Bestwall Gypsum Company, 215 Ga. 593, 112

S.E.2d 593 (1960).
214. 215 Ga. 649, 112 S.E.2d 592 (1960).
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duty of the Supreme Court to raise the question of its jurisdiction in
any case in which there may be a doubt as to its jurisdiction.

It was held in Hamner v. Johnson2 15 that the judgment of the Su-
preme Court transferring an action at law to the Court of Appeals ne-
cessarily adjudicated the proposition that no equitable issue was in-
volved in an amendment to a remaining defendant's answer seeking
to have a stricken defendant made a party defendant to the remain-
ing defendant's cross-action, either on the theory that a multipilicity
of suits would be avoided or for any other reason.

Scott v. Hubert 21 f held that where it appeared that the Supreme
Court and not the Court of Appeals would have jurisdiction of the
proposed writ of error, the Court of Appeals was without authority
either to pass upon the merits of the petition for a writ of mandamus
to require the judge of the circuit court to certify the bill of exceptions
or to transfer such petition to the Supreme Court, and the petition
would be dismissed.

Atlanta Newspapers, Inc. v. Grimes 217 held that where the question
presented for decision requires only an application of unquestioned
and unambiguous provisions of the state or federal Constitution to a
given state of facts, jurisdiction of such cases is in the Court of Ap-
peals, and not the Supreme Court.

Certiorari-As to questions which will warrant the granting of cer-
tiorari by the Supreme Court, Southern Bell Telephone and Tele-
graph Co. v. Brackin218 held that since the question here presented
was one dealing with the rules of practice and procedure of frequent
application, it presented a question of gravity and importance, and
the motion to dismiss the application for certiorari was denied.

State Highway Department v. Hendri 219 decided that the Supreme
Court would consider only the ruling excepted to in the petition for
certiorari and no other question raised can or will be considered by
that court.

Law of the case-Where an appellate court on appeal specifically
passes on only one of several grounds of a general demurrer to a pe-
tition and bases its decision on that ground although the trial court
passed on several grounds, Cauble v. Weimer 220 held that the grounds
of general demurrer not specifically passed upon and reversed by the
appellate court remain the law of the case to the extent that they were
not affected by the decision of the appellate court on review.
215. 100 Ga. App. 1, 109 S.E.2d 881 (1959).
216. 99 Ga. App. 784, 109 S.E.2d 614 (1959).
217. 215 Ga. 324, 110 S.E.2d 343 (1959).
218. 215 Ga. 225, 109 S.E.2d 782 (1959).
219. 215 Ga7.'821,113 S.E.2d 761 (1960).
220. 101 Ga. App. 313, 113 S.E.2d 641 (1960).
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