
PERSONAL PROPERTY AND SALES
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WARRANTIES

In 1957 the General Assembly imposed by statute the following
liability upon manufacturers of personal property:

The manufacturer of any personal property sold as new pro-
perty, either directly or through wholesale or retail dealers
or any other person, shall warrant the following to the ulti-
mate consumer, who, however, must exercise caution when
purchasing to detect defects, and provided there is no ex-
press covenant of warranty and no agreement to the con-
trary:

1. The article is merchantable and reasonably suited to the
use intended.

2. The manufacturer knows of no latent defects undisclosed.'

During the current survey period, the first cases involving an inter-
pretation of this law reached the appellate courts. Appropriately
enough, the first case, Bookholt v. General Motors Corporation2 tested
the constitutionality of the act. It was contended by the defendant
manufacturer first, that the classificiation under the law was u.nrea-
sonable, and second, that it attempted to make a contract for the par-
ties, thereby depriving the manufacturer of a property right, i.e. the
right to contract.

The Supreme Court of Georgia upheld the constitutionality of the
law against both grounds of attack. The classification, applying at it
does to all manufacturers of personalty, was held to be reasonable. As
manufacturers control the material and workmanship going into their
products, it is reasonable that they should be responsible for injurious
defects. In discussing the second objection, the court recognized that
the right to contract is a constitutionally protected property right. It
denied, however, that the liability created by this law is contractual.
The case of Bond 8c Maxwell v. Perrin,3 cited by the manufacturer,
as supporting the contractual nature of warranties was distinguished by
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the court. It held that the Bond 9: Maxwell case only treated the im-
plied warranty as part of the existing contract for convenience.

The court further pointed out that, as Bond & Maxwvell was decided
by a divided court, if it could not be distinguished, it must yield to
other full bench decisions to the contrary. The decision of the court

in the instant case should lay to rest the question of the nature of war-
ranty actions.

4

In the second case dealing with the new law, Diamond Alkali Com-
pany v. Godwin, the defendant manufacturer claimed to have re-
moved himself from the operation of the law by an express disclaimer
of warranty on the package of his product. The package had a num-
ber of disclaimers on the label, warning of dire consequences resulting
from inhaling, eating or coming in contact with the product, or stor-
ing it near fire or heat. The last such disclaimer read as follows:

Notice: Seller makes no warranty of any kind, express or im-
plied, concerning the use of this product. Buyer assumes all
risks of use or handling whether in accordance with direc-
tions or not. (Emphasis supplied)

The buyer sprayed his cabbages with the manufacturer's insecticide,
and as a result they were burned. The court held that the disclaimer
did no more than attempt to negate liability for personal injuries, and
did not limit the implied warranty that arose under law. It seems, that
if a manufacturer wants to remove himself from the operation of this
act, he must be very explicit. Disclaiming "all warranties" for "use or
handling," availed the defendant nothing in the instant case. If the
manufacturer makes his disclaimer explicit enough, it will take on the
length of a legal document. He will then be faced with the difficulty
of proving that the buyer was aware of the disclaimer, so as to make
it a part of the sales contract.

A clause in a conditional sales contract disclaiming any and all war-
ranties was given effect in Dr. Pepper Finance Corporation v. Cooper.6

In an action for the purchase price of certain vending machines, the
defendant interposed an affidavit of illegality, alleging fraud and
misrepresentation. It was contended that the machines were defective.
The Supreme Court held that the trial court erred in denying a di-
rected verdict for plaintiff. Not only did the contract signed by the de-
fendant waive all warranties by the seller, but the machines had been

4. For a full discussion of this question, see Patterson, Manufacturer's Statutory
Warranty: Tort or Contract, 10 MERCER L. REV. 272 (1959).

5. 100 Ga. App. 799, 112 S.E.2d 365, afr'd., 215 Ga. 839, 114 S.E.2d 40 (1960).
6. 215 Ga. 598, 112 S.E.2d 585 (1960).
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in the defendant's possession for thirteen months prior to signing and
were known by him to be defective.

In Crawford v. Sumaemu, 7 an action for breach of warranty of title,
the plaintiff was left with a difficult problem of proof. The plaintiff
alleged that the automobile sold him by the defendant was a stolen
car. In proof, be offered the record of conviction of a third person
for transporting in interstate commerce a stolen car of the same serial
number as the one sold. The court reaffirmed the established rule that
a judgment in a criminal case cannot be admitted in a civil action
as proof of the facts uion which that judgment is based. Evidence that
the automobile had been repossessed by the true owner was dismissed
as "pure hearsay." This left the plaintiff without evidence to sustain
his directed verdict, and a new trial was granted.

In Bill Jones Motors, Inc. v. Mitchell," the buyer of a used car sued
the seller for damages, alleging that the seller had represented the car
purchased for $765.00, to be in good condition, when in fact it was
worthless, except for junk. The verdict of $500 in the buyers favor
was held to be unjustified, in the face of evidence that the buyer had
received $675 for the car as a trade-in on another automobile.

SALES CONTRACTS

Under a sales contract, retaining title in the vendor until full pay-
ment, the vendor's title is not defeated by his efforts to collect the
debt. He may sue for the purchase price, and later bring a bail trover
to recover his property, if his judgment is not satisfied in full. 9 Cases
which would seem to force an election between foreclosure and trover
under such a contract were held to be no longer the law.10

In exercising a power of sale contained in a sales contract, the vendor
must take care to stay within the terms of the contract. In Church v.
Trailmobile, Inc.,"1 the vendor had acquired possession of a trailer
from his vendee for the purpose of making repairs. W\ithout restoring
the trailer to the vendee, the vendor notified him that the trailer
would be sold under the power of sale and proceeds applied to the
debt. This was done without protest by the vendee. When the vendor
sued for the balance of the purchase price, the vendee filed an answer
and cross action alleging conversion of the trailer by the vendor. The
court held that sale by the vendor was illegal, in violation of the bail-
ment contract for repairs, and amounted to a conversion. The notice of

7. 100 Ga. App. 499, 111 S.E.2d 746 (1959).
8. 100 Ga. App. 185, 110 S.E,2d 555 (1959).
9. Turner v. Kay Jewelry Co., 101 Ga. App. 173, 112 S.E.2d 783 (1960).

10. Id., p. 175.
11. 99 Ga. App. 750, 109 S.E.2d 636 (1959).
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intention to sell was held to be without effect, creating no burden on
the vendee to protest the sale.

An affidavit of illegality by the defendant in fi. fa. after foreclosure
of a conditional sales contract, and levy on the property, which denies
execution of the contract is a proper plea of non est factum, and the
plaintiff must prove execution. 12

When a contract for the sale of personalty lists the items to be in-
cluded in the sale and makes no mention of the sale of a business, it
will not be interpreted as including the sale of good will, or of a
"going business." To do so would vary the terms of a written con-
tract by parol. 13

Harris v. Barnes14 involved a suit for the purchase price of a cash
register. The contract signed by the defendant's general manager, con-
tained the phrase, before the signature line, "witness my hand and seal."
It was contended by the defendant that the plaintiff must therefore
allege and prove the authority of the manager to execute sealed in-
struments. The court held that as a contract for the sale of personalty
executed by delivery need not be under seal, or even in writing, sealing
was a useless formality, and the plaintiff need not prove the agent's au-
thority to execute sealed instruments.

It seems only reasonable that a vendee who retains possession of per-
sonalty he has purchased, and sells it to a third person should be
estopped to deny liability for the purchase price on suit by the vendor,
and the court so held in Davis v. Carter.15

EFFECT OF RECORDING THE CONTRACT

One case interpreted the provision of Georgia law that the record
of conditional sales contracts and similiar instruments must be renewed
every seven years.' 6 A bill of sale to secure debt was executed in
March of 1951 and properly recorded. The same grantor executed
another bill of of sale covering the same property to a second grantee
in January of 1958. This too was recorded. No affidavit was filed at
the end of seven years to renew the first contract. The Court of Ap-
peals held that the recordation of the senior conveyance was effective
constructive notice at the time the junior conveyance was made. The
rights of the parties were then fixed, and the subsequent failure of
the senior grantee to renew his record did not defeat his title.17

12. General Gas Corp. v. R. C. Robinson, 101 Ga. App. 192,112 S.E.2d 774 (1960).
13. Laken v. General Seat and Back Manufacturing Corp., 100 Ga. App. 839, 112

S.E.2d 301 (1959).
14. 100 Ga. App. 412, 111 S.E.2d 147 (1959).
15. 100 Ga. App. 831, 112 S.E.2d 319 (1959).
16. Ga. Laws 1937, p. 760, GA. CODE ANN. §§67-2504, 2505 (1957 Rev.).
17. City Wholesale Company v. Harper, 100 Ga. App. 151, 110 S.E.2d 561 (1959).
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The recorded contract in People's Loan and Finance Corporation
of Rome v. McBurnette18 granted the conditional vendee the right to
resell the property. The conditional vendee, in payment of a gambling
debt, transferred the property to a third person, who in turn sold it
to an innocent purchaser. Although the party who received the pro-
perty in an illegal transaction, i.e. in payment of a gambling debt,
was not an innocent purchaser, the person to whom he sold the car
was a bona fide purchaser without notice, and protected as such. The
bona fide purchaser is entitled to rely on the permission to sell con-
tained in the recorded contract, and need not inquire into the nature
of the transaction between the conditional vendee, and his immediate
vendor.

Conditional sales contracts from another state must be registered in
this state within six months after the chattel is brought into state, in
order to be notice to purchasers. 19 Continental National Bank v. Short,20

held however, that if suit to foreclose is brought within six months of
the chattel arriving in the state, the suit is sufficient notice to bona
fide purchasers, whether the contract is recorded or not.

MISCELLANEOUS

Possession is presumptive evidence of ownership of a chattel. How-
ever, a buyer dealing with the possessor cannot obtain title against
the true owner unless that owner has done something to deceive or
mislead him. A wife who negligently allows her estranged husband to
get possession of her car keys does not clothe him with sufficient
indicia of ownership of the automobile as to protect an innocent pur-
chaser who buys it from the husband.21

McCoy v. Rainy Hammes Corporation22 held that it is unnecessary
to prove a conversion of chattels when the defendant is in possession
of them at the time of suit.

When personal property is sold for cash, title remains in the seller
until payment is actually made even though the buyer gives the seller
a check.2 3 If payment is stopped on a check given as payment for such
a sale, after the buyer is in possession of the property, it is a conver-
sion by him. 24

18. 100 Ga. App. 4, 110 S.E.2d 32 (1959).
19. GA. CODE §67-108 (1933).
20. 101 Ga. App. 304, 113 S.E.2d 491 (1960).
21. Arnold v. Connor, 100 Ga. App. 503, 111 S.E.2d 638 (1959).
22. 99 Ga. App. 513, 109 S.E.2d 807 (1959).
23. Taylor v. Gill Equipment Co., 87 Ga. App. 309, 73 S.E.2d 755 (1952).
24. Douglas Motor Sales, Inc. v. Cy Owens, Inc., 99 Ga. App. 890, 109 S.E.2d 874

(1959).
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