
EQUITY

By JAMES B. O'CONNOR*

The cases in equity are unusual in that a large number of theni
fell to the ax of the general demurrer.

SPECIFIC PERFORMANCE

There was an abundance of cases involving specific performance
during the survey year. A number of them raised questions of in
definiteness of the terms of the various contracts under consideration
Four such cases seeking specific performance of contracts for the sale
of land were dismissed on general demurrer or motions to dismiss.

In Harris v. Porter's Social Club, Inc.,1 the alleged vendor was a
corporation but its name did not appear in the contract which wag
signed by two individuals, one of whom signed, "C. T. Brinson,
Treasurer." In addition, the contract recited that the "sale is to be
consummated within-days," the blank space not being filled in.
These defects did not satisfy the requirement of equity as to certainty

of parties and time of performance.
In Smith v. Georgia Industrial Realty Co.,2 the following descrip-

tion of land in an option was considered:

All that tract or parcel of land lying and being in Land
Lots 51, 52, 77, 78 and 79 of the 15th District, DeKalb
County, Georgia, and more particularly described as follows:
Beginning at a point on the south side of Constitution Road,
said point being common corner of property of S. E. Smith
and Bouldercrest School and running thence in a southerly
direction along west line of said school property a distance
of 700 feet, more or less; thence in an easterly direction along
south line of the school property, 325 feet, more or less, to a
point; thence in a southerly direction a distance of 1400
feet, more or less, to a point on the south line of Land Lot
77; thence east along said land lot line 900 feet, more or
less, to a point; thence in a southerly direction a distance of
3000 feet, more or less, to a point on the south line of Land
Lot 52; thence west along said land lot line and continuing
along south line of Land Lot 51 a distance of 5100 feet, more
or less, to common corner of Land Lots 46, 47, 50 and 51;
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thence north along the west line of Land Lot 51 a distance
of 3000 feet, more or less, to common comer of Land Lots
50, 51, 78 and 79; thence west along the south line of Land
Lot 79 a distance of 1150 feet, more or less, to common
corner of property of S. E. Smtih to property now or formerly
owned by Sarah Lanier; thence in a northerly direction along
the line dividing S. E. Smith and Sarah Lanier property
2155 feet, more or less, to a point on south side of Consti-
tution Road; thence in an easterly direction along south
side of Constitution Road a distance of 5200 feet, more or
less, to the point of beginning. Said tract or parcel containing
total of 638 acres, more or less, all substantially as shown
outlined in red on print of map attached hereto and made
a part of this agreement.

In a well-written opinion the court pointed out that the terms
"southerly", "easterly" and "northerly", as applied to a course were
simply too indefinite to tell what the parties intended. Further, the
term "more or less", as applied to a distance, was likewise too in-
definite. Thus, it was held that the land was not sufficiently identified
in the contract to support its specific performance.

A similar holding was made in Carswell v. Roberts,3 involving a
contract for the sale of land with this gem of a legal description:

Lot of land in W. R. Roberts property, Perkins, Ga. Bor-
dered by R.R. track, State Park, and field belonging to
widow.

In the remaining case4 the contract was as follows:

This contract entered into this 28th day of April, 1958, be-
tween Charles Billy Duvall and Evelyn Bently covering two
lots as follows: . . . (a description of the lots follows) . Deeds
covering above are being drawn up.

The writing did not recite an agreement as to the purchase price
or even an agreement to buy and sell the described lots. Relief was
denied in spite of the fact that the petitioner had erected a house on
one of the lots, since petitioner in this action sought performance of
the written contract rather than performance of a parol contract where
there had been partial performance accompanied by possession. The
court intimated that petitioner should have set up a separate count
in his petition.

Indefiniteness of another variety was the scourge of petitioner in

3. 215 Ga. 283, 110 S.E.2d 367 (1959).
4. Duvall v. Cox, 215 Ga. 163, 109 S.E.2d 593 (1959).
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Mead v. McGee.5 Petitioner sought specific performance of an oral
contract for the sale of land and was nonsuited. Restating the rule
that in order to enforce an oral contract regarding realty the con-
tract "should be made out so clearly, strongly and satisfactorily as to
leave no reasonable doubt as to the agreement", the court pointed out
many contradictions in petitioner's testimony and inconsistences be-
tween the allegations of the petition and the testimony. Applying the
rule that where a party's testimony is contradictory and uncertain, such
inconsistencies must be resolved against him, the court concluded that
the contract was not established to the required degree to justify
specific performance.

On the other side of the ledger, a description of land was held
sufficienct to withstand a demurrer attack in Roberts v. Billingsley.6

The contract arose out of a series of letters between the parties. The
land was referred to in the letters as "my property South of you on
Miller Field Road", as the defendants' "property here in Jones Coun-
ty", as "my property next to yours", and as "approximately 650 feet
on Highway 49 and runs back about 2800 feet". It was held that this
language was sufficient as a key by which extrinsic evidence could be
introduced to identify the property.

In Charles v. Simmons, 7 petitioner brought suit as sole heir-at-law
of his deceased wife against the devisees and legatees under her will
to declare null and void and to cancel an acknowledgment of service
and assent to probate of the will in solemn form instanter, and to en-
force an alleged oral agreement of his wife to leave her property to him
at her death. Affirming the trial court in sustaining a general demurrer
to the petition, the Supreme Court ruled that equity aids only the
diligent and petitioner had no adequate excuse for failing to read the
acknowledgment and assent. The- court also made short shift of the
request for specific performance of the oral promise of the wife to
leave petitioner her property, as there was no agreement on the wife's
part to leave him her property in consideration of anything he might
do. The husband had alleged valuable improvements in reliance on
her promise.

Two decisions were rendered favorable to petitioners seeking per-
formance of oral promises to convey land in exchange for 0personal
services. In Allen v. Bobo.8 suit for cancellation and specific perform-
ance was brought against the executor of the deceased promisor and
a purchaser of the property. Petitioner alleged full compliancee on her

5. 215 Ga. 574, 111 S.E.2d 234 (1959).
6. 215 Ga. 666, 112 S.E.2d 766 (1960).
7. 215 Ga. 794, 113 S.E.2d 604 (1960).
8. 215 Ga. 707, 113 S.E.2d 138 (1960).
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part of her promise to render personal services and look after testatrix
as long as she lived in return for testatrix's promise to convey certain
real estate. Petitioner also alleged her possession of the realty and
actual knowledge on the part of the defendant purchaser at the time
the testatrix sold him the property. Construing the petition on de-
murrer, the court found the agreement definite and specific, with
full performance of consideration in the way of services performed
on the one side and a failure to perform on the other.

In Rodgers v. Street," an administrator brought suit to enjoin the
cutting of timber and one of the defendants by cross-action sought
specific performance of an oral contract by the decedent to devise to
defendant the land upon which the timber was located. Reviewing a
verdict for the defendant, the court found the evidence sufficient
to prove the contract beyond a reasonable doubt and to show compli-
ance by defendant with his promise to move to the land and look after
the decedent in return for decedent's promise to devise him the land.
The contract was found to be fair and just in its terms.

In a related case' suit was brought for specific performance of
a contract in writing against the heirs of an intestate who had agreed
to will and devise certain land to petitioner. The trial court was up-
held in striking from the defendant's answer allegations that the in-
testate had made valuable improvements on the property subsequent
to the making of the contract and that it would be unfair to enforce
the contract. The court held that the fairness of the conract must be
deermined as of its date and the happening of subsequent events
within the reasonable contemplation of the parties does not afford a
defense. The intestate was under no duty to make such improvements
and she made them at her own risk. It was further held that the trial
court did not err in granting specific performance without jury ver-
dict. Since no issuable defense remained, it was not within the province
of the jury, but rather the judge, to apply principles of equity to the
facts and render a decree thereon.

In a case' more appropriately discussed under the topic of con-
tracts, a suit was brought by an assignee for specific performance of
an option on realty contained in a lease. By agreement the defense
was limited to the proposition that the defendant entered into the
lease under fraud and duress. The contention of defendant was that his
subtenant had conspired to violate the terms of a conveyance (by
selling petroleum products agreed by defendant not to be sold) to

9. 215 Ga. 643, 112 S.E.2d 598 (1960).
10. Shaw v. Miller, 215 Ga. 413. 110 S.E.2d 759 (1959).
11. Causey v. Matson, 215 Ga. 306, 110 S.E.2d 356 (1959).
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defendant in such a way that a forfeiture would have resulted unless
the contract in question had been signed. The court held that it was
up to defendant to so control his subtenant that the conveyance would
not be violated and hence it was not duress to do what one had a legal
right to do. No legal fraud or duress being set up in the defendant's
pleadings it was not error for the trial judge to grant specific por-
formance of the option.

Todd v. Bivins12 was a suit for specific performance of a sales con-
tract for a motor court in which an interesting question of laches
was presented. Petitioner was an assignee of the sales contract, and his
assignor had first brought suit for specific performance of the contract
but was denied relief because he had assigned it. Petitioner had ju-
diciously waited two-years for the outcome of his assignor's suit before
bringing suit himself. The court held that this did not constitute such
laches as would bear recovery.

RESCISSION, CANCELLATION AND REFORMATION OF INSTRUMENTS

Several decisions during the survey year applied fundamental prin-
ciples regarding reformation. In Fleetwood Investments, Inc. v. Bar-
tow American Legion Home & Memorial Inc.,13 the petitioner sought
reformation of a lease. His contention was that access to most of the
leased property had been prevented when a highway adjoining the
property was designated limited-access and that the monthly rental of
that portion of the property remaining accessible would be 20% of
the monthly rental stipulated in the lease. Affirming the trial court
in sustaining a general demurrer to the petition the court held that
reformation may be granted only to make the contract express the true
intention of the parties where from fraud, accident, mistake or other
cause the true intention is not expressed. Equity will not make a new
or different contract for the parties, it will merely aid in establish-
ment of the actual agreement.

A case involving an insurance contract was Davis v. United Ameri-
can Life Insurance Co. 14 The insurer attempted by cross-action to re-
form the policy sued on to show that the premium should have been
$750.48 per quarter rather than $750.48 per year as expressed in the
policy. Although the case turned on another point, it was held that
the cross-action was properly dismissed because the mistake sought to
be rectified was the unilateral mistake of the insurer. To justify re-
formation, said the court, the mistake must be mutual, or there must

12. 215 Ga. 402, 110 S.E.2d 768 (1959).
13. 215 Ga. 720, 113 S.E.2d 123 (1960).
14. 215 Ga. 521, 111 S.E.2d 488 (1959).
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be a mistake by one party and found by the other. Here there was
neither.

In Whitehurst v. Del-Cook Lumber Co.,15 suit was brought to en-
join the cutting of timber and to reform a timber sales contract. The
basis for relief was the alleged mental incapacity of the petitioner to
understand the nature of the contract. In the petition, however, pe-
titioner alleged that she had offered certain timber for sale at a
specified price on described conditions. Affirming the trial court in
sustaining a general demurrer to the petition, the court found these
allegations contradictory to those alleging mental incapacity and, con-
struing the pleadings most strongly against the pleader, held that the
petition failed to set out a case for reformation.

In one case 16 a grantor conveyed a tract of land to her grantee, the
deed reciting "including when necessary the reasonable use of grantor's
existing drive for egress and ingress of vehicular traffic between the
property conveyed herein and Stewart Avenue." The grantee sought
to enjoin maintenance by grantor of a fence across the drive blocking
access to the avenue. The grantor answered admitting these allega-
tions but asserting that it was intended for her deed to convey the
right to use the drive for a limited time only and that the inclusion
of the words in question was a mistake of the draftsman. She thus
sought reformation of the deed by eliminating any reference to her
driveway. Holding that the wording of the deed was clear and unam-
bigtious and that even a casual reading of the provision in question
would have revealed to the grantor that the right to use the drive was
permanent in nature, the court denied relief. Importance was at-
tached to the fact that there was no proof of misplaced confidence, mis-
representation or other fraudulent act by the grantee and that the
grantor was not diligent in discovering the mistake, if there was any
mistake.

The one case favoring reformation was Head v. Stephens.17 The pe-
titioner sought to reform a deed to show that the grantees were to pay
a cash consideration of $850.00 and assume two existing loans on the
property. The only consideration recited in the deed was "Ten dol-
lars and other valuable considerations". It was alleged that a mutual
mistake was made in drafting the deed in that all parties acted under
a mistake as to the law pertaining to a recital of considertion in a con-
veyance, they believing it necessary that a nominal monetary considera-
tion be named. The trial court was reversed in sustaining a general

15. 215 Ga. 124, 109 S.E.2d 602 (1959).
16. De Long v. Cobb, 215 Ga. 500. 111 S.E.2d 89 (1959).
17. 215 Ga. 184, 109 S.E.2d 772 (1959).
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demurrer to the petition. It was held that where a writing has been
executed with a view of obtaining a particular object, and by mistake
it has been so drawn as not to have the contemplated operation at law,
equity will reform it to speak the intention of the parties.

In Bailey. v., Williams,1 8 several makers of a deed conveying their
individual interest in realty brought suit for cancellation. A general
demurrer was sustained to the petition as to certain of petitioners and
they appealed. The trial court was affirmed. Petitioners had alleged
that they were unfamiliar with the tract of land, that they were raised
in the country and uneducated, that they were not familiar with the
values of real estate and timber lands, that they had not had any
business experience, and that there were a great disparity of mental
ability between petitioners and defendants. The court stated that some
mental disparity exists between all persons who deal with each other
and that weakness of mind not amounting to imbecility is not suf-
ficient mental incapacity to justify setting aside a deed. The court
dwelled on the fact that no confidential relationship, extreme age,
or mental weakness was alleged to relieve petitioners of diligence in
discovering the facts prior to execution of the deed.

ENJOINING ACTIONS AT LAW

Probably the case of greatest interest in the field of equity was
Sanders v. Yates.19 Petitioners brought suit in Walker superior court
to enjoin defendants from further prosecuting a damage suit in the
circuit court of Hamilton County, Tennessee. All parties were resi-
dents of Walker County, Georgia, but the cause of action (auto-
mobile guest injuries) originated in the Tennessee county. Among
other things, it was alleged that all witnesses (except medical) reside
in Walker County and cannot be made to appear in the Tennessee
court and that the gross negligence rule in guest cases in Georgia
does not apply in Tennessee where simply negligence will support
such an action. Reversing the trial court, the Supreme Court ruled
that these allegations were sufficient to show that defendants would
have an unfair, inequitable and unconscionable advantage over plain-
tiffs if they were permitted to pursue the Tennessee suit. While ad-
mitting jurisdiction in the Tennessee court, the court held that where
all parties to an action in a sister state are domiciled in another, the
courts of the latter may enjoin such action where the purpose of the
plaintiff therein is to gain an unconscionable advantage. The court

18. 215 Ga. 395, 110 S.E.2d 673 (1959).
19. 215 Ga. 218, 109 S.E.2d 739 (1959).
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conceded that such power of a court of equity should be exercised
cautiously.

In another case 20 involving a disputed boundary line where it
was sought, among other things, to enjoin the cutting of timber, it was
held proper for the trial court to enjoin a processioning proceeding
instituted in another county after the equity suit was filed.

ENJOINING SPECIAL PROCEEDINGS

Head v. Browning,21 was a suit by a citizen and taxpayer to enjoin
operation of a retail liquor store and issuance of a state liquor license
by the state revenue commissioner for the reason that the defendant
operator's city liquor license was null and void for assigned reasons.
Reversing the trial court the Supreme Court stated that the petition
was good as against demurrer. The court stated that generally a pub-
lic nuisance or violation of a penal statute will not be enjoined at
the instance of a private citizen unless he has sustained special injury.
However, a citizen may bring suit to enjoin a public officer from
committing an unlawful act in violation of public duty. Relief of this
type is available in equitable proceedings as well as in mandamus
cases.

INJUNCTIONS AGAINST TORTS

Cases under this topic will be summarized briefly.
Injunctions were held propertly granted to prevent the parking

of an automobile so at to block an alley,2 2 to prevent a recurring
trespass where a disputed boundary line is involved, 23 to prevent ad-
verse possession of land,24 and to prevent the taking and damaging
of the leasehold interest of a tenant at will by a railway company
which had not made such tenant a party to a condemnation proceed-
ing for the acquisition of a right of way.25

An injunction was refused to prevent collection of county taxes
where the plaintiff taxpayer failed to prove discrimination in the
levies. 26

In Franklin v. Sing-Wilkes, Inc.,27 petitioner sought to enjoin de-
fendants from making phone calls and complaints to the police re-
garding noises and breaches of the peace emanating from petitioner's
night-service-station operations, it being alleged that the complaints

20. Dawson v. Altamaha Land Co., 215 Ga. 700, 113 S.E.2d 129 (1960).
21. 215 Ga. 263, 109 S.E.2d 798 (1959)
22. Hancock v. Moriarity, 215 Ga. 274, 110 S.E.2d 403 (1959).
23. Collins %'. Burchfield, 215 Ga. 322, 110 S.E.2d 368 (1959).
24. Teasley v. Jones, 215 Ga. 135, 109 S.E.2d 514 (1959).
25. Ammons v. Central of Georgia Railway Co., 215 Ga. 758, 113 S.E.2d 438 (1960).
26. Moseley v. Fargason, 215 Ga. 207, 109 S.E.2d 591 (1959).
27. 215 Ga. 596, 112 S.E.2d 618 (1960).
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were not for the purpose of prosecuting the commission of any crime
or violation of city ordinances, but for the purpose of harassing pe-
,titioner in its lawful business and causing it to discontinue night op-
erations. By cross-action defendants sought to enjoin certain noises
and disturbances originating at the service station. The Supreme Court
refused to upset the trial judge in granting petitioner a temporary in-
junction, the evidence being in conflict.

MISCELLANEOUS

Stephens v. Carter,28 was an interesting case construing the rights ac-
quired through a year's support proceeding. A widow brought suit in
the nature of an action to quiet title to real estate set apart to her as
a year's support. Defendants were remaindermen under her husband's
will. The trial court was sustained in striking defenses of the de-
fendants and in directing a verdict for plaintiff. Defendants had al-
leged that the husband had conveyed the property in question to his
brother for the purpose of defrauding creditors and that the title was
thus outstanding when the year's support award was made. The widow
had subsequently obtained a quit claim deed from the brother who
disclaimed any title. It was held that the widow would not be barred
from equitable relief because of her husband's fraud, it not being
alleged that the wife wilfully concealed facts from the court in the
trial of her application for year's support. It was further held that the
year's support proceeding could not be collaterally attacked by the
defendants in this proceeding. The year's support proceeding served
to award to the widow any interest her husband might have had in
the property awarded to her.

In Welch v. Welch, 29 petitioner brought suit in equity in 1958 to
recover an interest in the estate of his grandfather who died in 1904
and whose estate was sold and distributed in 1943 pursuant to a con-
sent judgment in superior court. Petitioner had been omitted from
distribution. The executor of the grandfather's estate died in 1953.
The trial court was affirmed in dismissing the suit on general de-
murrer, the Supreme Court stating in eloquent and emphatic terms
what it thought of one who sleeps on his rights until the principal
parties involved are deceased and the ascertainment of truth difficult.
The court stated that under such circumstances the law, in the exer-
cise of an equitable sovereignty, presumes it to be unjust that a com-
plaint should be heard and that the lateness of the demand is pre-
sumptive evidence against its justice. Petitioner was 55 years of age
when he filed suit.

28. 215 Ga. 355, 110 S.E.2d 762 (1959).
29. 215 Ga. 198, 109 S.E.2d 757 (1959).
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