
DOMESTIC RELATIONS

By JOHN L. WESTIORELAND*

The General Aassembly of Georgia during the 1960 Regular Session
enacted five laws dealing generally with the field of domestic rela-
tions. These laws are briefly summarized as follows:

1. Consent to adoption by natural parent under 21 years of age is
binding. Act No. 600 amends Ga. Laws 1941, p. 300 by adding a new
paragraph providing that the parental consent required by the act to
be given by the parents for the adoption of their child is binding upon
the natural parent or parents regardless of whether either or both have
reached 21 years of age, and this parental consent shall be as binding
as if they were sui juris.

2. Jury trials must be demanded in divorce and alimony cases. Act
No. 711 amends GA. CODE § 30-101 as amended so as to change the
word "or" to the word "and" providing that the judge shall hear and
determine all issues of law and fact in all petitions for divorce and
alimony and any other issues made in the pleadings unless an issuable
defense is filed and a jury trial is demanded in writing by either party
on or before the call of the case for trial.

3. Disabilities in divorce actions may be imposed only where spe-
cific prayer therefor. Act No. 712 amends GA. CODE §30-122 as amended
so as to provide at the end thereof that no person shall be placed under
disabilities unless there is a special prayer in the pleadings that he be
placed under such disabilities.

4. Procedure for granting, returning and recording mar:iage lic-
enses. Act No. 524 amends GA. CODE §53-201 by striking said section
and placing an entirely new section in which new section provides
in general that marriage licenses shall be issued only by the ordinary
between the hours of 8 A.M. and 6 P.M.; that licenses shall be issued
in the county where the female resides if she resides within the state
or in the county where the ceremony is to be performed if the female
is a non-resident of this state; that a return be made to the ordinary
within 30 days after the marriage by the person performing the same;
and further provides how unrecorded marriage licenses may be estab-
lished by affidavit.
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5. Guardian and Ward. Act No. 519 amends GA. CODE §49-204 as

amended so as to provide clarification to the 1958 amendment of
this section, implying that a publication of the entire petition for
order to sell and reinvest the estate of the ward so as now to provide
that only the citation need be published and not the entire petition.

DECISIONS

In the case of Fricks v. Fricks' the trial court had attempted to re-
tain jurisdiction by its order after the final decree granted in January
of 1949. A petition for modification of the decree was heard and
granted in October of 1949. and the plaintiff sought to have the court
vacate and set aside the order of October, 1949. The Supreme Court
held that prior to the modification act of 1955, a decree awarding
permanent alimony could not be modified or revised after a final
decree was rendered. The only exception to this rule was stated in
Hardy v. Pennington,2 which provided that such could be modified
if (1) the question of alimony was settled by an agreement incor-
porated in the final decree, (2) there was no jury trial as to alimony,
and (3) the power to modify reserved in the court by its decree was
consented to by the parties. Here it appeared that (3) was not com-
plied with, so the attempt to modify the order of October, 1949, was
null and void.

This case also held that a provision, which provided that alimony
for the support of a minor child should cease upon remarriage of the
mother was not rendered null and void by reason of the fact that the
mother might remarry during the minority of the child and that a
jury may provide for the termination of alimony payments for the
support of a minor child before the child reaches majority.

The case of Zuber v. Zuber 3 involved both the question of whether
a trial judge couldt in his discree of January, 1953, leave the matter of
alimony open and retain jurisdiction for determining the same at a
later date, which he did in December, 1953, and, additionally, whether
or not he could modify the alimony set at this date in January, 1954.
The court held that retaining jurisdiction to set alimony at a later
date was not a case of modification prohibited prior to 1955, nor was
it an action for alimony after a divorce was final. Although the wife
cannot institute an alimony suit after a divorce is final, the institu-
tion of a suit for alimony while the marriage relations still exist is

1. 215 Ga. 137, 109 S.E.2d 596 (1959).
2. 187 Ga. 523, 1 S.E.2d 667 (1939).
3. 215 Ga. 314, 110 S.E.2d 370 (1959).
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sufficient. The granting of a divorce to the husband would not be a
bar to a pending suit for alimony. It was further held that the court
in this case was within its authority in retaining jurisdiction for the
purpose of setting alimony. However, the lower court's order of
January, 1954, modifying the alimony once it was set was before the
modification act of 1955, and since no compliance was shown with the
prerequisite set out in Fricks v. Fricks,4 this latter modification order
was null and void.

The case of Curtis v. Curtis5 was one in which a wife sued her hus-
band for divorce and alimony alleging that he was a resident of
Arabia. He was ordered served by publication. At the final hearing,
she was awarded alimony in a stated amount, a one-half interest in
certain real property located in Florida, and a lien for alimony on
certain property located in another county in Georgia. Upon the hus-
band's motion to set aside, the alimony provisions in the original de-
cree were vacated and set aside and the wife excepted. The Supreme
Court held that it was well settled that a personal judgment for ali-
mony may not be rendered against a non-resident defendant upon
service by publication, citing the case of Pennoyer v. Neff.6 The court
further held that the extent of judicial relief in regard to alimony
against a non-resident defendant who is not personally served in this
state7 or does not acknowledge service8 , or who does not voluntarily
submit to the jurisdiction of the court by appearing and pleading9

is confined to the seizure and utilization of such property as the de-
fendant may own, situated within the jurisdiction of the court. Since
no property was within the jurisdiction of the court, and this is not a
suit in rem, the alimony portion of the judgment was properly set aside.

The case of Slater v. Slater,") was a divorce and alimony case in
which the issues concerning the custody and the support of the minor
child were transferred to the Juvenile Court of Fulton County by the
superior court judge. After a hearing, in which it was stipulated that
the juvenile court could use the report of officers for the court as the
judge there saw fit, although neither the parties nor their attorneys
knew of their contents, the juvenile court took custody of the minor
child and ordered both the husband and the wife to pay $100.00 each
per month into the court and that the temporary custody be given to
the paternal grandparents with visitation rights in the mother. The

4. Supra, Note 1.
5. 215 Ga. 367, 110 S.E.2d 668 (1959).
6. 95 U.S. 714, 24 L.Ed. 565 (1878).
7. GA. CODE §15-202 (1933).
8. GA. CODE §§81-24, 24-112 (1933).
9. GA. CODE §81-209 (1933).

10. 215 Ga. 161, 109 S.E.2d 521 (1959).
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Supreme Court held that such action was not contrary to law nor con-
trary to the evidence. The court stated that no exception was taken to
the order transferring the case to the juvenile court and that no con-
stitutional attack was made upon the Juvenile Court Act as amended.
The court strongly implied that its decision would have been different
had these latter questions been properly raised.

Another case, involving the question of custody, Brown v. Goodloe,"
was concerned with a habeas corpus brought on a change of condition,
alleging that the child had reached school age, and that it was no
longer to the best interest of the child for each parent to have its
custody for a period of six months. After a hearing, the court gave
custody of the child to the mother (luring the school year with six
weeks visitation with the father, who excepts. In its order, the court
states that if the parties cannot agree on the six weeks the father is to
have the child the court will set the period and also provides that the
child is made a ward of the court. The Supreme Court held that, al-
though no abuse of discretion was shown, the trial court was without
power to enter an order incorporating these two provisions, as a
judgment fixing custody is final on the facts then existing and any at-
tempt by the trial judge to retain jurisdiction is a nullity. This por-
tion of the order was mere surplusage and was ordered stricken upon
the return of the remittitur.

In a case involving an agreement which was made a part of the
final judgment and a decree which provided for payment to the wife
of a certain sum per week for six months with no provision concern-
ing the effect of her remarriage within that period, the Supreme Court
held Allen v. lithrozv 2 that a remarriage within the period had no
effect toward cancelling the same, that such provision is valid and en-
forceable until the judgment incorporating it is set aside. In this case,
the Supreme Court expressly overruled a statement contained in White
v. lurdcn,2 indicating that the contrary was true.

A question of service by publication was considered in the case of
Baker v. Baker"t restating the proposition that failure to comply with
GA. CoDE §81-207 (2), which requires that a copy of the newspaper
in which the citation appcared must be filed with the clerk of the
superior court within 15 (lays after the judge's order for publication,
results in a failure to perfect service. In addition, the court held that
the mere entry of appearance (here, a letter from an out of state
lawyer) without pleading of any kind being filed with the court by

11. 215Ga.755,113S.E.2d393 (1960).
12. 215 Ga. 388, 110 S.E.2d 663 (1959).
13. 190 Ga. 536, 9 S.E.2d 745 (1940).
14. 215 Ga. 688, 113 S.E.2d 113 (1960).
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the defendant would not be such an appearance as would waive de-
fects in service or process under GA. CODE §81-201, and reversed the
sustaining of a general demurrer to a motion to set aside the divorce
judgment and decree.

The case of Prewett v. Prewett'5 involved a divorce suit by a wife
in which she pleaded that all property had been divided between the
parties by agreement. The final decree contained no alimony pro-
vision. After the term had expired, the husband filed a motion to set
aside, vacate or modify the decree for the reason that 1) the agree-
ment had not been incorporated in the decree, 2) the agreement was
oral, and 3) the written agreement between the parties was not signed
by them. He sought to have the wife specifically perform the same.
The Supreme Court held, after finding that the motion came at a term
subsequent to the one in which the decree was rendered, was not based
on any defects appearing on the face of the record, and was not ac-
companied by a brief of the evidence of the trial resulting in the de-
cree, that the lower court did not err in denying the motion.

The Supreme Court reversed the overruling of a motion for new
trial in Shivers v. Shivers,1G wherein a husband sued for divorce and
a restraining order to restrain his wife from molesting him or further
occupying his home. She filed a cross-action for temporary and per-
manent alimony praying that his divorce be denied. The jury gave a
divorce to both parties, enjoined each from molesting the other and
did not award any alimony. The Supreme Court held that the trial
court properly excluded from the evidence the amount of an award
of permanent alimony granted to the wife in a prior divorce suit
between the same parties. But the trial court erred (1) in charging
the jury, that where the defendant admits a prima facie case so as
to take the opening and concluding arguments that the plaintiff would
be entitled to a verdict without any proof being submitted, as this
charge does not apply to divorce cases; (2) in charging that an aban-
donment was ground for divorce where it was pleaded, instead, as a
ground for alimony under GA. CODE §30-211; (3) in charging that if
the jury found for the husband the wife would not be entitled to any
alimony, as the jury can award or not, under the circumstances, as it
sees fit; and (4) in charging as to the "fears of a reasonable person"
in reference to the restraining order, in that this charge was based on
the material appearing under the section on homicide in the code and
was not germane to this action.

The court sustained and affirmed the overruling of a motion for

15. 215 Ga. 425, 110 S.E.2d 638 (1959).
16. 215 Ga. 536, 111 S.E.2d 376 (1959).
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new trial with direction in the case of Wills v. Wills. 17 The court re-
fused to dismiss the writ of error, holding as sufficient an order on the
motion for new trial which recited that the movant had "until the
hearing is held" to file a brief of the evidence, although no order was
taken during the term to extend the time for filing the brief as a
hearing was not set down for a day certain. In addition, the court held
that it was not error to refuse to charge the law contained in GA. CODE

§30-220 et. seq. in reference to modification of alimony, although re-
quested in writing to do so, as this was not relevant or material to the
trial of the suit for divorce and alimony. The court may always give
consideration to securing for the wife the same social standing, com-
forts and luxuries 'of life as she probably would have had but for
the separation, and it is proper for a jury to consider the husband's
future earning capacity and future prospects as well as the lack of
earning capacity.

The above case also holds that a photostatic copy of a joint income
tax return testified to by the wife as a correct copy, was admissible and
was relevant and material to the question of the amount of alimony
to be awarded, if any. The court also held that the award of attorney's
fees is not a proper ground for a motion for new trial as the trial
court, alone, awards temporary alimony of which attorney's fees are
a part. In addition, the court may retain jurisdiction of the case,
reserving his judgment on attorney's fees until after the verdict has
been rendered. The jury in this case attempted to award the wife
$2,000.00 to cover inadequate prior payments. Since this was an at-
tempt to grant temporary alimony, which a jury may not do, and was
therefore, mere surplusage, the lower court was directed to strike
this portion of the award.

The court reversed the denial of a defendant's motion for non-suit
i.n Phillips v. Phillips.'s The petition alleged a continuous refusal of
the wife to cohabit with the husband for a period of one year, with
intent to desert him. Although such a petition sets forth a cause of
action for divorce, the testimony of the plaintiff was evasive and con-
tradictory, and he refused to answer some questions on cross-examina-
tion. If a plaintiff fails to establish the material allegations of his pe-
tition, or if his testimony is contradictory or uncertain as to such alle-
gations, the court, on motion for non-suit, should construe evidence
most strongly against him and will be authorized to grant a non-suit
if no other testimony appears which supplies the deficinecy in the
plaintiff's evidence.

17. 215 Ga. 556, 111 S.E.2d 355 (1959).
18. 215 Ga. 606, 112 S.E.2d 594 (1960).
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The evidence was held sufficient to support the verdict approved
by the trial judge in Odorn v. Odom.19 The case also held that the
judgment, refusing to sustain an oral motion to dismiss in the nature
of a general demurrer to the defendant's cross-action, could not pro-
perly be made a ground of the plaintiff's motion for new trial. Such a
ruling must be directly excepted to in the bill of exceptions.

In Carter v. Cartey,20 it was held to be no abuse of the discretion of
the trial court in its denial of a motion to set aside a decree, brought
within the time, for alleged fraud and duress in procuring the signa-
ture of the defendant on an alimony and custody agreement and a
consent to try at first term, as there were conflicts in the evidence.

It was held in Hendricks v. Hendricks,2' that the court did not
abuse its discretion in refusing to require the mother to submit to a
medical examination where the husband prayed, in an amendment
to his divorce suit, that the wife be required to submit to such an ex-
amination by a named doctor under whose care she had been for some
time.

Evidence of constant sarcasm, belittlement, divorce threats, state-
ments by the husband that he never loved her, and accusations of her
infidelity on two occasions with two different men, with a showing
that such conduct affected the wife's health, was sufficient to authorize
the jury to grant her a divorce under GA. CODE §30-102 (10). In Mor-
rison v. Morrison,22 and in Chappell v. Chappel 23 the evidence was

held sufficient to sustain the verdict.
In a matter involving adoption, Springstead v. Cook,24 there was an

attempt by a mother to regain the custody of a child born to her where
her husband was overseas when the child was conceived, and she, then
19 years of age, consented to the child's adoption. The Supreme Court,
on the basis of their holding in Walker v. Walker,2 5 that a contract
by an infant wife waiving parental control of her minor child is not
binding upon her, reversed the holding of the juvenile court judge,
who had held that her consent was valid and binding upon her as a
release of her parental rights. However, the court refused to consider
a constitutional attack on the juvenile Court Act.

The case of Hollis v. Maxwell,20 holds valid a parol contract to adopt
children where the relinquishment of the rights of the natural parents

19. 215 Ga. 699, 113 S.E.2d 117 (1960).
20. 215 Ga. 774, 113 S.E.2d 390 (1960).
21. 215 Ga. 408, 110 S.E.2d 659 (1959).
22. 215 Ga. 143, 109 S.E.2d 519 (1959).
23. 215 Ga. 371, 110 S.E.2d 632 (1959).
24. 215 Ga. 154, 109 S.E.2d 508 (1959).
25. 209 Ga. 490, 74 S.E.2d 66 (1953).
26. 215 Ga. 483, 111 S.E.2d 72 (1959).
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was accompanied by a virtual, though not a statutory, adoption, which
was acted upon by all the parties during the obligor's life. The court
further held that such could be stablished by an equitable petition,
and the verdict finding for the adoption was supported by competent
evidence.

It was held in Powell v. Powell,2 7 that an interlocutory order of adop-
tion is final until set aside or superseded by a final order of adoption,
and, as such, is a final judgment from which a direct bill of exceptions
will lie. In addition, a motion to revoke an interlocutory order of
adoption is defective and should be dismissed where there is no
compliance with GA. CoDE §74-415 requiring 10 days notice be given
to the parent or parents of the child before entering any revocation
of adoption.

In Hendrix v. Hunter28 it was held that an agreement to furnish
prenatal care, medical and otherwise, to an expectant unwed mother
in consideration of her consent to allow the adoption of the child is
not void as against public policy. Such consent freely and voluntarily
given may not be withdrawn as a matter of right. Ther were two dis-
sents in this case based primarily on the proposition that, in the
opinion of these judges, any monetary consideration or its equivalent
given to the mother which forms the basis of an adoption contract
vitiates the same because it is against public policy.

A very interesting case was presented to the Supreme Court in Harris
v. Grimes29 the same being a habeas corpus case involving the question
of whether a trial judge is authorized to revoke a suspended sentence
in a bastardy case after the sentence had expired. Here a two year
suspended sentence was revoked after four years. The difficulty arises
from a conflict between GA. CODE §27-2715 and GA. CODE §27-2709,
the former providing that the court can "provide in such probation
for suspended sentence terms providing for the support and main-
tenance" of abandoned and illegitimate children until majority or 14
respectively, the latter providing that probation shall not exceed
the maximum period of confinement which could be imposed. In a
four to three decision, the Supreme Court held that a judge has no
right to revoke a suspended sentence after the sentence has expired.

The constitutionality of Ga. Laws 1956, p. 800,30 was attacked in
Palsey v. The State.3 1 The act makes it a crime to abandon an illegiti-
mate child. The court held that such act did not violate Article

27. 99 Ga. App. 730, 109 S.E.2d 827 (1959).
28. 99 Ga. App. 785, 110 S.E.2d 35 (1959).
29. 215 Ga. 373, 110 S.E.2d 747 (1959).
30. GA. CODE ANN. §74-9902 (Supp. 1958).
31. 215 Ga. 768, 113 S.E.2d 454 (1960).
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I, Section, Paragraph II of the Constitution of the State of
Georgia merely because GA. CODE §74-203 gives the mother of
the illegitimate child absolue possession, though it was contended
that "one cannot abandon what he cannot by law possess". It was
further held that the act is not unreasonable, arbitrary or discrimina-
tory. However, the court reversed the overruling of a special demurrer
to an indictment. The indictment inferred that the child was illegiti-
mate and that the accused was the father, but it did not specifically al-
lege this to be a fact. It also showed the father's surname to be dif-
ferent from the surname of the child.

The question of whether an illegitimate child could be abandoned
was considered again by the Court of Appeals in Simmons v. The
State.3 2 The court correctly held that subsequent to the enactment of
Ga. Laws 1946, p. 80033 illegitimate as well as legitimate children could
be abandoned.

In Waters v. The State34 the defendant, in an abandonment trial
under GA. CODE ANN. §74-9902 (Supp. 1958), showed that he had fur-
nished his 16-year old minor son with a charge account at a named

.restaurant and had given him an overcoat for Christmas, and that he
was willing and able to provide for the child in his own home, he hav-
ing subsequently remarried, but the child had elected to live with his
mother. The court held that these facts constituted no defense to the
charge of abandonment. The father must support the minor child
whether he lives with him or not.

The defense that the minor child had been virtually adopted by the
child's step-father was set up by an accused in his defense of an aban-
donment case brought under GA. CODE ANN. §74-9902 in Medders v.
The State.35 The court held that the jury was justified under the evi-
dence in disregarding the defense.

The Court of Appeals held in Bartlett v. Bartlett36 that the juvenile
court does not have original jurisdiction over the custody of a minor
under the age of 17 years where the sole question is whether the father
or mother has a right to such custody. The court held that GA. CODE

ANN. §24-2408 (5) does not give concurrent jurisdiction to juvenile
and superior courts, and that such a case as this could only be trans-
ferred to the juvenile court by the superior court in habeas corpus
cases or divorce and alimony proceedings. However, the court held
that its finding may have been otherwise had this case been based upon

32. 100 Ga. App. 780, 112 S.E.2d 306 (1959).
33. Supra, Note 30.
34. 99 Ga. App. 727, 109 S.E.2d 847 (1959).
35. 100 Ga. App. 216, 110 S.E.2d 709 (1959).
36. 99 Ga. App. 770, 109 S.E.2d 821 (1959).
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neglect of the child, health, bad environment or other matters similar-
ly affecting the child, but that this was merely a contest over which of
two prior court orders awarding custody would be upheld.

Another case involving the custody of a child was considered in
Chambers v. Lee.37 GA. CODE §74-203 provides that the mother of
an illegitimate child shall be entitled to custody unless the father
shall legitimate him as provided in GA. CODE §74-103. In the present
case the mother of the child was dead and the father had legitimated
the child. The court held that the father should have the prima facie
right of custody unless a clear and strong case was made that he had
lost this parental power by his failure to provide necessaries for the
child or that he had abandoned his family. The lower court properly
awarded the child to the father on his habeas corpus petition in prefer-
ence to the child's maternal aunt.

The plaintiff, in Mathews v. Murray,38 brought an action for dam-
ages against a justice of the peace alleging that the defendant caused
a possessory warrant to issue against plaintiff's minor child, in the
plaintiff's custody, at the instance of the child's mother, that the de-
fendant wilfully and maliciously colluded with the plaintiff's wife,
the child's mother, to bring the plaintiff and the child to jail, and to
refuse him bond for 45 minutes so as to give the child and the mother
time so that she could remove the child from the jurisdiction of the
court. The court reversed the sustaining of a general demurrer to the
petition. Under GA. CODE §74-107, as between parents, neither has a
prima facie right to custody. A minor child is not a chattel as may
be the subject matter of a possessory warrant. In addition, damages
may be recovered for the physical invasion of the right of a parent
to tie possession of his infant child. Under 'GA. CODE §79-404, the
domicile of a minor is that of his father, if alive. Unless the father
has voluntarily relinquished his parental authority, he has a right
to have the matter of the custody of the minor child litigated in the
county of his residence; where that right is unlawfully interfered with
by one, as done by the defendant here, the petition alleging such facts
sets forth a cause of action for damages.

Jones, by next friend v. City Council of Augusta"9 held that under
GA. CODE §69-308, a person having a claim for money damages
against a municipality must present the same in writing within six
months of the happening of the event as a condition precedent to in-
stituting suit against such municipality. Where compliance with this

37. 215 Ga. 629, 112 S.E.2d 614 (1960).
38. 101 Ga. App. 216, 113 S.E.2d 232 (1960).
39. 100 Ga. App. 268, 110 S.E.2d 691 (1959).
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section is not alleged, such a suit is subject to general demurrer. Under
the facts of this case, notice given was held not to present a claim by or
on behalf of the injured minor, but did present a claim by the par-
ents for medical expenses and loss of services of the child, in that these
are separate and distinct causes of action. The notice must clearly set
forth which cause of action the notice of claim is directed to.

The court, in Mathews, by next friend v. Johnson,40 upheld the
sustaining of general demurrers to a petition which alleged a minor
child had been hit in the mouth with a garden rake by her playmate,
the minor daughter of defendants, as a result of the wilful and wanton
negligence of the defendants. The court held that this was not a case
falling under the family purpose doctrine and that the defendant
cannot be charged with negligence in leaving a rake where children
can play with it.

An extremely interesting question concerning the procedure for the
enforcement of an alimony judgment was considered in Lenett v.
Lutz. 41 In this case, the wife caused a fi fa to issue on her affidavit of
arrearages due her from her husband based on a final alimony judg-
ment. The husband brought a petition under GA. CODE §37-1407 for
quia timet seeking to have the fi fa delivered up and cancelled as the
same was based upon a false affidavit and seeking to have the execu-
tion cancelled of record and removed from the general execution
docket. The general demurrers to his petition were sustained. This
judgment was reversed by the Supreme Court, holding that when an
alimony action has proceeded to judgment, a debtor-creditor rlation
is created between the parties and as such may be enforced either by
execution or by attachment for contempt, citing GA. CODE §30-204.
Under the Lipton42 case, these remedies can be pursued simultaneously.
An execution based on a fully satisfied judgment is a nullity. A court of
equity may cancel the same under the provisions of GA. CODE §37-1407.
In addition, the court held that the plaintiff did not have a complete
and adequate remedy at law in that GA. CODE §39-1003, concerning affi-
davits of illegality, applies only after a levy has been made. Such relief
would not be adequate in this instance.

In Davenport v. Davenlport,43 a wife residing in Fulton County
brought suit against a son and daughter residing in the same county,
and against her husband and another daughter residing in Polk Coun-
ty, in which she alleged that she was destitute and likely to become
a charge on the county and that all of the defendants had ample means

40. 100 Ga. App. 331, 111 S.E.2d 158 (1959).
41. 215 Ga. 369, 110 S.E.2d 628 (1959).
42. 211 Ga. 442, 86 S.E.2d 299 (1955).
43. 215 Ga. 496, 111 S.E.2d 57 (1959).
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to furnish her support but had refused to do so. She prayed for a named
lump sum judgment for past support and a monthly sum for present
and future support. This case was brought under GA. CODE §23-2302
which provides that "the father, mother or child of any pauper . . if
able shall support such pauper." The court held that general demur-
rers to the petition were properly sustained. When a married woman
has a husband financially able to support her, such husband is pri-
marily liable for her support under GA. CODE §53-510. The court held
that the petition alleged a legal right to support from the husband but
not from her children. But since the action was not brought in the
county of the husband's residence the suit was properly dismissed.

Of considerable interest in this case is the fact that the court em-
phasizes that it is not passing on the question at this time as to whether
adult children with means to do so have the duty of supporting indi-
gent parents under GA. CODE §§23-2302 and 99-627 and Ga. Laws 1951,
1). 691, wvhen it is made to appear that the duty of the husband to sup-
port his wife cannot be enforced.

In Bailey v. W1ilson, 44 the court reaffirmed that a wife may not main-
tain a suit for injuries to her husband, his earnings, earning capacity
and for his pain and suffering. Such a suit is solely in the province
of the husband. But a wife does have a right of action for loss of con-
sortiuml due to the negligent injury of her husband.

Shelton v. Doste-4;, was a case where the defendant husband was out
of town when an automobile accident occurred due to the negligent
operation of an automobile belonging solely to the wife, purchased by
her from her own funds. She was not on the business of her husband
or for his benefit, and he had no interest or control over said auto-
mobile. In such a case, the court held that the husband is not liable
under GA. CODE §105-108 for the tort committed by his wife.

The question of a wife's binding her own estate for the debts of her
husband was considered in three cases. The first, Roberts v. Whitfield,46

held that a married woman may not bind her estate by any contract of
suretyship. No amount of writing and no form into which it can be
molded will bind a woman to pay her husband's debt. The note here
sued upon showed on its face that it was for the wife's sole benefit,
but the court held that she was properly allowed to show that the loan
was for preexisting debts of her husband, this was so even against the
objection that it would vary the terms of a solemn written contract by
parol testimony.

44. 100 Ga. App. 405, 111 S.E.2d 106 (1959).
45. 99 Ga. App. 863, 109 S.E.2d 862 (1959).
46. 100 Ga. App. 398, 111 S.E.2d 128 (1959).
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In another case, Clark v. Ryals Insurance Agency, 47 it was held that
a sale of the wife's property to a creditor of her husband to extinguish
his debt where the creditor is aware of these facts when he receives
the money is absolutely void, and the wife may recover the money so
paid. Yet, a married woman may pay off an encumbrance against her
land out of her separate estate even though such encumbrance origi-
nated in the debt of her husband. She may also give a note in settle-
ment of pending litigation against herself and her husband, even though
the original debt was made by her husband, as the consideration is not
the debt but the settlement of the law suit. Here the wife paid off a
judgment fi fa against her husband in order to sell property transferred
to her by him. After the sale she sought to recover the amount paid to
satisfy this judgment.

In Parramore v. Williams s the Supreme Court held that a wife may
not assume her husband's debt either by promising to pay the debt
as surety or by pledging her property as security for the debt. Where,
as here, she alleges in her petition that she entered into a contract of
suretyship for her husband, a demurrer was properly sustained since she
could not bind her estate by such a contract. She stands in the same po-
sition as a volunteer in regard to such payment. She is thus not entitled
to a legal subrogation for the amount of such payment.

The issue as to validity of a marriage was considered in Liberty Mu-
tual Insurance Company v. Ellis,49 wherein the court held that one can-
not legally enter into a ceremonial or common-law marriage with a per-
son who has a lawful living spouse. The claimant here was entitled to
workman's compensation benefits because her former husband, before
her marriage to decedent, had a wife living and, therefore, her first
marriage was void and her marriage to decedent was valid. The court
went on to hold that there was not such a separation shown here as to
deny the wife benefits of workman's compensation on the grounds that
she had abandoned her deceased husband.

In the case of Ne7 Amsterdam Casualty Co. v. Thompson,50 it was
held that the case of Johnson v. Johnson51 is no longer the law in this
state, in that Ga. Laws 1957, p. 83, amending GA. CODE §53-102 (1), has

the effect of changing the presumption as to the validity of a second
marriage since it provides that the dissolution of a previous marriage
must be affirmatively established and will not be presumed. In this case
it affirmatively appeared that the claimant was not the lawful wife of

47. 99 Ga. App. 689, 109 S.E.2d 643 (1959)..
48. 215 Ga. 179, 109 S.E.2d 745 (1959).
49. 99 Ga. App. 486, 109 S.E.2d 70 (1959).
50. 100 Ga. App. 677, 112 S.E.2d 273 (1959).
51. 96 Ga. App. 84, 99 S.E.2d 352 (1957).
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the deceased. Her prior divorce was void because her own testimony
showed she was not a resident of this state the required length of time,
as provided in GA. CODE §30-107, to obtain a divorce against her non-
resident husband. The court was without jurisdiction to grant her a
divorce. Since the divorce was void, the same could be attacked at any
time, any place under GA. CODE § 110-709.

In Hosley v. Ridley,52 the Court of Appeals held that it was error to
direct a verdict for the applicant for year's support over a caveat where
evidence showed that there was a conflict as to a material fact. In this
case, the applicant showed that she was married to a William Horseley
(the deceased's surname being Hosley) in 1913. If the age of the de-

ceased as shown by the caveatrix's evidence of the marriage license was
correct, the deceased would have been 12 or 13 years old when he mar-
ried the applicant. Even if it were the same person such a marriage
would have been void under the laws of this state.

Finally, in the only case involving guardian and ward, the Supreme
Court held, in Moon v. Moon,53 that the trial court committed no er-
ror in sustaining general demurrers to a petition filed by a son against
his father, formerly his guardian ad litem, and the surety on the
guardian's bond, for an accounting in the superior court. The son
alleged that his father was appointed guardian by the ordinary after
settlement of a suit for damages in which the son was injured. Subse-
quent to the son's coming of age the guardian had not accounted to
the son for the funds held by him, nor had he secured the approval
of an, annual return of guardianship. The court held that if the son
had any remedy at all, it would be under GA. CODE §49-301 whereby
he could apply to the ordinary for an order requiring the guardian
to submit a settlement of his accounts. The son could not maintain an
accounting proceeding in the superior court. It appeared that the
father had been discharged as guardian during the pendency of this
suit.

52. 100 Ga. App. 752, 112 S.E.2d 304 (1959).
53. 215 Ga. 110, 109 S.E.2d 39 (1959).
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