
DAMAGES

By CHARLES A. MOYE, JR.*

There were only a few decisions of general importance on the subject
of damages during the survey period.

In holding, in Hyman & Co. v. Solow,' a trover case, that it was
error to dismiss the entire answer on general demurrer, the Court of
Appeals had occasion to construe GA. CODE §110-401 which provides
that in actions for unliquidated damages, even where in default, "the
plaintiff shall be required to introduce evidence and establish the
amount of damages before a jury, with the right to move for a new
trial in respect to such damages, and also to except as in other cases."
The court reasoned that, since a petition in a suit in trover impliedly
alleges the plaintiff's damages in the amount of the value of the pro-
perty sued for, a general denial therefore denies the right of the plain-
tiff to recover such amount and presents a triable issue not only of the
plaintiff's right to recover, but also as to the amount of the plaintiff's
damage. The court then held that:

Construction of this statute [GA. CODE §110-401] requires
the conclusion that the legislature did not intend to give the
right of appeal to the plaintiff only and withhold it from the
defendant, but to give to both parties the right to move for
a new trial and to except on the issue of the amount of dam-
ages. The same construction must be given to the right to in-
troduce evidence as to the amount of damages. If the plaintiff
is required to produce such evidence before a jury, the de-
fedant impliedly has the right to contest that amount.

In Jones v. Hutchins,2 the specific exception under consideration
by the Court of Appeals was to the propriety of an instruction by the
trial court as to the measure of damages for permanent impairment
of earning capacity where there was no evidence introduced as to the
actual decreased earnings. There was evidence of record of the plain-
tiff's earnings before the injury complained of, the amount and nature
of the plaintiff's work, the percentage of disability resulting from the
injury and the manner in which her earning capacity had been de-
creased as a result of the injury. The court (per Townsend, Justice)
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held that the charge, under such circumstances, was not error, and
that, while no pecuniary loss resulted therefrom, such impairment of
the capacity to work and labor is compensable as an element of mental
pain and suffering. The case is important because of its discussion of
the decisions bearing on the subject matter of the decision and also
because of its clarification of the nature of the evidence which the
Court of Appeals will henceforth require in such cases.

Judge Townsend first pointed out that, in situations such as in-
fancy, coverture, and the like, impairment of earning capacity pro-
perly is an element of daniages, even though the injured plaintiff
could not show actual earnings or the ability to retain those earnings.
Where actual loss of future earnings is demonstrated, damages may be
based on a mathematical projection of such demonstrated loss. But,

The difficulty arises in that large class of cases, approaching
a majority, in which the plaintiff has obviously been per-
manently injured in a way and manner which the jury
through common experience knows will tend over the plain-
tiff's lifetime to decrease his capacity to earn a living in the
occupation which the evidence shows him to engage in, and
yet the evidcie fails to show any actual mathematical loss at
the time of trial which may be projected as such into the fu-
ture. The question then arises whether this court has ap-
plied too stringently the rule that there must be evideice
on which to base an instruction to the jury that they may
compensate for stuch loss, so as to preclude the plaintiff from
recovery in any case where he cannot mathematically show a
pecuniary loss at the timne of trial which may itself be pro-
jected into the future. That this court has done so will be seen
from cases later discussed here. The result has been reached
by considering "luss of earning capacity" and "loss of future
earnings" as synonymous.

Although recognizing that it had reversed in a number of cases on
the ground that evidence similar to that in the case at bar was in-
sufficient to justify a charge on decreased earning capacity, or the use
of annuity tables, the court's analysis of carlier decisions, particularly
supreme cqurt decisions. led it to find:

The true rule ... it appears to this C urt, is that the plail-
tiff is entitled to Colipelisation for the injury received; that
where the inj ury is perntaen t and aifects his ability to labor
and earn money this also shoul be compensatedl for; that
where there is io evidence from which the amount of earned
money which may be lost over the remaining lifetime is in
evidence the aiuout is in the enlightened conscience of the
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jury and may be classified with pain and suffering; that where
there is evidence from which the pecuniary value of the loss
may be estimated this should be reduced to its present cash
value; that where there is evidence that the plaintiff is earn-
ing and will continue to earn money and that his earning ca-
pacity has been diminished, an award may be made based on
percentage of diminution of earning capacity; that an award
based on diminution of earning capacity lies, as to the evi-
dence which may be available to support it, somewhere be-
tween those instances where lost earnings may be mathe-
matically established and projected into the future and with
some degree of definiteness, and those instances where, there
being no loss of earnings, the plaintiff may still be awarded
damages in the enlightened conscience of the jury for con-
sciousness of diminished capacity to labor and work. Finally,
it is the opinion of this court that wherever there is evidence
of the pecuniary value of the plaintiff's earning capacity at
the time of injury coupled with evidence of the nature and
extent of the diminution of that capacity the jury may arrive
at a reasonable and just compensation for impairment of
earning capacity, and, insofar as that compensation is based
only on pain and suffering it is within its enlightened con-
science, but insofar as it is based on the jury's estimate of de-
creased pecuniary reward in the future that decrease should
be considered future earnings and reduced to present cash
value, and an instruction on annuity tables is in order. There
is only one compensation for permanent injury as related to
ability to labor, earning capacity, or future lost earnings,
but that one compensation in the majority of cases involves
all three elements, and the elements are arrived at in a dif-
ferent manner because of the exigencies of the case.

In King v. Pate,3 the Supreme Court reiterated the rule that under
GA. CODE §20-1404 a defendant is not entitled to expenses of litigation-
attorney's fees-because the plaintiff has acted in bad faith, or has
been stubbornly litigious and caused the defendant unnecessary trouble
and expense.

The opinion of the Court of Appeals in Story v. Pless4 is an in-
teresting one. There the plaintiff in a personal injury case was held to
be entitled to an instruction on damages for loss of wages even though
the evidence shows that he was receiving the same wages afttr the in-
jury as he was before it. The wages were received from the plaintiff's
uncle. The court held that there was evidence on which the jury could
base a determination that the plaintiff suffered a diminished or de-
creased earning capacity stating:

3. 215 Ga. 593, 112 S.E.2d 589 (1960).
4 100 Ga. App. 756, 112 S.E.2d 407 (1960).
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The defendant makes much of the fact that the plaintiff was
still being paid $70 a week by his uncle until shortly before
the trial of the case. Being paid by a relative in a case such
as this certainly.does not indicate that the money was earned.
The evidence shows positively that the plaintiff was unable
to work. The record also shows that the uncle who was paying
the plaintiff was an uncle who had reared him and there is
no indication that the uncle thought that the plaintiff was
earning the money. Plainly the plaintiff was not earning the
money since he could not drive a truck, and, so far as the
record shows, could not engage in any sort of gainful occu-
pation, because of the injury sustained. It is clear to our
minds that the uncle was paying the plaintiff for other rea-
sons than earnings made by the plaintiff, and we decline to
concur in the theory that the $70 a week paid by the uncle
to the plaintiff from time of the injury to the time of the
trial was paid as wages earned.

There were two statutes relating to damages which were enacted
during the survey period. The first (Ga. Laws 1960, p. 174) provides
that in the trial of a civil suit for personal injuries, counsel shall be
allowed to argue the worth or monetary value of pain and suffering
to the jury, provided that any such argument shall conform to the evi-
dence or reasonable deductions from the evidence in the case. The
other (Ga. Laws 1960, p. 198) provides generally that, in libel cases,
the plaintiff shall not be entitled to punitive damages, and the de-
fendant shall be liable only for actual damages where the defendant
alleges and proves (1) that the alleged libelous material was published
without malice, and (2) that it was corrected, retracted or explained
within three days after receiving written demand therefor, or that no
request for correction, or explanation, was made by the plaintiff. The
publication of the correction, retraction or explanation may be pleaded
in mitigation of damages.
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