
BILLS AND NOTES

By C. EDWIN CHAPMAN, JR.*

Five cases involving notes were decided during the survey period.
Two concerned the problems of signatures in a representative capacity;
two concerned personal and real defenses of a maker; and one inter-
preted the promisory terms of a non-negotiable note.

The problem of the liability of fiduciaries who sign in a representa-
tive capacity received attention in Burk v. Hammond' where the note
sued on was signed, "As Administrator for C. W. Burk Family /s/
W. B. Burk (Seal)." Of course, a family, as such, never has an agent
properly designated as "Administrator",2 and an estate cannot be
bound on a note executed by the administrator or executor unless it
is shown that the represenative had authority to act in such a manner,
either under the will or by operation of law.3 There was no such show-
ing here. Therefore, the court said, the designation is superfluous, of
no legal consequence, and "the note stands on its face as being the
individual undertaking" of the defendant. Defendant's allegations
(the case was decided on demurrers) that the obligation was not his,

that plaintiff knew so at the time it was signed, and that plaintiff had
no intention of holding defendant personally liable on the note were
to no avail.

It is familiar law that one who signs an instrument in a representa-
tive capacity but in excess of actual authority is personally liable.4

However, if, as defendant alleged, the estate received the benefit of
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1. 98 Ga. App. 416, 105 S.E.2d 807 (1958).
2. The problem of whether a trustee or administrator should be held liable on an

instrument signed in a represenative capacity on the ground that the trust or
estate is not a legal entity is discussed in Britton, BILLS AND Nomns, 794-99
(1943). See also Rowley, Liability of an Authorized Trustee Under Section

20 of the N.I.L., 7 U OF CIN. L. REV. 288 (1933). Compare N.I.L. 20, infra
note 4, with U.C.C. 3-403.

3. See: McFarlin v. Stinson, 56 Ga. 397 (1876); Gaudy v. Babbitt, 56 Ga. 640
(1876); Lynch v. Kirby, 65 Ga. 279 (1880); Howard v. Cassels, 105 Ga. 412,

31 S.E. 562 (1898); Brannon v. G. Ober & Sons Co., 106 Ga 168, 170, 32 S.E.
16 (1898) ; Hughes v. Treadway, 116 Ga. 663, 670, 42 S.E. 1035 (1902) ; Harris
v. Woodard, 133 Ga. 104, 108, 65 S.E. 250 (1909).

4. GA. CODE ANN. § 14-220 [N.I.L. § 20] provides, "Where ... a person adds to
his signature words indicating that he signs . . . in a representative capacity,
he is not liable on the instrument if he was duly authorized . . . " The im-
plication is that without authorization, the signer is personally liable, a con-
clusion which is fair as the holder should be entitled to reach the agent if the
principal is not liable.
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the note, a basis for authority by ratification might be established
rendering the estate liable.5 To deny the defendant an opportunity
to show that the obligation was never intended to be his as against
a holder in due course might be justifiable, but it is difficult to see
any valid policy which is served by such a ruling when the note is still
in the hands of the payee. It is submitted that the defendant should
have been allowed to prove his contentions.

Discussing a somewhat related problem was Katz v. Teicher6 The
note sued on here was executed in terms of "we promise to pay" and
was signed by "Timms Jewelry Co.," by a rubber stamp, and "Sidney
Teicher" in defendant's handwriting. Defendant sought to show that
he signed for the corporation and did not intend to be personally
liable on the note. In the absence of some phrase indicating the signa-
ture is in a representative capacity the signer may be held liable. 7

The court concluded, 'Where . . . there is nothing to indicate
that such signers are not principal makers, the note is prima facie
a joint.. . undertaking." Had the note not read, "we promise to pay",
then defendan-t might have had a stronger argument. There certain-

ly are instances where, through inadvertance or ignorance, a corporate
officer might fail to indicate the capacity in which he signs. However,
here there would be little question that the parties intended that
defendant should also be liable on the note.

In Roberson v. First National Bank of Atlanta,8 the Court of Ap-
peals properly handled a controversy involving the personal defense
of failure of consideration and the real defense of material alteration.
Defendant purchased from the seller an ice machine and in return
gave the seller a conditional sales contract, negotiable in form, which
the seller endorsed to plaintiff, who foreclosed when defendant de-
faulted. Defendant challenged the legality of the foreclosure, attempt-
ing to set up as a defense, failure of consideration. He also contended
that the instrument had been altered, that the alteration was apparent
on its face, and therefore that plaintiff was not a holder in due course
and was subject to the above personal defense.

5. See Uniform Commercial Code, Section 3-404. Unauthorized Signatures.
" (1) Any unauthorized signature is wholly inoperative as that of the person

whose name is signed unless he ratifies it or is precluded from denying it; but
it operates as the signature of the unauthorized signer in favor of any person
who in good faith pays the instrument or takes it for value.

" (2) Any unauthorized signature may be ratified for all purposes of this
Article. Such ratification does not of itself affect any rights of the person
ratifying against the actual signer."

6. 98 Ga. App. 842, 107 S.E.2d 250 (1959).
7. This conclusion is another negative inference drawn from the language of

N.I.L. § 20. See supra note 4. For discussion see BRITTON, BILLS AND NOTES,
782-93 (1943).

8. 99 Ga. App. 156, 107 S.E.2d 669 (1959).
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The alleged failure of consideration was damage done to the ma-
chine by one of the seller's agents, months after execution of the
contract and installation of the machine, and this (the court con-
cluded) could not possibly amount to a failure of consideration for
the conditional sales contract. 9 The court also held that plaintiff was
a holder in due course, since the alteration complained of by defendant
had been made either before or immediately after the signing of the
contract and had been consented to by defendant. And finally, in ac-
cordance with 'Georgia Code, section 14-906,10 the court held that de-
fendant should not be allowed to set up as a defense an alteration of
which he knew and to which he had agreed. The court, in this last con-
nection, cited with approval Cook v. Parks,1 in which it was held that
"any change or addition which alters the effect of the instrument in any
respect" is a material alteration. 12 There was no evidence in the in-
stant case, however, that plaintiff was a party to the alteration.

A treatment of the defense of invalid delivery was afforded in the
case of Leverett v. Awnings, Inc.13 Plaintiff's agent called at the de-
fendants' home to interest them in plaintiff's awnings. After some
negotiations, defendants and the agent agreed that defendants, at their
convenience, would go to the home of an acquaintance who had in-
stalled some of plaintiff's awnings, look them over, and, if they liked
them, notify the agent to send them similar awnings. In order to ex-
pedite matters, the defendants, at the agent's urging, signed the note
sued on here, leaving blank the amount, the date, the amount and
number of the payments due thereon and the due date of the first
payment, on the condition that the agent would hold the note until
notified by the defendants that they wanted the awnings. Then and

9. A counterclaim for damages arising out of the same alleged injury to the
machine was subject to the same ruling.

10. "Where a negotiable instrument is materially altered without the assent
of all parties liable thereon, it is avoided, except as against a party who has
himself made, authorized or assented to the alteration, and subsequent in-
dorsers. But when an instrument has been materially altered and is in the
hands of a holder in due course, not a party to the alteration, he may enforce
payment thereof according to its original tenor." [N.I.L. § 124.]

11. 46 Ga. App. 749, 169 S.E. 208 (1933).
12. See GA. CODE ANN. § 14-907 [N.I.L., § 125], which provides:

"Any alteration which changes:
1. The date;
2. The sum payable, either for principal or interest;
3. The time or place of payment;
4. The number of relations of the parties;
5. The medium or currency in which payment is to be made;
Or which adds a place of payment where no place of payment is speci-

fied, or any other change or addition which alters the effect of the instrument
in any respect, is a material alteration." The evidence in the instant case in-
dicated that the original date for the first payment, Oct. 11, 1955, had been
changed to Nov. 11, 1955.

13. 97 Ga. App. 811, 104 S.E.2d 686 (1958).
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only then was the agent to fill in the blanks in the note with the
figures that had tentatively been agreed upon. Evidently these blanks
were filled in by the agent without defendants' further authorization
and without their permission, and the note was turned over to the
plaintiff. Defendant argued that there was never any valid delivery
of the note.

The trial court refused to charge the jury, as requested by de-
fendants that if the note had been filled in without the authorization
of the defendants, there was not a valid delivery, and therefore,
plaintiff could not recover. The Court of Appeals reversed, holding
the requested charge to be a correct statement of the law, with which
the jury should have been charged. The decision is clearly correct,
as it is generally held that both the unauthorized filling in of blanks14

and delivery of an instrument in violation of a condition precedent 15

are personal defenses. While there are situations where a payee who
takes from one not a party to the instrument is entitled to the status
of a holder in due course, the instant case where it is the payee's
agent who is the wrongdoer is not such a situation.1 6 It is submitted
that the court reached the correct result although it is unfortunate
that it did not elaborate on the problem. 17

The last case decided during the survey period 18 concerned a suit
on an instrument that was non-negotiable, in that it was not uncon-
ditional. Plaintiff loaned money to Penuel, who was the subcon-
tractor on a construction job on which defendant was the prime con-
tractor. Under the contract between defendant and Penuel, defendant
was to retain the usual 10% of the contract price until Penuel had
completed his contract, in order to insure that Penuel would pay all
of his bills for labor and materials used on the job and to guard

14. See GA. CODE ANN. § 14-214 [N.I.L., § 14].
15. See GA. CODE ANN. § 14-216 [N.I.L, § 16]. Mobley v. Christian, 38 Ga. App.

655, 145 S.E. 103 (1928); Rogers v. Southern Fertilizer & Chemical Co., 36
Ga. App. 229, 136 S.E. 106 (1926).

16. For a discussion of payees as holders in due course see BRiTrON, BILLS AND
NOTES, 508-522 (1943). A Georgia decision purports to hold that payees can-
not be holders in due course. Davis v. National City Bank of Rome, 46 Ga.
App. 194, 167 S.E. 191 (1932). Contra, Ex Parte Goldberg & Lewis, 191 Ala.
356, 67 So. 839 (1914). See Uniform Commercial Code, § 3-302(2), which
specifically provides that "a payee may be a holder in due course."

17. The court without discussion or reference to the code sections cited in notes
14 and 15 supra, simply stated that the trial court's charge was erroneous.
The court cited Hansford v. Freeman, 99 Ga. 376, 27 S.E. 706 (1896) which
held that a maker who left a signed note with a third person on the under-
standing that it would not be delivered to the payee until the happening
of a certain event 'was entitled to prove the condition and its non-fulfillment
by parole as against the payee. This decision is still good law under Code
§ 14-216.

18. Weiss v. Johnson & Johnson Construction Co., 98 Ga. App. 858, 107 S.E.2d
708 (1959).
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against any liens that might attach against the building in the event
he did not. The instrument sued on was an agreement that defendant
would make the final check for the retained 10% or the balance
thereof payable to plaintiff and Penuel jointly, and referred to the
contract between defendant and Penuel. As a matter of fact, some of
the laborers and materialmen were not paid by Penuel and it became
necessary for defendant to pay them out of the retained fund. Penuel
was bankrupt at the time of the suit and plaintiff filed suit against de-
fendant for wrongfully paying out the money to laborers and material-
men.

The Court of Appeals held that here the obligation of the defendant
was to make the payment jointly to the subcontractor and plaintiff
only in the event that the subcontractor performed his contract ac-
cording to its terms and was upon the completion entitled to be paid
some sum of money. That condition was not met, the court said, and
defendant was under no liability.

There was no legislation concerning the negotiable instruments law
during the survey period.


