
ADMINISTRATIVE LAW

By MAURICE S. CULP*

This tenth annual report and analysis of the legislative and judicial
developments in the field of administrative law in Georgia contrasts
with the ninth report in one respect.' While there were some impor-
tant extensions of administrative authority through new enactments
and the amendment of existing administrative statutes, there was a
much smaller volume of significant administrative law problems de-
cided by the courts.

Mention should be made of the fact that Georgia has no general
administrative procedure act, and it is therefore often necessary
for the legislature to devote space to matters of administrative pro-
cedure in the statute creating an agency.

This report is limited to a discussion of the legislative and judicial
developments in administrative law in Georgia. The substantive
rules, regulations, or orders of any Georgia administrative agency are
not discussed unless they are considered in connection with some spe-
cific litigated problem which came before the appellate courts in
Georgia during this survey period.

LEGISLATION

Two new statutes delegate authority to the Governor of Georgia
to close public educational institutions upon a determination that the
continued operation of any specific school or institution is "likely to
result in or cause violence or public disorder in the community in
which the school is situated, or that it is necessary to preserve the good
order, peace and dignity of the State or any subdivisions thereof."
The first statute2 is quite detailed. It requires a public proclamation
of the governor's findings prior to the closing of a school and au-
thorizes the governor to provide educational grants to each pupil of a
closed public school who cannot be transferred or assigned to an exist-
ing school, to determine the amount of the grant and to promulgate
the rules under which the grants shall be administered. The second
act merely provides for the closing of any school, institution, branch
or department thereof under the control of the Board of Regents of
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the University System of Georgia by the governor upon a similar
determination and finding of "public danger".3

Another statute created the Georgia Crime Investigating Commis-
sion which has been delegated broad investigative powers in matters
of "crime" and "organized crime". The commission has power to hold
public or private hearings and to conduct examinations of germane
documentary evidence of any person under investigation. The com-
mission has subpoena power, subject to enforcement by order of a
judge of the Superior Court, and a witness who testifies in response to
a court order so issued is given immunity from prosecution only as
to matters concerning which he would have been privileged except for
this grant of immunity.4 One of the interesting features of this act
is the limitation on the right of consultation with counsel by a witness
at a commission hearing. Counsel of his choice may be present, "for
the purpose of advising him concerning his constitutional rights, but
for no other purpose."5

A significant new piece of legislation provides for comprehensive
licensing and supervision of private employment agencies to be ad-
ministered by the Commissioner of Labor. The statute requires an an-
nual license of every operator of an employment agency which must
be granted unless the commissioner finds that the applicant is de-
ficient in one or more of the requirements of the act. However, there

is no specific statutory provision for a judicial review of the denial
of the initial application for a license.6

In addition, any licensed person desiring to charge a registration

fee must make application for and secure administrative approval of
the proposed registration fee before making the charge.7 If any em-
ployment agency charges a fee either without approval, or in excess
of the amount approved, it is subject to license revocation and crimi-
nal prosecution for a misdemeanor. 8

In addition to the records and reports required specifically by the
statute, the commissioner upon receipt of a written complaint against
an employment agency may require the licensee to submit a detailed
account in writing and under oath about the transaction mentioned
in the complaint.9

The Commissioner of Labor is empowered to conduct investigation
of, and hold hearings on, complaints. For violation of any provision

3. Ga. Laws, 1959, p. 18.
4. Ga. Laws, 1959, p. 414.
5. Ga. Laws, 1959, p. 414 at 418; sec. 4 (6).
6. Ga. Laws, 1959, p. 283 at 285, sec. 2 (g), at 286 sec. 2 (h).
7. Ga. Laws, 1959, p. 285 at 287, sec. 2 (o).
8. Ga. Laws, 1959, p. 285 at 288, 294, sec. 2 (p) , sec. 4.
9. Ga. Laws, 1959, p. 285 at 291, sec. 3 (e).
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of the statute, which includes "any other good and sufficient reason
therefore within the meaning and purpose of this Act", the Com-
missioner of Labor may suspend or revoke a license, or upon termina-
tion of any license refuse to grant a new license.

Licenses are issued on an annual basis, and application for renewal
must be made not later than 10 days prior to an expiration date.
However, no suspension, revocation or refusal to renew shall take
place prior to a written notice to the employment agency and an op-
portunity given for a "fair public hearing" not earlier than 10 days
after notice has been given to the licensee by registered mail. If, after
the hearing, the commissioner shall decide adversely to the licensee,
written notice of the decision must be given, and the order may not
become effective for a period of 10 days after the notice is given. With-
in this 10 day period the aggrieved licensee may appeal to the Superior
Court of the county in the manner provided for appeals from the com-
missioner's decisions generally. The filing of the appeal has the effect
of a supersedeas of the order and also deprives the commissioner of
further administrative jurisdiction until the Superior Court has dis-
posed of the appeal. 10

A license is not transferable, but an employment agency may make
application to the commissioner for written consent to the admittance
of a partner or partners or make changes in a corporation. This con-
sent may be withheld only on grounds which would be sufficient to
reject an original application for a license if the person or persons in
question had then been included. There is no specific provision for
any judicial review of a refusal to give written consent.1'

Another new statute is known as the "Georgia Liming Materials
and Soils Conditioners Act of 1959".12 Administration of this law
is delegatect to the Commissioner of Agriculture. It requires the an-
nual registration of all manufacturers, processors, jobbers, or handlers
of liming materials and soil conditioners who sell, offer for sale, hold
or distribute such materials. The registration statement must set out
each and every brand or grade of these materials. There are also
labeling and reporting requirements. Section 5 of the act authorizes
the commissioner to determine the nutralizing value and fineness of
grind of liming materials and soil conditioners, limited to standards
not less than those officially adopted by a number of named associa-
tions. Section 8 authorizes the commissioner to issue a "Stop Sale
Order" on any materials covered by the act whenever he has reason
to believe that such materials are in violation of the act in any respect.

10. Ga. Laws, 1959, p. 285 at 288, sec. 2(p).
11. Ga. Laws, 1959, p. 285 at 289, sec. 2 (q)
12. Ga. Laws, 1959, p. 306.
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A foundation for some kind of administrative hearing is laid by a
sentence in this section which states that the stop order may be re-
moved only by written order from the commissioner. There is no
specific provision for judicial review.

The act does not apply to any of the named materials which con-
tain one or more of the primary plant foods to which the Georgia
Fertilizer Act applies.

AMENDATORY LEGISLATION

Three acts are amendments which clarify problems of administra-
tive and judicial review of existing agencies.

One act provides for an administrative appeal immediately to the
Safety Fire Commissioner by any person dissatisfied with a ruling
of the State Fire Marshall. Further, a person dissatisfied with the
administrative decision on appeal may secure judicial review through
a de novo proceeding in the Superior Court. Significantly there are
no expressed time requirements for initiating either the administra-
tive appeal or the judicial review.' 3

Two statutes relate to administrative and judicial review of de-
cisions of boards of health. The one relating to county boards of health
authorizes any person aggrieved by an order of the county board of
health, the commissioner of health or his agent, to appeal to the coun-
ty board of health, which appeal must be filed within 10 days of the
order. An appellant dissatisfied with the board's decision on appeal
may then request a review by the Superior Court of the county of his
residence within 30 days of the order. The court has express power to
stay the administrative order.14

The other act provides for an administrative appeal by an aggrieved
citizen from the orders of the State Board of Health (or Director
of the Department of Public Health as its administrative officer) to
the Director of the Department of Public Health. The appeal must
be filed within 10 days from the date of the administrative action, and
the appeal does not operate as a supersedeas. An appellant dissatisfied
with a final order on appeal has a right of appeal to the Superior
Court of his county of residence. This appeal must be filed with the
clerk of that court within 30 days of the date of the order questioned,
and enforcement of the administrative order is not stayed until so
ordered and directed by the reviewing court. 15

An amendment of the Georgia Milk Control Act makes two signifi-

13. Ga. Laws, 1959, p. 50.
14. Ga. Laws, 1959, p. 373.
15. Ga. Laws, 1959, p. 374.
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cant changes in that statute. It transfers the administration of the
act from the Milk Control Commission to the Department of Agricul-
ture. Also, it creates a new Milk Control Commission to replace the
one in existence at the time of the act, and presumably the new com-
mission is to have the same functions as the old one had.16

The Georgia Securities Act' 7 was amended extensively. The perti-
nent changes deal with administrative action, and no reference is made
to any judicial review of the commissioner's action.

Section 8 governs hearings on applications for the registration of
securities. Upon an order forbidding the sale of securities, the com-
missioner is required to send promptly to the issuer, and other per-
sons who have registered such securities, notice of opportunity for a
hearing. Also before refusing to register a person under section 4,
as well as after entering any order of revocation, suspension or to
show cause, a notice of hearing shall be sent to interested persons.

A new section, 8A, authorizes general investigative hearings on the
motion of the commissioner, with subpoena power to compel the at-
tendance of witnesses, and the production of books, papers, records
and other evidence. The order is enforceable by attachment for con-
tempt issued by any Superior Court with jurisdiction.

Section 14 as amended authorizes the commissioner to revoke the
exemption of certain sales of previously distributed securities by is-
suance of an order, for which a finding is necessary that the further
sale of these securities in Georgia will work or tend to work a fraud
on the purchasers.

A new paragraph added to section 13 provides for written examina-
tions for the licensing of salesmen and limited salesmen, and delegates
to the commissioner authority to prescribe rules and regulations for
the holding of the examinations and for the appointment of a three
man examining board.

An interesting new section, 13A, purports to confer "judicial im-
munity" upon the commissioner with respect to any action taken or
proceeding under the act or under color of law.' 8

An amendment of the act 19 relating to meat, poultry, and dairy pro-
cessing plants, while exempting persons preparing items for home con-
sumption and items required to be federally inspected, vests authority
in the Commission of Agriculture to adopt and maintain an adequate
system of inspection of all meat, poultry or dairy products offered for
sale in the state to determine their "wholesomeness." This includes the

16. Ga. Laws, 1959, p. 46.
17. Ga. Laws, 1959, p. 89.
18. Davis, Administrative Officers' Tort Liability, 55 MicH. L. REV. 201 (1956).
19. Ga. Laws, 1959, p. 748.
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hiring of inspection personnel, the adoption of a uniform marking
system, and the drafting of standards and specifications. This inspection
service is to be made available to licensed plants. 20 A new section
added to the act authorizes the commissioner to apply for an injunc-
tion as a supplemental and additional remedy to obtain enforcement of
the statute. A bond is required before an ex parte restraining order
may be obtained.

Two other statutes21 were amended to delegate authority to the com-
missioner to apply for injunctive aid in the enforcement of the statutes
or any rules or regulations issued thereunder. No bond is required
prior to the issuance of any kind of injunctive order under these
amendments.

The statutes governing rates for fire, marine, and inland marine
insurance,22 and casualty insurance23 were amended extensively, par-
ticularly as to administrative hearings and judicial review of the or-
ders of the Insurance Commissioner relating to rates or rating organi-
zation.2

4

A summary of the procedures authorized by both statutes is as fol-
lows: When a rate filing is made with the commissioner, he has 15
days in which to disapprove the filing and give notice thereof. The
filing becomes effective on the sixteenth day after the actual date of
delivery to the commissioner unless an affirmative approval should
advance the effective date or unless a public hearing is ordered in
which event the filing only becomes effective on a further order of
the commissioner.

When a public hearing is ordered and held in accordance with the
statute, the commissioner must issue an order approving or disap-
proving within 20 days or the filing becomes effective on the expira-
tion of the 20 days after the conclusion of the hearing. An order of
disapproval prevents a filing from becoming effective as long as it
remains in effect. Also the commissioner may hold a hearing on an
approved or an effective filing after 20 days notice.

Any person or organization aggrieved with respect to any filing may
make written application for a hearing thereon. If the application
has been filed in good faith, the commissioner must hold a hearing

20. Ga. Laws, 1959, p. 168.
21. Operation of State Farmers Markets: Ga. Laws, 1959, p. 242; Regulation of

Public Livestock Auctions and Sales: Ga. Laws, 1959, p. 296.
22. Ga. Laws, 1947, p. 1523.
23. Ga. Laws, 1947, p. 1506.
24. Hearings and Procedure as to Rate Changes in Fire, Marine and Inland Ma-

rine Policies, Ga. Laws, 1959, p. 255; Hearings and Procedure as to Rate
Changes in Casualty Insurance, Ga. Laws, 1959, p. 274.
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within 30 days after receipt of the application, but only after 10 days
written notice to all interested parties.

Unless a hearing has been ordered by the commissioner, filings may
be approved or disapproved by orders issued without prior hearings.
Insurers and rating organizations claiming to be aggrieved by any
order or decision made without a hearing may, within 30 days after
notice of the order, make a written request for a hearing. The com-
missioner must hear the parties within 20 days after receipt of the
request, but not less than 10 days after notice of the hearing has been
given. The hearing must be concluded within 15 days (in exceptional
situations an additional 15 days may be allowed), and the commissioner
must issue his order within 20 days after the ending of the hearing. A
failure to reach a published decision within 20 days is tantamount to
the approval of the filing or application.

The commissioner must make specific findings of fact on the issues
presented and the findings must be supported by a preponderance of
the evidence on consideration of the record as a whole. Parties may
submit proposed findings of fact.

All rulings, orders or decisions of the commissioner relative to rates
or rating organization are subject to review by appeal to the Superior
Court of Fulton County. The 30 day period after the decision within
which the appeal must be filed is a jurisdictional requirement and the
right to review is extinguished after the period has expired. The Su-
perior Court is required to hear and decide the appeal within 60 days
after the date of the filing of the notice, and it may reverse, affirm,
or modify the administrative decision. The court must determine
whether the decision is supported by the preponderance of the evi-
dence on consideration of the record as a whole or is in accordance
with law.

An amendment to the Mineral Leasing Commission Act 25 adds a
new section which delegates authority to that commission to adopt
such rules and orders as it shall deem necessary in administering the
provisions of the act.26

JUDICIAL DECISIONS

The appellate court decisions rendered during this survey period
resolved a number of interesting problems concerning the basic au-
thority of an administrative agency, the matter of inherent or im-
plied administrative powers, the use of the injunction in the enforce-
ment of agency policy, agency procedure, and judicial review, as well

25. Ga. Laws, 1945, p. 352.
26. Ga. Laws, 1959, p. 270.

1959]



MERCER LAW REVIEW

as numerous routine holdings on evidentiary problems arising in one
or two agencies.

It is usually not necessary to challenge an agency's basic statute in
order to obtain effective judicial review; normally any agency's basic
powers will be determined bjy a construction of its statute. But such
an unusual procedure was used in an action for money and injunc-
tion against the Agricultural Commodities Authority to prevent the
levy and collection of a tax on producers of peanuts solely for the
purpose of advertising and promoting that commodity. The Supreme
Court in Agriculture Commodity Authority v. Balkcom2 7 decided the
question of the validity of a 195828 amendment of the Agricultural
Commodities Authority Act which had authorized the authority to
leviy the tax in question. It held that this levy was in effect a tax
which the legislature could not itself impose under Article VII, Section
II, Paragraph I of the Georgia Constitution. The court asserted that
"it is elementary that the General Assembly is without constitutional
authority to create an instrument of the State and clothe it with a
power to impose a tax on such commodity, a power which it does
not itself possess."

In another case decided by the Georgia Supreme Court, an insurance
underwriters association sought to enjoin the enforcement of an order
of the Insurance Commissioner which purported to suspend a rate
filing which had been previously approved. 29 The order was issued
without notice and hearing contrary to the applicable insurance
statutes. Conceding the failure to comply with statutory requirements
for notice and hearing the commissioner contended that he had the
implied authority to suspend the rates without a hearing. The court
held that there was no authori, to depart from the statutory pro-
cedure, reserving its judgment as to any question of implied adminis-
trative -power to act in the absence of specific statutory procedure.
Another objection of the commissioner to the use of an injunction
was the failure of the petitioners to exhaust their administrative reme-
dies by demanding a hearing on the order. The court held that the
"exhaustion" doctrine was not applicable because the defect alleged
challenged the jurisdiction or authority of the commissioner to issue
any order under the circumstances.

A number of administrative statutes have been amended recently
to authorize the agency to use the injunction as an additional en-

27. 215 Ga. 107, 109 S.E.2d 276 (1959).
28. Ga. Laws, 1958, p. 237.
29. Cravey v. Southeastern Underwriters Association, 214 Ga. 450, 105 S.E.2d 497

(1958). Accord: Cravey v. General Accident Fire &: Life Insurance Co., 215 Ga.
460, 105 S.E.2d 504 (1958).
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forcement tool. Some of these statutes expressly state that the avail-
ability of injunctive remedy is not dependent on the existence of the
traditional grounds of equity jurisdiction. Two recent Supreme Court
decisions have sustained such a provision in the act governing the
Board of Dental Examiners."° A third Supreme Court decision sustained
the use of the injunction by a city-county planning and zoning com-
mission to enjoin the violation of one of its zoning regulations.3 1

ADMINISTRATIVE PROCEDURE

One Court of Appeals decision3 2 illustrates the rule that an ad-
ministrative agency is strictly a statutory creation and has only such
procedural powers as may be fairly derived from its basic statutes.
Thus an agency which is vested with the power "to grant or deny"
an application cannot decide preliminary procedural matters, such as,
in this case, a motion to dismiss the application. These are matters
which are properly heard when the claim is set for hearing on the
merits. All questions of procedure and substance such as issues of pro-
per notice, whether a petitioner is within a protected class or whether
the facts indicate a compensable claim, should be presented at the
hearing on the merits.

While findings of fact by administrative agencies when supported
by evidence are often declared by statute to be conclusive on judicial
review the courts generally insist that the actual finding of fact be
placed in the record. It is thus proper and necessary that an agency
make a finding of fact to support its decision, and a reviewing court
will remand the record to the agency to make a proper finding of
fact when the record is sent up without a proper finding.33 An ad-
ministrative decision based on a mistake of fact is, therefore, properly
remanded to the agency for further consideration.34 On the other hand,
a decision will be sustained even though there is an unauthorized

30. Hortman v. Georgia Board of Dental Examiners, 214 Ga. 560, 105 S.E.2d 732
(1958), affirming a 10 day jail sentence for contempt of an injunc-
tive order; Hortman v. Yarbrough, 214 Ga. 693, 107 S.E.2d 202 (1959), sustain-
ing the statute which authorizes the board to invoke the injunction in aid of
enforcement of its licensing policy.

31. Lawson v. City of Macon, 214 Ga. 278, 104 S.E.2d 425 (1958). There was noth-
ing in the opinion of the court to indicate that the Macon-Bibb County Plan-
ning and Zoning Commission had express legislative authority to utilize in-
junctive process.

32. Milledgeville State Hospital v. Clodfelter, 99 Ga. App. 49, 107 S.E.2d 288
(1959).

33. Firemen's Fund Indemnity Co. v. Peeples, 97 Ga. App. 896, 104 S.E.2d 664
(1958); Employers Mutual Liability Insurance Co. v. Holloway, 98 Ga. App.

265, 105 S.E.2d 370 (1958).
34. Parks v. American Fidelity & Casualty Co., 97 Ga. App. 833, 104 S.E.2d 624

(1958).
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finding of fact in the record if there is competent evidence in the en-
tire record to support the decision.35

EVIDENCE

The basic agency statute often denies a reviewing court any oppor-
tunity to evaluate the evidence forming the basis of the administrative
decision. A typical statute limits the reviewing court to a consideration
of whether there is sufficient competent evidence in the record to
sustain the decision of the agency. 36

As in the previous surveys, most of the appellate cases which have
considered evidentiary problems have been workmen's compensation
decisions. In a few of these current judicial review proceedings, the
court reversed the administrative decision because it was inconsistent
with the evidence.3 If the reviewing court finds that there is compe-
tent evidence to support the administrative decision, affirmance is
mandatory.3

8

JUDICIAL REvIEW

One recent Supreme Court decision 39 sheds some light on the
meaning of the phrase "adversely affected by an order" in determining
standing to obtain judicial review through injunction proceedings of

35. Armstrong Cork Co. v. Addleton, 98 Ga. App. 658, 106 S.E.2d 859 (1958), re-
lying upon American Mutual Liability Insurance Co. v. Sisson, 198 Ga. 623,
32 S.E.2d 295 (1944), holding that a finding of fact which is supported by the
evidence is conclusive and will not be reversed although the agency made
other findings of fact not essential to the decision 'which were not authorized
by the evidence.

36. GA. CODE ANN. § 114-710, for example.
37. Whitener v. Baly Tire Co., 98 Ga. App. 257, 105 S.E.2d 775 (1958) ; United

States Fidelity & Guaranty Co. v. Davis, 99 Ga. App. 45, 107 S.E.2d 571 (1959);
American Casualty Co. v. Wilson, 99 Ga. App. 219, 108 S.E.2d 137 (1959);
Allen v. Clein, 99 Ga. App. 133, 108 S.E.2d 291 (1959).

38. United States Fidelity & Guaranty Co. v. Phillips, 97 Ga. App. 729, 104 S.E.2d
542 (1958) ; Cowart v. Employers Mutual Liability Insurance Co., 98 Ga. App.
126, 105 S.E.2d 384 (1958); Baird v. Travelers Insurance Co., 98 Ga. App.
882, 107 S.E.2d 579 (1959); Wiley v. Aetna Casualty & Surety Co., 98 Ga. App.
241, 105 S.E.2d 377 (1958); United States Fidelity & Guaranty Co. v. Messer,
98 Ga. App. 586, 106 S.E.2d 313 (1958); Malcom v. Sudderth, 98 Ga. App.
674, 106 S.E.2d 367 (1958); Skinner Poultry Co. v. Mapp, 98 Ga. App. 772,
106 S.E.2d 825 (1958) ; Samples v. Liberty Mutual Insurance Co., 99 Ga. App.
41, 107 S.E.2d 574 (1959); Liberty Mutual Insurance Co. v. Thomas, 99 Ga.
App. 124, 108 S.E.2d 180 (1959); Georgia Department of Revenue v. Hughes,
99 Ga. App. 127, 108 S.E.2d 184 (1959); Ford v. Liberty Mutual Insurance
Co., 99 Ga. App. 257, 108 S.E.2d 311 (1959); King v. Fulton Bag & Cotton
Mills, 99 Ga. App. 340, 108 S.E.2d 765 (1959); Aetna Casualty & Surety Co.
v. Pulliam, 99 Ga. App. 406, 108 S.E.2d 823 (1959); William v. Maryland
Casualty Co., 99 Ga. App. 489, 109 S.E.2d 325 (1959).

39. South Georgia Natural Gas Co. v. Georgia Public Service Commission, 214 Ga.
174, 104 S.E.2d 97 (1958). The fact that the commissioner had allowed the pe-
titioner to file objections and present evidence in support of them was im-
material in the court's determination of this question.
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an order of the Georgia Public Service Commission granting a cer-
tificate of necessity and convenience. In this case the certificate was
issued to a corporation to construct and operate a natural gas pipe-
line. The petitioner did not serve the same area as that to which the
certificate applied and it had no standing application for a certificate.
It was, according to the court's opinion, not injured by the grant
and had no standing to invoke judicial review of the order through
an injunction suit.

The requirements of notice or other prerequisites for obtaining
judicial review of administrative decisions must be gleaned from
the specific laws governing each agency. Three decisions, each con-
cerning an appeal from a different agency, illustrate the importance
of observing the special statutory requirments to perfect an appeal.
In Mobley v. City of Thomasville40 an injured party was not required
to notify a person granted a variance under a zoning decision when
the only statutory requirement for perfecting the appeal was notice
to the Secretary of the Board of Adjustment. In another decision,
a dealer challenging an assessment for delinquent sales taxes did not
have to file a protest prior to seeking judicial review. The statute did
not require the filing of a protest, but merely provided that the appeal
be filed within the time limit set forth in the statute. 41 Also, if the
statute governing a claim requires that it be filed within one year
from the date the cause of action arose, this requirement has been held
mandatory.42

Each reporting period brings forth a number of decisions in which
one of the principal questions is the use of a writ of mandamus as a

method of review. Generally, the writ will lie if the right sought to be
protected is clear. A recent case held mandamus to be a proper method
to review the denial of a building permit application which complied
in all respects with existing laws and ordinances. 4a Mandamus is, of
course, the proper remedy when it is the only feasible remedy under the
factual situation. 44 On the other hand, mandamus is not an appro-
priate remedy to compel a general course of official conduct to be
performed under varying conditions over a period of time. 45

Another Supreme Court decision outlined the limited use of the
declaratory judgment statute as a method of judicially reviewing ad-
ministrative action. 46 In this case the use of the statute was denied

40. 97 Ga. App. 855, 104 S.E.2d 586 (1958).
41. Farr v. Williams, 214 Ga. 525, 106 S.E.2d 14 (1958).
42. Anderson v. Lockheed Aircraft Corp., 98 Ga. App. 814, 107 S.E.2d 295 (1959).
43. City of Decatur v. Fountain, 214 Ga. 225, 104 S.E.2d 117 (1958).
44. Smith v. Maynard, 214 Ga. 764, 107 S.E.2d 815 (1959).
45. State ex rel. Board of Education v. Johnson, 214 Ga. 607, 106 S.E.2d 353 (1958).
46. McGollum V. Quarles, 214 Ga. 192, 104 S.E.2d 105 (1958).
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to the petitioner, a peace officer who claimed to be a member of the
Annuity and Benefit Fund and requested reinstatement. Because the
purpose of the proceding was the enforcement of accrued rights, man-
damus was the appropriate remedy and since that remedy was avail-
able, the court reasoned the declaratory judgment statute did not ap-
ply. It is apparent from this decision that a petitioner who desires to
use the statutory remedy in a factual situation where there is prece-
dent for the use of an existing remedy, either in law or in equity,
must show that there is some uncertainty or insecurity regarding the
propriety of future acts or conduct which is properly incident to his
alleged right and which future action without some judicial determina-
tion might reasonably jeopardize his interest.

The case of Hunt v. McCollum 4
7 presented the rare example of a

statutory remedy for judicial review being held invalid. The statute,
which provided for a method of reviewing county zoning ordinances,
authorized an appeal de novo to the Superior Court before a jury. The
court held this statute unconstitutional because it empowered a jury
to decide a zoning matter which by the Constitution is expressly con-
ferred on the "governing authorities of municipal and county govern-
ments."

48

47. 214 Ga. 809, 108 S.E.2d 275 (1959).
48. Art. III Sec. VII, Par. XXIII, Georgia Constitution ((GA. CODE ANN., § 2-1923).
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