
COMMENTS
RECORDS AND REPORTS OF PUBLIC

EMPLOYMENT AGENCIES
It is important from the outset to recognize that justification for

the existence of any administrative agency is found in the necessity
for implementing a particular piece of legislation.' The legislature
charges the agency with accomplishing the purpose of a statute and
prescribes the means for accomplishing this purpose.2 In providing
the means for administration, the legislature often finds it necessary
to grant to the agency special privileges, which may be absolute or
qualified. These privileges are nothing more than aids of administra-
tion. Their number and extent are determined by the importance of
the aims of the statute from a public policy standpoint. The legisla-
tion may be so important that great liberty is taken with traditional
legal concepts. In any event, the privileges granted are to be evaluated
in light of the requirements of a particular statute and the means
available for accomplishing the purpose of the statute. Where there
is a conflict between the privileges granted to the agency and tradi-
tional legal concepts the question is which is more important, the
privileges granted to the agency, or the legal concepts abrogated?

One of the most prevalent types of administrative agency, found in
all states, is the state public employment agency, which is created
by, and charged with administration of the unemployment compensa-
tion statutes. 3 The key to effective administration of these laws lies

1. Administrative agency has been defined as "an agency of the sovereign power
charged with administering particular legislation." BLACK, LAW DICTIONARY

(4th ed. 1951).
2. "The form of administrative organization is, of course, conditioned by the

task to be performed." Dodd, Administering Unemployment Compensation
Benefit Claims, 3 LAW AND CONTEMPORARY PROB. 107 (1936).

3. ALA. CODE SuPP,. 1936, §§7597 (2) -7597 (18); Ark. Digest of Stat. 1937,
§§ 8549-8569; Ariz. Laws 1936 (1st S.S.) §§ 1-22; Colo. Sess. Laws 1936 (3rd
Ex. Sess.), Ch. 2; Conn. Gen. Stat. Supp. 1937, §§ 803d-819d; Del. Laws 1935,
Ch. 258; Fla. Comp. Gen. Laws, Permanent Supp., §§ 4151 (488) -4151 (511);
Ga. Laws 1937, p. 806; Hawaii Sess. Laws 1937, Ch. 260A; Idaho Sess. Laws
1935 (3d. Ex. Sess.), Ch. 12; 111. Laws 1935, p. 571; Ind. Burns' Stat. 1933,
§§ 52-1501-52-1525; Iowa Acts 1937, Ch. 102; Kans. Laws 1937, Ch. 255; Ky.
Acts 1938, Ch. 50; Maine Public Laws 1936 (Spec. Sess.), Ch. 192, Maine
Public Laws 1937, Ch. 228; Md. Laws 1936 (Ex. Sess.) , Ch. 1; Mass. Acts
1937, Ch. 421; Mich. Acts 1936 (Ex. Sess.), No. 1; Minn. Laws 1936 (Ex. Sess.),
Ch. 2; Minn. Laws 1937, Ch. 306; Minn. Laws 1937, Ch. 401; Miss. Gen. Laws
1936, Ch. 176; Mo. Laws 1937, p. 574; Mont. Laws 1937, Ch. 137; Nebr. Laws
1937, Ch. 108; Nev. Stat. 1937, Ch. 129; N.H. Laws 1937, Ch. 178; N. Mex.
Laws 1936 (Spec. Sess.), Ch. 1; N. Mex. Laws 1937, Ch. 129; N. Y. Laws 1935,
Ch. 486; N. Y. Laws 1936, Ch. 118; N. Y. Laws 1937, Ch. 142; N. Car. Pub.
Laws 1936 (Ex. Sess.), Ch. 1; PAGE'S OHIo GEN. CODE, §§ 1345-1-1353-35; Pa.
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in a system of employer reports. These reports are used in tabulating
labor statistics, certifying a claimant as willing to accept suitable em-
ployment, determining employer contribution rates, and ascertaining
claimant eligibility for unemployment compensation. If these reports
were made public the employer could suffer a competitive disad-
vantage through the revealing of important trade statistics and by
being subjected to private law suits for libel and slander. Conse-
quently, these reports are clothed with legal privileges, on the theory
that employers must make full disclosures for effective administration.
One must understand the actual administration of the unemploy-
ment compensation statutes in order to properly evaluate and, per-
haps, resolve any conflicts of public policy and legal concepts. This
is true because the problems arising in this area are essentially prob-
lems occasioned by the administration of statutory duties which im-
plement a public policy. Expression of this policy is included in a
declaration of policy found in all unemployment compensation
statutes:

4

Economic insecurity due to unemployment is a serious men-
ace to the health, morals, and welfare of the people of this
State. Involuntary unemployment is therefore a subject of
general interest and concern, which requires appropriate
action by the legislature to prevent its spread and to lighten
its burden which so often falls with crushing force upon
the unemployed worker or his family. The achievement of
social security requires protection against this greatest hazard
of our economic life. This can be provided by encouraging
employers to provide more stable employment and by the
systematic accumulation.of funds during periods of employ-
ment to provide benefits for periods of unemployment, thus
maintaining purchasing power and limiting the serious social
consequences of poor relief assistance. The legislature, there-
fore, declares that in its considered judgment the public
good, and the general welfare of the citizens of this State
require the enactment of this measure, under the police
powers of the State, for the compulsory setting aside of un-

Laws 1936 (2d Ex. Sess.), No. 1; R. I. Public Laws 1936, Ch. 2333; S. CAR.
CODE SuP. 1936, §§7035-81-7035-102; S. Dak. Sess. Laws 1936 (Spec. Sess.),
Ch. 3; S. Dak. Sess. Laws 1937, Ch. 224; TENN. WILLIAMS' ANN. CODE SuPP.,
§§ 6901.1-6901.23; Tex. Vernon's Stat. Supp. 1938, arts. 5221b-l-5221b-23; Utah
Sess. Laws 1936 (Spec.-Sess.), Ch. I; Vt. Laws 1936 (Spec. Sess.), Ch. 1; VA.
CODE SuPP. 1938, §§ 1887(93)-1887(111); Wash. Laws 1937, Ch. 162; W. VA.
CODE 1937, §§ 2366 (1) -2366 (158); Wis. Stat. 1939, §§ 108.01-108.26; Wyo. Sess.
Laws 1937, Ch. 113.

4. This policy declaration is invariably found in section two of state unemploy-
ment statutes. The uniformity of wording and position is due to a model
bill circulated by the Social Security Board. SOCIAL SECURITY BOARD, DRAFT
MODEL BILL (1936).
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employment reserves to be used for the benefit of persons
unemployed through no fault of their own.

The implementation of these aims was an administrative problem,
the solution of which occasioned conflicts between the aims and
traditional legal concepts of actionable libel and slander.

DEVELOPMENT OF PUBLIC EMPLOYMENT AGENCIES

That administration was the principal problem faced by the legis-
latures of the states and the nation in implementing a system of un-
employment compensation is apparent from the means of administra-
tion finally adopted. Despite the advantages to be gained from a fed-
eral system of administration, the Congress adopted a system of state
administration by providing in the Social Security Act that no state
would be eligibile for the benefits of that act unless provision was
made for " . . . payment of unemployment compensation solely
through public employment offices in the State ...... 5 The primary
reason for the selection of the public employment agencies as the
administrative bodies to implement unemployment compensation was
their ready availability on a nation-wide basis. The federal govern-
ment had no other agency active in the social and welfare field that
was capable of administering such a program. If immediate action
had not been required, perhaps a federal system would have been
formed. The existence of the public employment agencies at this
most opportune time is due largely to historical accident.

Traditionally, the burden of performing the social and welfare
function of society was borne by the local governments of the states. 6

Consequently, they developed administrative machinery for handling
welfare projects at an early time, while the state and federal govern-
ments were not concerned with the administration of welfare funds.
The local governments suffered under the twin disabilities of low
debt limits and restricted taxing power and were not able to sustain
the burden of rising unemployment in the early 1930's without the
receipt of direct aid from their state governments. 7 Although the

5. Social Security Act § 303(a) (2), 49 Stat. 626 (1935), 42 U.S.C. § 503(a) (2)
(1952).

6. See generally SCHULTZ & HARRIS, AMERICAN PUBLIC FINANCE (6th ed. 1954), chap-
ters one and two for a complete analysis of state and local expenditures from
1900 to present. "Before the depression of 1929-1933, state governments left
the field of social welfare activities largely to the local governments." Ibid.,
p. 32.

7. "The tide of misery that flowed in the wake of increasing unemployment
after 1929 overwhelmed the private charities and soon outran the relief ca-
pacities of local government units hamstrung by declining tax collections and
weakened credit standing." Ibid, p. 50. "It has become increasingly apparent
that the problem of relief for unemployment has got beyond the state at
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states came to the aid of their local governments by making grants
available to them, they did not administer the funds through a state
agency.

In making their contribution to unemployment relief the
legislatures have recognized the principle of local responsi-
bility. The state has no machinery for the distribution of
funds to the unemployed, while the counties and cities usual-
ly possess some form of relief organization .... 8

The increasing seriousness of the unemployment situation and the
need for greater funds for relief, coupled with the increasing diffi-
culties of obtaining money from both private sources and taxation
led to intervention by the federal government. At first, federal relief
was not direct and the principle of state responsibility was main-
tained.9 It became apparent, however, that national action would be
necessary to combat the emergency.

On June 6, 1933 Congress passed the Wagner-Peyster Act in order
.. . to provide for the establishment of a national employment system

and for cooperation with the States in the promotion of such sys-
tem .... 10 Congress did not know that it was establishing the nu-
cleus of a nationwide system of agencies that was later to become the
administering body of unemployment compensation. Its principal pur-
pose was to assist in coordinating the work of the states by securing uni-
formity and publicity of information in respect to opportunity for em-

which it could be dealt with by private funds, and is being, in a major part,
borne by local governments, which it has been estimated, made 70 per cent of
the relief expenditures on account of unemployment during 1931. Limited as
they are by sources of revenue, by debt limits, and in some cases by restric-
tions of their taxing power, the cities and counties have in many states found
the task too great and have called upon the states for aid. Thus, the burden
has been shifted in part from the smaller communities to the states." Stand-
ing Committee on Noteworthy Changes in Statute Law, Report, 57 A.B.A.
REP. 527 (1932).

8. Standing Committee on Noteworthy Changes in Statute Law, Report, 57
A.B.A. REP. 528 (1932).

9. "Federal contributions to social welfare prior to the 1930's were indirect."
SHULTZ & HARRIs, AMERICAN PUBLIC FINANCE (6th ed. 1954), p. 50. Congress
appropriated eighty (80) million dollars out of 'Which special grants might
be made to the states to pay their quota necessary to obtain federal road
grants. The statute required that the money be treated as an advance and be
repaid from future allocations to the states benefiting. Act of Dec. 30, 1930,
Ch. 19, 46 Stat. 1030. Three hundred million dollars ($300,000,000) was made
available through the Reconstruction Finance Corporation in the form of
loans to the states at three (3) per cent interest, which were to be repaid
by deductions from the amounts alloted to the states for roads. Act of July
21, 1932, Ch. 520, 47 Stat. 709. Subsequently, the form of relief changed from
indirect to direct relief with no provisions for repayment. Act of May 12, 1933,
Ch. 30, 48 Stat. 55.

10. Wagner-Peyster Act, 48 Stat. 113 (1933) (codified in scattered sections of
5, 29, 39 U.S.C.).
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ployment and for the clearing of labor between the states." This act
did not provide funds for relief but merely provided funds for the
purpose of establishing and maintaining public employment offices. 1 2

Before being certified under the act the states were required to sub-
mit organizational and operating plans as well as to match the federal
appropriation. 13 Most of the states did not accept the Wagner-Peyster
Act at first and for the most part little mention was made of it until
the problem of administering the provisions of the proposed Social
Security Act was considered. To appreciate the problem that Con-
gress faced it must be remembered that neither the states nor the
federal government possessed agencies of the type necessary to ad-
minister direct relief, having left that field almost entirely to the
local governments. Congress recognized, however, that the nucleus
for a nation-wide agency had been provided for in the Wagner-
Peyster Act:

It is through the employment offices that the unemployment
compensation benefits and also the old-age annunities are to
be paid. These offices must function as efficient placement
agencies if the "willingness to work" test of eligibility is to
be made effective . . . . To perform these important func-
tions, a Nation-wide system of employment offices is vital.
The nucleus for such a system exists in the United States
Employment Service .... 14

Congress insured that the nucleus would be expanded and developed
to meet the demands of the act by providing that no state would be
certified under the act unless it made " . . . payment of unemploy-
ment compensation solely through public employment offices in the
State ....... 1 Only by complying with this provision and others
could the taxes imposed by the Social Security Act be avoided. The
inducement proved sufficient as the states in rapid succession accepted
the terms of the Wagner-Peyster Act.

DUTIES OF PUBLIC EMPLOYMENT AGENCIES

The duties charged to public employment agencies will be found
in the particular statute in force in any given state, although there is
a great deal of similarity in both wording and content among the
statutes of the several states. The similarity is due for the most part

11. Wagner-Peyster Act § 3(a) , 48 Stat. 114 (1933) , 29 U.S.C. § 49b (1952).
12. Wagner-Peyster Act § 5(a) , 48 Stat. 114 (1933) , 29 U.S.C. § 49d (1952).
13. Wagner-Peyster Act § 8, 48 Stat. 115 (1933), 29 U.S.C. § 49g (1952).
14. Hearings on H.R. 4120 Before the Committee on Ways and Means of House

of Representaties, 84th Cong., 1st Sess., 56-57 (1935).
15. Social Security Act § 303 (a) (2), 49 Stat. 626 (1935) , 42 U.S.C. § 503 (a) (2)

(1952).
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to the circulation of a model bill by the Social Security Board in its
effort to achieve uniformity under the Social Security Act. 16 In all
states the work of administration falls generally into three major
categories: (1) the collection of employer contributions, (2) the
payment of unemployment benefits, and (3) job registration and
placement. The first duty concerns for the most part only the agency
and the employer, while the second duty primarily concerns the
agency and the claimant. The third duty concerns claimants, the
agency, and prospective employers. Each duty is laden with its own
set of administrative problems.

The public employment agencies maintain employer accounts which
are kept current by the periodic filing of various reports by employers
to the agencies. The information required, either by statute or regula-
tion, varies from state to state, but the information is obtained for
the same purposes. Generally, the employer will submit periodic re-
ports showing the names of all his employees by name and social
security account number and the amounts of wages paid to each. 17

Also, he will probably be required to submit a report describing
the type of business, location, size, and other details which would
furnish some support to the validity of his wage listings. These re-
ports are used in periodically computing the employer's tax con-
tribution to the unemployment fund. They are also used to identify
claimants and to compute the amounts of their benefit payments.
Each claimant's benefit is individually computed on the basis of his
earnings, which are ascertained from these periodic employer reports.
It is obvious that employer verification is necessary in these situa-
tions to prevent fraudulent applications for benefits, both as to the
person claiming and the amounts claimed. However, there are ac-
counts that must be kept by the agencies not relating to fraudulent
claims.

The contribution rate paid by employers varies because of "ex-
perience rating," a device that enables an employer to reduce his tax
liability. The purpose of the device is to compute tax rates based
upon the individual employer's past experience and potential liability
as to unemployment.' 8

16. SOCIAL SECURITY BOARD, DRAFT MODEL BILL (1936).
17. E.g., "The Commissioner shall by proper regulation prescribe due dates for

the filing of reports by each employer, listing the names of each employee,
the social security number of each employee and the amount of wages paid
each employee .... Ga. Laws 1945, p. 335; GA. CODE ANN. §54-632.1 (Supp.
1959). Comparable provisions are found in the statutes cited in note 3, supra.

18. The primary thought at the time of enactment of the unemployment statutes
was to accumulate funds as rapidly as possible from which benefits could be
paid. As the amount of payments decreased, the reserves of the various state
funds swelled, the tax rate on employers remaining at the 2.7 per cent maxi-
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Thus an employer who has provided reasonably steady em-
ployment for his workers and has maintained a fairly con-
stant payroll can qualify for a lower rate than the employer
who has had frequent layoffs or who may have expanded
his operations, thus increasing his potential liability.19

In computing these variable rates it is necessary to keep separate ac-
counts for each employer, showing the amounts of paid benefits charge-
able to his account. Benefits paid to employees who have suffered
disqualification periods are not generally charged to an employer's
account since he was not responsible for that unemployment.20 These
provisions evidence the policy of the acts to aid those who suffer un-
employment because of some reason not personal and seem to provide
a fair and equitable means of levying taxes on employers. These em-
ployer accounts are usually managed by centralized offices, but the
job placement and benefits payment functions are performed by de-
centralized offices, which deal directly with the public.

The first things to be done when a person claims unemployment
compensation are to establish his identification, ascertain that he was
engaged in covered employment, and ascertain his base wage. This in-
formation is obtained from the periodic employer reports mentioned
above. The next thing that must be decided is whether the claimant
is disqualified from receiving the benefits for some reasons relating
to the circumstances of his separation from employment. 21 During

mum throughout this period. The states instituted the policy of reducing the
tax rate in rough proportion to the amount of benefits paid to a particular
employer's former employees in relation to his contribution amounts paid into
the fund. The percentage amount of excess contributions over benefit pay-
ments charged to his account determines his tax contribution rate for the
next computation period. E.g., "If the total of all an employer's contribution
paid on or before the last day of the month immediately following the com-
putation date with respect to wages paid by him on or before such computa-
tion date, exceeds the total benefits which were chargeable to his account and
were paid on or before the last day of the month following the computa-
tion date with respect to weeks of unemployment beginning on or before
such computation date, his contribution rate for the ensuing calendar year
shall be: (A) 2.50 per centum if such excess equals or exceeds 2 but is less
than 3 per centum of his average annual pay roll; . . . (J) 0.25 per centum
if such excess equals or exceeds 10.5 per centum of his average annual pay
roll .... Ga. Laws 1956, pp. 488-489; GA. CODE ANN. §541622(6) (1) (Supp.
1959).

19. Branham, Management of the Experience-Rating Function, 20 EMPLOYMENT
SECURITY REVIEW 26 (November 1953) .

20. E.g., " . . . Provided, further that an employer's account shall not be
charged with benefits paid an individual for weeks subsequent to a period
of disqualification and which are based on wages earned prior to his separa-
tion from or failure to accept an offer of work with such employer under
any other of the following disqualifying conditions . Ga. Laws 1956, p.
487; GA. CODE ANN. § 54-622(2) (Supp. 1959).

21. All states have provisions for disqualifying claimants who are unemployed for
some reason personal to themselves and, therefore, do not come within the
policy of the statutes to aid the involuntarily unemployed. E.g., Ga. Laws

1960]



MERCER LAW REVIEW

the waiting period that precedes commencement of benefit payment,
verifying information is obtained from the claimant's last employer.22

Certain occupational groups are excluded completely from the cover-
age of the acts and others are disqualified for certain lengths of time.
These provisions evidence the policy of aiding those who are un-
employed through no reason personal to themselves. These statutes
are not designed to provide economic security for those who do not
pursue it when given the opportunity. Therefore, if the claimant's
unemployment is due to voluntary severance or discharge for failure
to perform his work, or for any reason personal to the claimant, he
is not permitted to receive benefit payments until he has suffered an
extended waiting period. The administrators recognize that sub-
mission of these various reports places a heavy burden on employers:

The filling out of accurate wage reports and reports on sep-
aration from employment means extra work for the employ-
ers, but without their cooperation it would be impossible to
establish proper controls over unemployment insurance pay-
ments.23

The agency's job is not complete when the first payment is made
to a claimant. For every palyment made, it is necessary to ascertain
whether the claimant is still unemployed and whether he is still avail-
able and willing to work.2 4 These two requirements evidence the
policy of the statute to aid those who are unemployed for reasons
not personal. The paying of benefits for the benefit period is a
function performed in conjunction, therefore, with the job registra-

1937, p. 812, as amended by Ga. Laws 1937-1938, Ex. Sess. p. 362; 1941, p. 535;
1947, p. 653; 1950, p. 42; 1955, p. 556; 1956, p. 485; GA. CODE ANN. § 54-610
(Supp. 1959).

22. Reports are required from a former employer of the claimant and from
prospective employers who have interviewed the claimant regarding a job
opportunity. For the type of information required from employers see GA.
DEPT. OF LABOR, REGULATIONS FOR ADMINISTRATION OF EMPLOYMENT SECURITY
LAW, Reg. B-II (as amended through March, 1956).

23. Eldridge, "Built-in" Fixtures To Prevent Fraud, 19 EMPLOYMENT SECURITY
REVIEW 9 (June 1952).

24. These two requirements are universally included in unemployment compen-
sation statutes as benefit eligibility conditions. E.g., "An unemployed indi-
vidual shall be eligible to receive benefits with respect to any week only if
the Commissioner finds that: (a) He has registered for work at and there-
after has continued to report at an employment office in accordance with
such regulations as the Commissioner may prescribe, except that the Com-
missioner may, by regulation, waive or alter either or both the requirements
of this subsection as to such types of cases or situations with respect to which
he finds that compliance with such requirements would be oppressive or
would be inconsistent with the purposes of this Act . . . . (c) He is able to
work, and is available for work, and in good faith sought employment and is
actively and in good faith seeking employment, and is bona fide in the
labor market ...... Ga. Laws 1937, p. 810; GA. CODE ANN. § 54-609 (Supp.
1959).
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tion and placement function of the agencies. As in other situations
mentioned, the claimant's availability for work is checked through
a report made by a prospective employer who has interviewed him.
If the claimant refuses to accept suitable work offered to him he is
disqualified from receipt of benefits since his unemployment is due
to some reason personal to himself, and not that "greatest hazard"
of economic life-involuntary unemployment.

It is apparent that the administration of the unemployment com-
pensation statutes depends upon the joint efforts of the agencies and
employers. Without employer reports the agencies could not effective-
ly prevent fraudulent claims for benefits nor could they effectively
collect contributions. In short, they could not discharge their duties.
It is, therefore, necessary that employers submit accurate reports.
To assure the submission of reports that include full and free dis-
closures by employers the legislatures enacted "aids of administration,"
which are privileges extended to the agency and employer because of
the complex problem of administration encountered by both in ad-
ministering the acts.

AIDS OF ADMINSTRATION

Effective administration requires the submission of reports by em-
ployers. To assure employer compliance several inducing provisions
were included in the statutes. These "inducing" provisions took many
forms in the several acts. Generally, however, the methods decided on
in the various states were two: (1) punishment and fine for non-
compliance, and (2) granting of immunity for statements made in
the administration of the act. Provisions for punishment and fines are
generally uniform but, the same can not be said of the privilege grant-
ed to communications.

Clues to the confidential nature of reports submitted by employers
can be found in more than one section in most state acts. Almost all
of the states have provisions describing the general confidential na-
ture of the reports, such as this:

Information thus obtained, or obtained from any individual
pursuant to the administration of this Act, shall, except to the
extent necessary for the proper presentation of a claim, be
held confidential and shall not be published or be open to
the public inspection (other than to public employees in
the performance of their public duties) in any manner re-
vealing the individual's or employing unit's identity, but any
claimant or his legal representative at a hearing before an
Appeal Tribunal or the Board of Review shall be supplied

19601
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with information from such records to the extent necessary
for the proper presentation of his claim.2 5

Other states have included a provision which specifically defines the
legal privileges attached to the reports, in addition to the provision
describing the general nature of the reports. In these states the
prevalent types of statutes are two: (1) those granting an absolute
privilege,26 (2) and those granting a qualified privilege.27 Where the
legislature has seen fit to specify the exact nature of the legal privi-
lege the courts have followed the mandate without exception. 28

Where the general type of statute only, is used, the courts have not
been in accord as to the ype of privilege granted.29

There has been very little litigation concerning the privileges given
to employer reports. Where there is litigation the cases arise in two
situations. First, some third party wishes to obtain or inspect the
records for any number of reasons, more often than not for use in a
court action collateral to any business being conducted at the em-
ployment agency. Second, a claimant is disqualified as a recipient of
benefit payments and seeks redress through the courts in the form
of an action at law for libel or slander rather than through the agency
appeal procedure. In preserving the protection of the reports, per-
haps at the expense of justice in some collateral case or an agency
case involving a discharged employee, the courts have had difficulty
in expressing the reasons for their results. Too few of them expressly
recognize that administrative problems is the pillar that supports
the privilege.

25. This provision is found in almost every statute. See statutes cited in note 3,
supra.

26. E.g., "All letters, reports, communications or any other matters either oral or
written, from the employer or employee to each other or to the Employment
Security Agency or any of its agents, representatives or employees which shall
have been written, sent, delivered or made in connection with the require-
ments of the administration of this act, shall be absolutely privileged and shall
not be made the subject matter or basis for any suit for slander or libel in
any court of the State of Georgia." Ga. LakWs 1941, p. 548; GA. CODE ANN.
§ 54-642.1 (Supp. 1959).

27, E.g., "All letters, reports, communications, or any other matters, either oral
or written, from an employer or his workers to each other, or to the Director
or any of his agents, representatives, or employees, which shall have been
written or made in connection with the requirements and administration of
this Act or the regulations thereunder, shall be absolutely privileged and
shall not be made the subject matter or basis for any suit for slander or
libel in any court of this state, unless the same be false in fact and malicious
in intent." ILL. LAWS 1937, p. 571.

28. Brantley v. Heller, - Ga. App. , 112 S.E.2d 685 (1960);
Greene v. Hoiris, 103 So.2d 226, 45 A.L.R.2d 1296 (Fla. 1958).

29. Coyne v. O'Connor, 121 N.Y.2d 100 (Sup. Ct. 1953); Simpson v. Oil Transfer
Corporation, 75 F.Supp. 819 (N.D. 1948); White v. United Mills Co., Inc.,
240 Mo. App. 443, 208 S.W.2d 803 (1948); Stafney v. Standard Oil Co., 71
N.D. 170, 299 N.W. 582, 136 A.L.R. 535 (1941).

[Vol. I1I



COMMENTS

AGENCY RECORDS AND REPORTS IN COURT

The original statutes of the several states provided mainly for re-
strictions on the use of agency records and reports, without expressly
specifying any legal privileges that attached to them. The wording
of these statutes is sufficient to establish the confidential nature of
the records and give some ground for implying a legal privilege
respecting them. It seems clear, however, that the original statutes
were designed to prevent the use of agency records by third parties
who were not parties to any controversy pending before the agency,
and were not intended to prevent actions at law by discharged em-
plolyees based on the reports. That this is true is shown by: (1) the
wording of these statutes themselves as enacted originally, (2) the
subsequent amending of those statutes to extend the privilege, 30 ex-
pressly at least, to provide protection from law suits by parties who are
concerned with a controversy pending or arising out of an agency situa-
tion and (3) the extension of the legal privilege by the courts to pre-
vent actions at law by former employees where the legal privilege
has not been expressly granted by statute.31 The privilege resulting
from either statutory amendment or judicial implication is absolute
in the vast majority of the jurisdictions, resulting in the barring of
actions by discharged employees for libel and slander based on reports
submitted by employers as required by statute, even where the state-
ments are false in fact and malicious in intent.32 No express reason
has been given which explains the necessity for an absolute privilege
rather than a qualified privilege. The abrogation of one's common
law right to protect his reputation should not be sanctioned unless
there is some compelling reason which makes it a necessary step in
the process of implementing unemployment compensation.

In all states the records are confidential and are not made available
to the general public. Therefore, the only persons who see them are
employers, agency employees, and benefit claimants. It follows that
a publication affects only these groups, so long as everyone complies
with the statute. Punishment by means of fine and imprisonment
is provided to assure nondisclosure by agency personnel, while com-
mon law actions for libel and slander protect the employees and em-
ployers against each other, since any communications made by them

30. Some of the amending states were Massachusetts (1948), North Carolina
(1947), Tennessee (1947), Kentucky (1950), Georgia (1941) and Florida
(1947).

31. See cases cited in note 29, rupra.
32. "Where the subject matter is absolutely privileged the courts do not inquire

into the motive." Stafney v. Standard Oil Co., 71 N.D. 170, 299 N.W. 582, 136
A.L.R. 535 (1941).
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to other persons would not be communications made in the admin-
istration of the acts and, therefore, would not come within the pro-
tection of the privilege. Thus, the only rights abrogated by the grant-
ing of the absolute privilege are rights steming from publications
made to agency employees, and this is the publication usually alleged
in actions brought against employers. In these actions the actual dam-
ages to the discharged employee, where the employer's report is in
fact false, are losses of benefit payments because that is the only con-
sequence of a report that certifies the employee's wages at less than
their actual amount or certifies that the employee left his employ-
ment under disqualifying circumstances. In reality, however, an em-
ployee who would suffer from a false employer report has a remedy
that is much quicker and less expensive than an action at law.

Every state has provisions for claimant appeals wherein the truth-
fulness of employer reports can be questioned.33 Further, after a case
has been taken through the agency appellate procedures, it may be
appealed to the law courts.3 4 Therefore, eventually a dissatisfied claim-
ant has his action tried in a law court. Of course, judgment would be
in the amount of benefits lost under the statute, but in reality, that
is all the damage a claimant has suffered from the publication to
agency employees. Even if the communication were not privileged
the only damage would be loss of benefits, where the action is based
on publication to the agency employees only. One might ask, then,
what is wrong with a procedure that allows a claimant full recovery?
Full recovery within the agency structure certainly results in doing
substantial justice in all cases where the damage to the claimant
is limited to the effects of publication of false reports to agency
employees, and that is always the situation where the confidential
character of the records is preserved by agency employees.

Although claimants have complete relief through agency procedure
some have filed actions at law before filing or in lieu of filing
claims for benefits. Of course, the damages alleged exceeded any
amount the claimant might receive as benefits under the act in force
and that was probably the reason for bringing the action in libel and
slander. A search of the reported cases fails to reveal a suit successfully
prosecuted under these circumstances. Where the plaintiffs alleged
substantial damages they invariably failed to show a publication to
persons other than employees of the agency and this was necessary to
their case since the publication to employees of the agency was found

33. E.g., see Ga. Laws 1937, pp. 814-817; GA. CODE ANN. § 54-611-54-618 (Supp.
1959).

34. E.g., see Ga. Laws 1937, p. 818; GA. CODE ANN. § 54-619 (Supp. 1959).
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to be absolutely privileged. 35 This defect alone defeats any common
law action since there can be no recovery without a publication. Re-
covery for benefits were denied because the courts found an absolute
privilege attached to publications made to agency employees, either
from the statute in force which prohibited the bringing of any action
at law or by implication from the statutes which define the nature
of the reports as confidential. Though no case has been found on this
point, it would seem that unsuccessful plaintiffs could apply for un-
employment benefits and litigate their claims within the agency struc-
ture, the law court not having adjudicated the truthfulness of the
employer's report. If such results were not reached then the claimants
would be denied an opportunity to contest the employer's statements,
perpetrating an injustice for having brought their actions in the
wrong tribunal.

The lesson to be learned from a study of the few cases on this
point is that it is best to contest any claims through the agency pro-
cedure before attempting an action at law, unless the discharged
employee has knowledge of a publication not made in pursuance of
some statutory requirement. In this latter situation the appropriate
action would be common law libel or slander, the communication not
coming within the purview of the privilege. As long as statutory
requirements are followed the courts will protect the communications
absolutely, even if made with a malicious intent.

CONCLUSIONS

That unemployment compensation is desirable is universally con-
ceded. That administration without the cooperation of employers is
impossible is apparent. But, why should employer communications be
granted an absolute privilege? It would seem that a qualified privilege
implied from the confidential nature of the employer reports would
provide adequate protection and be sufficient to encourage full and
free disclosures. Indeed, where the privilege is forfeitable on a show-
ing of falsity and malice, one might expect employers to be even more
truthful in their reports. What would be the effect of finding a
qualified privilege?

Where an absolute privilege is granted the claimant is forced to liti-
gate his claim through the agency procedural structure because the
truthfulness of the employer report can not be questioned in the law
court. If a qualified privilege were granted, the claimant could main-

35. Stafney v. Standard Oil Co., 71 N.D. 170, 299 N.W. 582, 136 A.L.R. 535 (1941) ;
White v. United Mills Co., Inc., 240 Mo. App. 443, 208 S.W.2d 803 (1948);
Brantley v. Heller, - Ga. App. - 112 S.E.2d 685 (1960).
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tain a suit at law and could succeed to judgment upon a showing
of false statement and malicious intent. Although the recoverable
damages would ordinarily be losses suffered in the nature of loss of
benefit payments, the threat of law suits for false reports would tend
to encourage employers to make true statements regarding their em-
ployees. One might wonder, why would an employer falsify an em-
plqyee report?

The statutes supply two incentives for falsification: (1) a possibility
of punishing a discharged employee for any number of personal rea-
sons, and (2) a possibility of reducing his tax contribution rate. The
result of submitting an employee separation notice with certain
reasons given for his discharge would be to postpone the receipt of
benefits for an extended waiting period. Time is of the essence in
unemployment cases and any delay in receipt of benefits has irrepar-
able effects on the unemployed and his family. Also, payments made
to an employee who is discharged for certain disqualifying reasons
are not charged to his former employer's account. Therefore, the em-
ployer's tax contribution rate can be kept down because of his "ex-
perience rating." It would seem, therefore, that an incentive to falsify
reports does exist. To counteract this incentive and to encourage true
disclosures from employers, a qualified privilege should be granted.
If this were done employers would be accountable in the courts of
law, where a former employee would be allowed to show damages
in excess of loss of benefits under the statute. Currently, this cannot
be done. The subjection of employers to suits at law is not inconsistent
with the administration of the acts and would not hinder it in any
manner, while it would tend to provide the discharged employees
with timely payments of benefits to which they are entitled. The
needs of administration do not extend to the point where it is necessary
to grant an absolute privilege to employer reports. The qualified
privilege is sufficient to satisfy administrative problems raised by the
statutes and, in addition, provides more satisfactory protection for
employees.

THOMAS H. MCPETERS

THE EFFECT OF FAILURE TO RECORD
CONDITIONAL SALE CONTRACTS IN GEORGIA

INTRODUCTION

Under a conditional sale contract, the vendor takes immediate pos-
session of property while legal title remains with the vendor until
the purchase price is paid. Thus, the contract is a credit device, and
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