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The topic to be treated in these pages is the law and commercial
practice relating to the financing of home improvements, a type of
transaction which has engendered much litigation in recent years.
Besides a description of business usage and an analysis of judicial ex-
position touching this narrow field, several other purposes may be
served by this inquiry. First, what is the effect, if any, of modern
commercial practice on substantive concepts of negotiable instru-
ments law? Second, are there any policy implications or conceptual
variations that can be gleaned from a study of this type of transaction
that would be serviceable if applied to other types of transactions in
the negotiable instruments field?

Modern business procedure concerning the financing of home im-
provements is to a large degree a product of regulations promulgated
by the Federal Housing Administrator acting pursuant to the Nation-
al Housing Act of 1934.1 Title I of that statute, which aims at expand-
ing and facilitating the financing of home improvements,2 authorizes
the administrator to insure the collectability of notes issued for this
purpose upon compliance with certain procedures prescribed by the
administrator. 3 Financial institutions (banks and finance companies)
desirous of obtaining FHA insurance are required to submit an appli-
cation containing information concerning the institution and, in turn,
are required to obtain an application from contractors and dealers
who wish their work financed through this institution.4 The financier
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1. 48 Stat. 1246 (1934), 12 U.S.C.A. § 1703 (1957).
2. As to what constitutes "home improvements," the statute provides that "only

such items as substantially protect or improve the basic livability or utility
of the properties shall be eligible for financing under this section .... ...
For a discussion of the limitations on insurable items, see Ferguson v. Union
National ,Bank of Clarksburg, 126 F.2d 753 (D.W.Va. 1942). Typical projects
of property improvement include repairs to the structure such as roofing,
siding, painting, or equipment installed and attached to the house such as an
oil heater, fixtures, metal awnings, or improvements to residential property
other than to the building such as fencing and landscaping.

3. These regulations are to be found in 24 C.F.R. § 201 (1949).
4. 24 C.F.R. § 201.8(a) (1). "Before disbursing the proceeds of a loan, the

insured shall .. .have approved the dealer after such investigation as the
insured considers necessary to establish that the dealer is reliable, financially
responsible and qualified to perform satisfactorily the work to be financed and
to extend proper service to the customer. This approval shall be evidenced
by an application signed and dated by the dealer on forms approved by
the Commissioner. The dealer application, the approval by the insured,
together with supporting information and a record of the insured's experience



NEGOTIABLE INSTRUMENTS PROBLEMS

then is responsible for investigation of the financial probity, business
qualifications and moral reliability of the contractors and dealers
from whom it purchases commercial paper.a

While FHA credit insurance has undoubtedly been widely utilized,
most financing of home improvements has not been government in-
sured. There are several reasons for this. For one thing, the discount
rate which may be charged by the financial institution is prescribed
by the regulations.6 Banks and especially finance companies are in a
commercial position to obtain and are generally legally permitted to
charge higher discount rates than those fixed by the FHA regula-
tions.7 Another reason that FHA insurance is not utilized is that the
protection is not complete, as the government insures only 90% of the
face value of the debt.8 Furthermore, the cost of the insurance, while
low,9 can be substantial in relation to the risk involved.10 Many banks

with the loans originated by such dealer shall be in the insured's file. For the
purpose of this section the term "dealer" means the one Who executed the
completion certificate." See also note 5, infra.

5. If the financier has not investigated the dealer, the loan will not be insured
unless the insured has verified all statements contained on the borrower's
credit application, the borrower has signed the completion certificate in the
presence of the insured, and the insured has inspected the work performed
in every instance when the amount involved is $500 or more, and in at
least one out of every three transactions when the amounts involved are less
than $500. 24 C.F.R. § 201.8(b).

6. The discount rate currently permitted is 5%.
7. Traditional state usury statutes are generally inapplicable to discount rates

even though the finance charge is added to the amount of the instrument.
Some states, however, regulate the discount rate which may be charged by
banks.

8. The limitation of 90% is the result of a 1954 amendment to the Housing
Act. 12 U.S.C.A. § 1703 (a) (1957).

9. At present, the rate charged by the FHA for the insurance is .65% of the
face value of the note, a bit more than one half cent on $1.00.

10. An important problem is the scope of insurance protection available to the
financier. In a recent case, the government sued the maker of a note and
was denied recovery on two grounds, fraud in the execution (see infra, note
23) and "close business relationship" between dealer and financier (see
infra, notes 38, 58). Thereupon, the FHA sued the bank from which the note
had been transferred. The bank's endorsement was without recourse "except.
that the note qualifies for insurance." FHA regulations provide that "The
note shall bear the genuine signature of the borrower as maker, shall be
valid and enforceable against the borrower or borrowers . . . and shall be
complete and regular on its face." Both the district court and the Ninth Cir-
cuit held that since the note was not "enforceable" against the maker, the
bank was liable on its warranty. United States v. Citizens National Bank,
166 F. Supp. 410 (D.C. Cal. 1958); aff'd, 270 F.2d 128 (9 Cir. 1959). While
the FHA regulation places the loss on the bank rather than on the government
where the instrument is forged by the dealer, and arguably also in the
analogous situation involving fraud in the execution (an alternate holding
in the suit against the home owner), the courts here appeared to go beyond
these situations and to allocate the loss to the bank in any case where it is
found not to be a holder in due course. Placing the risk of the dealer's
fraudulent conduct on the bank, which has the duty to investigate the deal-
er's business ethics, is not unreasonable. The same is true where the bank is not

1960]



MERCER LAW REVIEW

and finance companies apparently have adopted the practice of in-
suring their larger notes with FHA and taking their risks of col-
lectability with notes of smaller amounts.1' Nevertheless, the pro-
cedures and the documents specified by the federal regulations have
had a wide business adoption beyond the volume of instruments
actually insured with the government.12

The standard procedure is roughly as follows. After the agent for
the contractor or dealer has persuaded the home owner to enter a
contract for repairs on, or equipment for, the building, two docu-
ments are signed by the home owner. One is the contract for re-
pairs or equipment, and the other is an application for a loan which
contains credit information and is addressed to the institution which
is to finance the payments for the goods or work. Copies of the com-
pleted contract form and the application for credit are then delivered
by the dealer to the financier.1 3 If the financier approves the home-
owner as a credit risk, a letter is written to the homeowner informing
him of this, 14 and the financier gives the contractor the green light

a holder in due course because of its actual knowledge of the maker's de-
fense. However, where a note is held unenforceable because of "too close
a business relation" between the bank and the dealer, which is a result largely
due to compliance by the bank with other FHA regulations, an unavoidable
burden is placed on the financier. Because courts have been prone on occasion
to hold that a financier is not a holder in due course where no reasonable
showing of bad faith purchase has been made, it would appear desirable
that the term "enforceable" in the FHA regulations be amended to protect
financiers in such circumstances.

11. At least this is the practice of the bankers which the writer has contacted,
and it is their belief that this practice is widespread among banks.

12. This is attested to by a high proportion of cases in which many of the
procedures required by the FHA regulations, especially the use of the "com-
pletion certificate," were employed and the suit was brought by the financier
under circumstances where, had insurance existed, the suit would have been
brought by the United States.

13. 24 C.F.R. § 201.8(a) (4). "Before disbursing the proceeds of the loan, the in-
sured shall ...obtain a copy of the contract or sales agreement, signed by
the borrower and the dealer, describing the type and extent of improvements
to be made and the material to be used. Such contract or sales agreement
shall be of a type regularly used by the dealer in his business. The signa-
ture appearing on the copy of the contract or sales agreement may be a
carbon imprint of the signatures on the original." One of the purposes of
this requirement is to give the financier the opportunity to determine
whether or not the improvements contracted for fall within the type for
which FHA insurance is available. See supra, note 2. For this and other
reasons, the practice is for a copy of the contract to be delivered to the
financier with the borrower's loan application at the early stages of the
transaction, rather than at the time the note is purchased, although this
practice is neither uniform nor required by the regulations.

14. 24 C.F.R. § 201.8(a) (5). "Before disbursing the proceeds of a loan, the
insured shall . . . mail to the borrower or personally deliver to the bor-
rower written notice of approval of the application for credit on a form
approved by the Commissioner. Such notice shall be directed to the borrower
prior to the disbursement of the loan and in no event less than six calendar
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to begin the work. At the completion of the work, the homeowner

is requested to sign a promissory note15 payable to the dealer or con-
tractor.1 6 At this time, the homeowner is also asked to sign a docu-

ment styled "Certificate of Completion" by which he certifies that
the materials have been delivered and the work completed. With
these documents signed (the contract, note, and the completion cer-
tificate) the dealer then discounts the note with the financier.' 7

Usually the note is endorsed without recourse, but the dealer is also
required to sign the completion certificate by which he warrants that

the materials have been delivered and the work completed and agrees
to repurchase the note for breach of this warranty.s

A variety of legal issues, presenting a cross section of negotiable

days prior to such disbursement. A record of such notice showing the date
of mailing or delivery to the borrower shall be in the loan file."

15. Since the regulations require that the note be signed after completion of the
work, a fact which the dealer warrants to the financier (see note 18, infra),
the dealer actually finances the operation until completion of the work.

16. If the note is made payable to the bank or finance company, courts in many
states hold that the financier cannot be a holder in due course because a
payee cannot attain that status even though it is a stranger to the original
transaction. See infra, note 17.

17. It is, of course, possible for the transaction to be accomplished by a dif-
ferent procedure whereby the financier lends the funds directly to the home
owner whose note naming the financier as payee is taken in exchange. The
FHA regulations provide for this procedure and require only that the maker
sign a document certifying that all the proceeds of the loan have been used for
home improvement purposes. This procedure, however, is not often used
because standard usury rates would ..pply, whereas limitations on the discount
rate, where they exist, are higher with more profit for the financier. Under
this procedure, the financier is in no way affected by any defenses which the
home owner may acquire against the dealer. United States v. Lewin, 29
F. Supp. 512 (S.D. Cal. 1939); United States v. McCulloch, 26 F. Supp. 7
(E.D.N.Y. 1939). On the other hand, where the note naming the financier

as payee is given to the dealer who then receives payment from the financier
for the transfer of the note, the financier may be met with the doctrine
adopted in many states that the payee cannot be a holder in due course even
though it was not a party to the underlying transaction. See Columbia Federal
Savings & Loan Ass'n. v. Jackson, 131 A.2d 404 (D.C. App. 1957), where the
court held that the financier could be a holder in due course under these
circumstances. See generally on this topic, 169 A.L.R. 1455 (1947).

18. The complete warranties made by the dealer on the certificate are as fol-
lows: " (1) The above work or materials constitute the entire consideration
for which this loan is made. (2) A copy of the contract or sales agreement
has been delivered to the borrdwer and the above financial institution. (3)
This contract contains the whole agreement with the borrower. (4) The
borrower has not been given or promised a cash payment or rebate nor has
it been represented to the borrower that he will receive a cash bonus or
commission on future sales as an inducement for the consummation of this
transaction. (5) The work has been satisfactorily completed or materials
delivered. (6) The above certificate was signed by the borrower after such
completion or delivery. (7) The signatures hereon and on the note are genuine.
(8) All bills for labor or materials have been or will be paid. If any of the above
representations prove incorrect, the undersigned agrees to promptly repur-
chase the note from the financial institution or from the FHA as the case
may be."
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instrument questions, have arisen relative to the home improvement
note transaction. Only those problems which arise with some fre-
quenqy and appear to possess a special significance in this context will
be discussed.

In a number of cases the homeowner has either denied that the
signature on the note is his, or, while admitting that the signature is
genuine, disclaimed any knowledge that he signed the note. Cases of
the first variety where the defense of forgery is raised are infrequent,
and some of these probably involve situations of the second type where
the maker disclaims any knowledge of signing the instrument. 19

This second and more frequent source of difficulty is presented
where the dealer or his agent has obtained the signature of the home-
owner on the note by fraudulent misrepresentations as to the nature
of the document signed. When this occurs, the homeowner is usally
led to believe that he is signing only the contract for work and af-
firming the agreed-upon specifications. Most states observe the dis-
tinction between "fraud in the execution" of the instrument and
fraud which induces the party to enter the contract, by holding that
the former is a "real" or "absolute" defense, good even as against a
holder in due course. 20 Still, it is generally considered that where the
maker's own negligence has contributed to the perpetration of the
fraud, the defense is reduced to the status of a "personal" defense
subject to being cut off by a transfer of the paper to a holder in due
course. Ordinarily the courts have treated the maker's failure to read
the document due to the misrepresentation as sufficient showing of
negligence to deprive him of the defense as against a holder in due
course.21 The courts have generally adhered to this position in the

19. Often these defenses are pleaded alternatively for the reason that the
homeowner does not remember signing the note as such. See Stratford Credit
Corp. v. Berman, 73 R.I. 247, 54 A.2d 404 (1947); Home Credit Co. v.
Fouch, 155 Md. 384, 142 A. 515 (1928). Of the two defenses, the maker would
prefer forgery, because it is not subject to reduction to a "personal" defense
through a finding of negligence for failure to read the document. See infra,
note 22. Further, the court is likely to place on the financier the burden of
proving that the maker's signature is genuine, a task which can be made
difficult by the fact that the dealer's agent may well be unavailable to testify
as to the signing of the instrument. See Budget Corp. v. Hibbert, 44 N.J.
Super. 237, 130 A.2d 61 (App. Div. 1957). See also note 27, infra.

20. BRITroN, BILLS AND NoTEs 566-86 (1943); 160 A.L.R. 1285 (1945). Some de-
cisions appear to treat fraud in the execution as being subject to the claims
of a holder in due course. Whitfield v. Carolina Housing & Mortgage Co.,
243 N.C. 658, 92 S.E.2d 78 (1956); Cooke v. Real Estate Trust Co., 180 Md.
133, 22 A.2d 554 (1941). In both of these cases, however, the home owner won
on the good faith issue.

21. BRITTON, BiLLS AND NOTES 583-4 (1943).
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home improvement cases. 22 However, there is a noticeable trend in
the cases toward finding no negligence where the maker was illiterate,
even though there were others available who were capable of reading
the document if requested, 23 or where there was evidence that the note
form was artfully concealed from the homeowner's view when it
was signed. 24 While judicial authority in favor of the maker previous-
ly existed outside of the home improvement note cases in both of these
situations, 25 the judicial attitude in the home improvement transactions
has been rather consistent.

These holdings acquire significance when -viewed against the fact
that, different from the typical forgery or fraud in the execution
situation where the maker has received no benefit,26 the homeowner
here has nearly always received some value from improvements. 2T In-
deed, if the work has been properly performed, the holder of the note

22. Thompson v. C.I.T. Corporation, 157 S.W.2d 961 (Tex. Civ. App. 1941).
United States v. Schumacher, 154 F. Supp. 425 (E.D. Wis. 1957); Atkinson v.
Englewood State Bank, _____Colo. , 348 P.2d 702 (1960). Both of these
last two cases, however, held for the maker on the holder in due course issue.

23. C.I.T. Corporation v. Panac, 25 Cal.2d 547, 154 P.2d 710, 160 A.L.R. 1285
(1944); United States v. Castillo, 120 F. Supp. 522 (D.N.M. 1954); United
States v. Klatt, 135 F. Supp. 648 (S.D.Cal. 1955); Columbia Federal Savings
& Loan v. Jackson, 131 A.2d 404 (D.C. App. 1957). Compare Fried v. Feola,
129 F. Supp. 699 (W.D.Pa. 1954), where the court held against the home
owner on the grounds that, although he was illiterate, there was no evidence
that the dealer had misrepresented the nature of the document which the
maker signed. See also Stratford Credit Corp. v. Berman, 73 R.I. 247, 54
A.2d 404 (1947).

24. Millrose Corporation v. Brent, 271 F.2d 508 (D.C. Cir. 1959). The dealer in
the Millrose case was convicted under a District of Columbia law for passing
forged promissory notes and the conviction upheld in Lieberman v. United
States, 253 F.2d 46 (D.C. Cir. 1958). "It must be proved that the victim
was fraudulently deceived as to the nature of the paper being signed ....
Here, deception is amply proved by the per se deceptive nature of the form
involved, and the fact that appellant instructed his salesmen to conceal
revealing parts of the form, to decline to volunteer explanations as to the
nature of the form, and to obtain the signature in blank." Criminal statutes
in most states would reach the deceptive practices of this sort as well as
forgery of the note. Further, by federal law it is a crime for a dealer
knowingly to make a false statement on the completion certificate. As to these
representations, see supra, note 18.

25. See generally BRITTON, BILLS AND NOTES 566-86 (1943).
26. See, for example, Budget Charge Accounts v. Mullaney, 187 Pa. Super. 190,

144 A.2d 438 (1958).
27. No case has been found in which the defendant claimed either the de-

fense of forgery or fraud in the execution and was not a party to a contract
for home improvements. This possibility is safeguarded against by the re-
quirement in the federal regulations that the financier may not purchase
the note until six days after the letter is sent to the home owner informing
him that his credit is acceptable and explaining the transaction. See supra,
note 14. A party having no knowledge of such a contract is given time to
make inquiry of the financier, thus protecting it against the dealer's fraud.
It is possible also that if the person whose name was forged on the note
failed to make such an inquiry, a court might hold him negligent, thus
depriving him of his absolute defense. See infra, note 28.
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would not be adversely affected, as he would be an assignee of the
contract entitled to as much as the holder of a valid note. The regu-
lations of the FHA undoubtedly tend to reduce the incidence of this
type of dealer fraud in that the financier's letter to the homeowner
informing him that he has been accepted as a credit risk is aptly
calculated to apprise him of the fact that he will be expected to sign
a negotiable note. 28

The most persistent defenses presented in these cases are, of course,
breach of warranty and failure of consideration. The two most typical
situations are where a piece of equipment, such as an oil heater in-
stalled by the dealer, fails to perform as represented, or repairs to the
structure, such as a new roof, are not completed in a satisfactory man-
ner. Defenses such as these are uniformly treated as "personal" de-
fenses subject to being cut off by sale of the paper to a holder in due
course.

The basic issue in these cases, then, is whether or not the bank or
finance company which purchased the note from the dealer is a holder
in due course. The question remains the same even though the note
is later transferred to the FHA. 29 The government itself cannot be a

28. This argument was utilized in Prudential Savings Bank v. Tomassone, 7
Misc.2d 444, 164 N.Y. S.2d 620 (Sup. Ct. 1957), where the court rejected a
defense of the maker that he did not know he was signing a note on the
ground that he had "advance notice" from the bank via its letter. See also
Bird Finance Co. v. Lamerson, 303 Mich. 422, 6 N.W.2d 732 (1942), and
Home Credit Co. v. Fouch, 155 Md. 384, 142 A. 515 (1928), where similar
holdings were rationalized on the ground that, even though the maker did
not know he was signing a note, he is estopped by his negligence because
of notice to him that he would be requested to sign one. The fact that the
maker paid several installments on the note to the financier has also been
considered evidence that the home owner signed the note with knowledge
of its significance. See the Tomassone case supra. Cf., Budget Corp. v. Hib-
bert, 44 N.J. Super. 237, 130 A.2d 61 (App. Div. 1957), where such payments
were considered insufficient to upset a jury finding of forgery of the home
owner's signature on the note. On the other hand, it would seem that where
the form of the note was such as to lend itself to deceptive practices by the
dealer, courts would be justified in finding that the financier was not a holder
in due course, With the result that the maker would win despite his negli-
gence in failing to read the instrument.

29. In United States v. Hansett, 30 F. Supp. 455 (E.D. N.Y. 1939), the district
judge was of the opinion that the purposes of the Federal Housing Act would
be best effectuated by an interpretation of the act that would protect the
home owner from loss of his defenses against the dealer when enforcement
of the claim was brought by the government as insurer. Although there was
sufficient evidence that the financier in the case was a holder in due course,
the judge held for the government, because he was satisfied that the claims
of the home owner against the dealer were insubstantial. On appeal, the
Second Circuit affirmed the decision, but repudiated the suggestion that
the government should be treated other than as a holder in due course. "We
do not share the doubts of the judge as to the applicability of the ordinary
law merchant to transactions financed under the National Housing Act. On
the contrary it will promote its purposes to make fluid in the usual way all
commercial paper issued by those for whose benefit it was enacted. The fact
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holder in due course of such a note because under the regulations its
insurance obligation does not arise until an installment on the note
is overdue for a specified period of time; and under negotiable in-
struments law, 3° the status of holder in due course is accorded only to
a party who purchases "before maturity."31 Nevertheless, the govern-
ment, as a purchaser of "overdue" paper, is entitled to the same
legal rights as its transferor, 32 and the question remains, therefore,
was the financier a holder in due course?

While the homeowner has lost on this issue in the majority of cases
litigated, in a surprisingly high proportion of the cases the courts
have concluded that the financier was not a holder in due course.
Nearly all of these latter decisions reach this result by holding that
the purchase by the financier was not in "good faith." 33

that in a given instance this may work hardship is not a counterpoise to the
added currency which will be given to such paper, and the added credit to
its makers." 120 F.2d 121, 122 (2 Cir. 1941).

It should be noted that the argument of the Second Circuit is applicable
only where it is contended that the maker's defenses on federally insured
paper should not be cut off by a transfer to a financier (see supra, note 10);
it does not answer the district court's view that the government should not
share the privileged status. However, the preservation of the maker's de-
fenses in a suit by the government, even though the insured financier from
whom the paper was transferred would not be subject to these defenses, might
impair the major purpose of the act to expand credit for such transactions
in another way. If the view of the district court had prevailed, the policy of
the act would have been expanded beyond insuring the credit of home owners
into insuring the credit of dealers as well, for if the maker's defenses were
good, the government would be forced to have recourse against the dealer.
See N.I.L. § 65 (4) . This extra burden might so substantially lessen the funds
available to the administration for insurance as to frustrate the major pur-
pose of the legislation.

30. Although the claim is transferred to the government, in general the law ap-
plicable is the law of the state where the instrument was executed. See
supra, note 29. In United States v. Reed, 31 A.2d 673 (D.C. Mun. App. 1942),
it was held that the government was entitled to collect reasonable attorney's
fees from the maker if the note so provided, and rejected the lower court's
conclusion that the government should be given separate treatment in this
regard. However, in several cases, courts have held that state statutes of
limitations are inapplicable to the government when it seeks enforcement
of the claim. United States v. Warsaw, 61 F. Supp. 678 (D.C. N.Y. 1945);
United States v. Schaffer, 33 F. Supp. 547 (D. Md. 1940). These cases are
based on the Supreme Court decision in United States v. Summerlin, 310
U.S. 414, 60 S. Ct. 1019, 84 L.Ed. 1283 (1940).

31. N.I.L. § 52 (2).
32. N.I.L. § 58. "But a holder who derives his title through a holder in due

course ...has all the rights of such former holder in respect of all parties
prior to the latter."

33. Other techniques for reaching the same result exist but are sparingly used.
On the device of declaring the note non-negotiable because it contains
creditor protective provisions, see infra, note 52. Often banks require their
dealers to maintain on deposit with the bank a contingent liability fund.
In states which follow the minority view that the bank is not a purchaser
for value unless the amount on deposit of its transferor is less than the
amount of the instrument being considered, an objection to the bank's
claim of holder in due course status would appear available. No such case
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The statutory framework concerning the "good faith" requirement
of a holder in due course is set forth in Section 52 and 56 of the
N.I.L. Section 52 (4) provides:

That at the time it [the instrument] was negotiated to him
[the holder] he had no notice of any infirmity in the instru-
ment .

Section 56 provides:

To constitute notice of an infirmity in the instrument...
the person to whom it is negotiated must have had actual
knowledge of the infirmity or defect, or knowledge of such
facts that his action in taking the instrument amounted to
bad faith. (Emphasis added.)

The statutory requirement of purchase without "actual knowledge"
or in "bad faith" would seem a light burden for the financier to
carry. It would appear rather obvious that these tests would relieve
the financier of any obligation to investigate the underlying trans-
action to determine whether the maker possesses any defenses on the
note. 34 Nevertheless, a steady minority of cases have held against
the financier on the good faith issue in situations where there was
neither any showing of actual knowledge of a defense by a maker
nor facts which could reasonably be said to indicate a "bad faith"
purchase. Of the variety of grounds upon which courts have defeated
the claims of the financier to privileged status, only a few will be ex-
amined here.

One rationale frequently employed is that since a copy of the writ-
ten contract between the dealer and the homeowner is delivered to the
bank, the bank is "bound by" conditions in the contract. Some of the
courts limit this rationale to situations where the defense raised by
the maker existed at the time of the purchase of the note; i.e., defenses
such as failure to deliver materials, to complete the job of installation
of equipment or make the repairs, or install the agreed upon type

has been found, but see Atkinson v. Englewood State Bank, - olo.
348 P.2d 792 (1960), where the bank, in a state following the majority "first
in-first out" rule, lost because of its failure to prove that the dealer had
withdrawn from its account an amount sufficient to exhaust the amount
standing to its credit at the time the note was obtained by the bank. See
generally 80 A.L.R. 1064 (1932).

34. In a number of cases where the certificate was not mentioned, courts have
held that the financier was a holder in due course. Consider Carolina Hous-
ing & Mortgage Co. v. Reynolds, 230 So. C. 491, 96 S.E.2d 485 (1957), where
the financier sent an employee to inspect the repairs, but the employee neg-
ligently made an inadequate inspection and failed to discover the faulty
workmanship of the contractor. The financier purchased in reliance on the
employee's report, and the court held it a holder in due course; the rationale
Was that there was no duty to investigate at all, and thus a negligent in-
spection would not impair the financier's claim of good faith purchase.
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of equipment.3 5 Some of the cases have extended this thinking to sit-
uations where the defense of the maker consists of breach of warranty
of equipment sold or in the work performed, which defenses were
discovered after the note was purchased by the financier. 36 It would
seem to require no great flourish of logic to demonstrate that such
holdings are inconsistent with the presumed policy of the N.I.L. in
that, in order for the financier to be safe, it must investigate to de-
termine whether the dealer has performed his obligations to the
maker. Because of this, most courts hold that the good faith of the
financier is not impaired by knowledge of the terms of an executory
contract between the original parties.3 7

Another rationale occasionally employed to protect the homeowner
is that the financier cannot be a holder in due course because of its
close business contact with the dealer and the transaction underlying
the note. 38 This theory, although undoubtedly still a minority posi-
tion, has gained increasing support in recent years in cases involving
installment sales notes.39 The idea appears to be that when the fi-
nancier provides forms for the dealer to use, regularly purchases his
notes, runs a credit check on the buyer and generally counsels the
parties to the underlying transaction, the financier should not be
permitted an immunity from the defenses of the buyer on the note.

In terms of traditional negotiable instrument law, these courts
seem to be saying that under these circumstances the financier is not
a good faith purchaser. This approach might be appropriate where
it could be shown that the dealer repeatedly engaged in fraudulent
transactions of which the financier knew or should have known at
the time of the purchase,40 or where there is a strong corporate affilia-

35. Continental National Bank v. Conner, 147 Tex. 218, 214 S.W.2d 928 (1948).
36. Home Credit Co. v. Fouch, 155 Md. 384, 142 A. 515 (1928); Sloan Lumber

Co. v. Ambrose, 26 S.W.2d 348 (Tex. Civ. App. 1930); Cooke v. Real Estate
Trust Co., 180 Md. 133, 22 A.2d 554 (1941).

37. At least, this is generally the rule as established in the cases where a condi-
tional sale contract or chattel mortgage is assigned to the financier along
with the negotiation of the note. Thai v. Credit Alliance Corp., 64 D.C. App.
328, 78 F.2d 212, 100 A.L.R. 1354 (1935). See generally Bailey, Negotiable In-
struments and Contemporaneously Executed Written Contracts, 13 TEX. L.
REV. 278, 14; Ibid. 307 (1935, 1936) and cases collected in 152 A.L.R. 1216
(1944).

38. United States v. Klatt, 135 F. Supp. 648 (D. Mo. 1955) ; see also the unreported
decision of United States v. Bayshore discussed in Citizens National Trust
Savings Bank v. United States, 270 F.2d 128 (9 Cir. 1959). In both of these
cases, this was an alternate holding. This defense was rejected in Stratford
Credit Corp. v. Berman, 73 R.I. 247, 54 A.2d 404 (1944) and Eastern Ac-
ceptance Corp. v. Henry, 62 A.2d 309 (Mun. Ct. App. D.C. 1948).

39. See infra, note 58.
40. See, for example, Davis v. Commercial Credit Corp., 87 Ohio App. 311, 94

N.E.2d 710 (1950), where evidence that the dealer was known to an office
of the financier in another state to be a fly-by-night operator was sufficient
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tion between the dealer and the financier, as where the finance com-
pany is a subsidiary of the dealer. 41 Absent such special facts, it would
seem to be a non-sequiter to argue that a close working arrangement
between the dealer and the financier by itself renders the purchase
a "bad faith" transaction.

A third technique by which courts manage to preserve the de-
fenses of the buyer is to rule that the financier has not satisfied its
burden of proving its good faith in the purchase.42 The N.I.L. places
an original presumption that a holder is a holder in due course. If
the maker satisfies his burden of proof as to the existence of a per-
sonal defense, only then is the holder under a duty to prove that the
requirements of the privileged status have been met.43 Evidence by
the purchaser of good faith may be embarrassingly difficult to make
if a court chooses to treat this as something more than a formal re-
quirement.

44

It is at this point that the completion certificate comes into proper

to justify imputation of knowledge of dealer's fraud to the office that pur-
chased the present note. Because the maker had already paid the financier, the
court permitted a recovery of the payments on a conspiracy theory. A for-
tiorari, these facts would be sufficient to prevent the financier from being a
holder in due course if the maker had not yet paid.

41. Many courts will automatically impute notice of possible defenses from the
dealer corporation to its affiliate financing company so as to defeat the
claim of good faith purchase by the latter. United States v. Schaffer, 33
F. Supp. 547 (D. Md. 1940); United States v. Costa, 105 F. Supp. 599 (W.D.
Pa. 1952). Some courts, however, have closely examined the facts in a search
for "actual" notice. Bird Finance Co. v. Lamerson, 303 Mich. 422, 6 N.W.2d
732 (1942) ; Title Guaranty & Trust Co. v. Pam, 232 N.Y. 441, 134 N.E. 525
(1922).

42. See, for example, United States v. Schumacher, 154 F. Supp. 425 (E.D. Wis.
1957); Whitfield v. Carolina Housing & Mortgage Co., 243 N.C. 658, 92
S.E.2d 78 (1956); Stratford Credit Corp. v. Pattrone, 11 Misc.2d 65, 177
N.Y.S.2d 994 (County Ct. 1958).

43. N.I.L. § 59. "Every holder is deemed prima facie to be a holder in due
course; but when it is shown that the title-of any person who has negotiated
the instrument was defective, the burden is on the holder to prove that he
or some person under whom he claims acquired the title as holder in due
course." § 55. "The title of a person who negotiates an instrument is de-
fective within the meaning of this act when he obtained the instrument,
or any signature thereto, by fraud, duress, or force or fear, or other unlaw-
ful means, or for an illegal consideration, or when he negotiates it in
breach of faith, or under such circumstances as amount to fraud." While
§ 55 does not mention either breach of contract or warranty, courts have
generally treated the section as including all personal defenses.

44. Ordinarily the courts have required testimony by the financier's agent to
the effect that he has no actual knowledge of any defenses of the maker
at the time of the purchase. Further, he may be required briefly to relate
the circumstances surrounding the purchase. From this point on, courts throw
the duty of proving the lack of good faith on the maker. If, then, counsel
for the maker can establish some reasonable basis for the assertion that the
purchase was in bad faith so as to survive a motion for directed verdict, the
chances are often better than even that the jury will find for the injured
debtor.
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perspective. The present government form in use contains the fol-
lowing provisions:

"I (we) hereby certify that all articles and materials have
been furnished and installed and the work satisfactorily
completed on premises indicated in my (our) credit appli-
cation.

NOTICE TO BORROWER. DO NOT SIGN this certificate
until you are satisfied that the dealer has carried out his
obligations to you and that the work or the materials have
been satisfactorily completed or delivered.
Borrower signature

(Read before signing)."

The basic business function served by the completion certificate is
to screen out paper which involves special risks. A maker who be-
lives himself entitled to a claim against the dealer concerning the
work is more likely to resist payment to the bank than a maker who
has no such belief. From a legal viewpoint, however, the completion
certificate is valuable as documentary evidence of the financier's good
faith.

Undoubtedly the use of the certificate has been highly successful
in achieving the objective of protecting the financier. 45 A comparison
of the cases in which the certificate had been employed, as opposed
to those cases where it was not, reveals that the use of the document
has substantially reduced the availability of previously typical de-
fenses of makers.46

In an occasional decision, however, the certificate has been relied
upon by a court as evidence of bad faith. In Fidelity Trust Co. v.
Gardiner,47 a 1959 Pennsylvania case, the maker's defense was that the
contract had been entered into in reliance on fraudulent representa-

45. A number of courts have rested their decision that the financier was a
good faith purchaser on the ground that it took the note in reliance on the
signed completion certificate. National Radiator Corp. v. Holden, 91 N.H.
88, 13 A.2d 724 (1940); International Finance Co. v. Magilansky, 105 Pa.
Super. 309, 161 A. 613 (1932); Tarrytown National Bank & Trust Co. v.
Nerealty Co., Inc., 268 App. Div. 913, 51 N.Y.S.2d 157 (1944); First National
Bank v. DiTaranto, 9 N.J. Super. 246, 75 A.2d 907 (1950). See also note 51,
infra.

46. Similiarly, the use of the form authorizing the financier to pay the proceeds
of the loan to the dealer (see 24 C.F.R. § 201.8), would seem to preclude
the defense sometimes raised that the dealer violated his promise to the
maker that he would not transfer the instrument. First National Bank v.
DiTaranto, 9 N.J. Super. 246, 75 A.2d 907 (1950). Compare Universal Credit
Co. v. Cushing Motor Co., 183 Okla. 63, 79 P.2d 1014 (1938). While the
defense would be cut off by a holder in due course anyway, the use of the
form testifies to the financier's good faith and provides some protection to the
maker.

47. Fidelity Trust Company v. Gardiner, 191 Pa. Super. 17, 155 A.2d 405 (1959).
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tions of the contractor's agent that the repairs would be used as a
model and that commissions would be paid to the maker for new
customers obtained by using the work for demonstration purposes.
The standard government completion certificate form involved in
the case contained a provision certifying that no such promises had
been made by the contractor. 48 The court decided against the bank
on the theory that there had been overreaching; "by providing
against this defense the bank admits knowledge of the defense" and
thus could not be a holder in due course. 49

The few decisions such as this are logically inept and undesirable
from a policy standpoint. It is clearly bad policy for courts to penalize
the financier for employing this device which alerts homeowners to
the fraud of dealers so that they may protect themselves. Undoubtedly
this provision in the standard completion certificate form has de-
terred many contractors from using such fraudulent sales tactics. 50

Another legal advantage may be secured by the use of the com-
pletion certificate, as illustrated by the case of United States Na-
tional Bank v. Dabrish,51 a 1958 Pennsylvania decision. Here the
note was held non-negotiable because a confession of judgment pro-
vision was not limited to operation after maturity only. 52 Nevertheless,

48. See supra, note 18, warranty (4).
49. Analogous "no defense" certificates are used in mortgage transactions by

which the assignee obtains a statement from the mortgagor as to the amount
due and the lack of defenses. While such certificates are generally successful
in estopping the mortgagor from asserting defenses against the assignee, an
occasional dissent is found. In Security Holding Co. v. Christensen, 53 S.D.
37, 219 N.W. 949, 60 A.L.R. 1173 (1928), the court remarked that these"so-called waivers . . . were calculated to arouse, rather than allay, suspicion.
They protest too much."

50. Not only is this because homeowners are put on notice. by the certificate,
but because it is a federal offense for the dealer to sign the certificate know-
ing of such representations. See supra, note 24. Other cases in which this
defense of fraudulent sales promotion was raised are Budget Corp. v. Hibbert,
44 N.J. Super. 237, 130 A.2d 61 (App. Div. 1957); Atkinson v. Englewood
State Bank, -Colo. -, 348 P.2d 702 (1960) ; County Trust Co.
v. Berish, 4 App. Div. 2d 777, 165 N.Y.S.2d 548 (2d Dept. 1957); Davis v.
Commercial Credit Corp., 87 Ohio App. 311, 94 N.E.2d 710 (1950); Whit-
field v.,Carolina Housing & Mortgage Co., 243 N.C. 658, 92 S.E.2d 78 (1956).

51. United States National Bank v. Dabrish, 187 Pa. Super. 169, 144 A.2d 640
(1958). See also County Trust Co. v. Berish, 4 App. Div. 2d 777, 165 N.Y.S.2d

548 (2d Dept. 1957). Cf. Standard Furnace Co. v. Roth, 102 Pa. Super. 341,
156 A. 600 (1931).

52. The idea here is that if the confession of judgment provision is applicable"at any time," this can mean "before maturity" and fails to meet the re-
quirement of the N.I.L. that the instrument be payable at a fixed or de-
terminable future time in order to be negotiable. N.I.L. § 1(3). It is likely
that the dominant consideration behind such a rule is not negotiable instru-
ment policy, but a judicial effort to protect debtors from overreaching by
creditors. In United States v. Nagorney, 28 F. Supp. 298 (D. Kan. 1939), the
court considered and rejected this "Pennsylvania rule" as Well as arguments
that the note was non-negotiable because of provisions accelerating the
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the court permitted the bank to recover on the theory that, although
it was only an assignee, the certificate of completion estopped the
maker from later raising defenses to the obligation. The proper ap-
plication of such a thesis, however, should be limited to defenses
which existed, or which the maker should reasonably have known to
have existed, at the time the certificate was signed. A discovery made
later by the maker that the oil burner, for example, would not op-
erate as warranted should not be precluded even as against a good
faith assignee.5 3

The financier's reliance on the signed certificate of completion,
however, has not proved to be complete legal protection from the de-
fenses of the maker. In a number of cases, the maker has defended
on the ground that the signature on the certificate was forged, or
that, while it is genuine, it was obtained by the dealer's misrepre-
sentations as to the nature of the paper signed. In the leading case
of Lincoln National Bank v. Marsh,5 4 a 1940 New York decision where
the maker claimed that his signature on the certificate was forged, the
court held that this alone prevented the bank from being a holder
in due course. While the bank conceded that the lack of a genuine
signature on the certificate might prevent it from obtaining FHA in-
surance protection, it argued that this should have no effect on its
rights against the maker since the bank was never under any duty to
determine whether the dealer's obligations to the maker had been
performed. The court swept this argument aside, treating the federal
regulations as if they had amended the N.I.L. in respect to the good
faith requirement. Later decisions have uniformly followed the Lin-
coln Bank case.55

Starting from the accepted position that the financier can be a
holder in due course of such a note in the absence of a completion
certificate, these decisions are difficult to explain from a logical
standpoint. Certainly the rationales utilized in these cases are unim-

maturity of the instrument on default, attorney's fees, and waiver of ex-
emption rights by the maker.

53. In the Dabrish case, note 51 supra, the defense was that a furnace which was
installed was defective, a fact which apparently was discovered after the
execution of the certificate, for the maker paid an installment to the bank
before defaulting for this reason.

54. Lincoln National Bank v. Marsh, 24 N.Y.S.2d 281 (Sup. Ct. 1940).
55. Allied Building Credits v. Ellis, 258 S.W.2d 165 (Tex. Civ. App. 1953); United

States v. Roberts, 115 F. Supp. 786 (E.D. Mich. 1953); Batzum Bros. Co. v.
Brown Lumber Co., 104 Ohio App. 507, 150 N.E.2d 485 (1957). In these
cases the certificate was forged. A case in which the same result was reached
where the signature was genuine but obtained by fraud is Fidelity Trust
Company v. Gardiner, 191 Pa. Super. 17, 155 A.2d 405 (1959) (alternative
holding, see supra note 47). United States v. Klatt, 135 F. Supp. 648
(D. Mo. 1955) (alternative holding, see supra note 38).
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pressive. These decisions are explicable only on the basis that the
courts felt that for a financier to qualify as a holder in due course
of such notes, it should investigate to determine whether the maker
possesses any defenses at the time of the purchase.5 6

This short inquiry into the law and commercial practice concern-
ing the financing of home improvements suggests several observa-
tions. For one thing, this type of transaction presents greater possi-
bilities for injury to the maker by the payee dealer than most other
standard types of note transactions. During the post-war period, a
great number of small, short-lived home improvements companies
sprung up to meet part of the demand caused by the housing short-
age. Many of these firms were inadequately capitalized, shoestring
operations often run by persons with little commercial experience,
and occasionally lby individuals whose business ethics were not of the
highest calibre. On the other hand, the persons with whom they dealt
were often uneducated and lacking in business sophistication. Al-
though undoubtedly many of the claims by homeowners that the con-
tractors' work was faulty were specious, at the same time, in a large
number of instances, the homeowner suffered genuine injury.

That the courts might have a greater sympathy for the homeowner
than for makers of notes in other types of transactions is not therefore
suprising. Judicial sympathy for this class of makers goes far to ex-
plain why a steady minority of decisions persists in these cases in ap-
plying doctrines which from a logical view point are inconsistent
with the applicable standards of the N.I.L.

This explanation is, however, but a part of the picture, for judicial
efforts aimed at the preservation of the defenses of the makers from
the claims of immunity of financiers appears to be a widespread re-
cent phenomenon in the general field of installment sales transactions.
The most significant doctrine in this regard is the idea, previously
mentioned, that where the financier provides printed forms for the
dealer's use in the transaction,57 runs a credit investigation of the
buyer (often with the assistance of the dealer), counsels the dealer
concerning the transaction, and regularly purchases the dealer's paper,
the "close business connection" between the dealer and financier pre-
vents the latter from being a holder in due course. The theory here

56. See discussion of this point inIra, p. 333.
57. Often these forms contain a provision that payment of the installments is to

be made at the office of the financier, as well as a printed endorsement
to the financier on the back of the note. It is possible that the provision
stating that payment is to be made to the financier may be of some pro-
tective value to the maker and would preclude the defense against the
financier that the maker had already mistakenly paid the dealer. See Eastern
Acceptance Corp. v. Henry, 62 A.2d 309 (D.C. App. 1948).
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apparently is that the element of good faith is lacking in the pur-
chase. While this view has by no means become the accepted govern-
ing doctrine, the courts of at least half a dozen states have recently
announced adherence to the idea. 58

The biggest difficulty with the rationale of these cases is that it
may lead to undesirable consequences in that financiers may become
reticent to lend assistance and assert their control over dealers. Or-
dinarily, the supervision of the financier over the dealers from whom
it purchases commercial paper operates as a check on the dealer, lead-
ing to a higher standard of business ethics, and the assistance that the
financier can render to the dealer leads to a more efficient commerc-
cial system. These beneficial attributes of the "close business con-
nection" between financier and dealer should not be impeded. In
terms of the home improvement transactions, the use by the dealer
of standard forms supplied by and addressed to the financier to be
signed by the homeowner-the credit application, the note transfer
authorization and the certificate of completion-are required by the
federal regulations for the financier to obtain FHA insurance. The
procedures specified here are meant not only to protect the financier
and the government if it should be called upon to step in as insurer,
but also to encompass safeguards to the homeowner against defaulting,
negligent, or unscrupulous dealers.59

Whatever may be said of the merits of the "close business relation"
doctrine or the variety of aberrational devices by which courts have
protected makers of notes, these cases indicate that to some signifi-
cant degree judges are not entirely in sympathy with the policy repre-
sented by the N.I.L. The policy of protecting innocent purchasers
of negotiable paper was formulated in a period when bank notes and
bills of exchange were used for purposes of currency. They were trans-
ferred many times and to persons who often could not reasonably be
expected to conduct an investigation into the origins of the under-
lying obligations. 60 This policy which favored financial institutions
was codified into the uniform statute at a time when the climate
of thought was receptive to the supposed needs of commercial ex-
pansion.

58. See Buffalo Industrial Bank v. De Marzio, 162 Misc. 742, 296 N.Y.S. 783 (1937)
Palmer v. Associates Discount Corp., 124 F.2d 225 (D.C. Cir. 1941); Com-
mercial Credit Co. v. Childs, 199 Ark. 1073, 137 S.W.2d 260 (1940); Com-
mercial Credit Co. v. Orange County Machine Works, 34 Cal.2d 766, 214
P.2d 819 (1950); Mutual Finance Co. v. Martin, 63 So.2d 649 (Sup. Ct. Fla.
1953). For a collection of cases, see 44 A.L.R.2d 8-188 (1955), and the appen-
dix to Jones, Finance Companies as Holders in Due Course of Commercial
Paper, 1958 WASH. U.L.Q. 177, 196-212 (1958).

59. See supra, note 10.
60. See Jones, op. cit. supra note 58, pp. 193-195.
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In the present context of home improvement notes, the instrument
is ordinarily transferred but once, and then to a local financial in-
stitution that has already made an investigation of the maker's credit
as well as that of the dealer, and which is often in close business liason
with the dealer as regards the underlying agreement. Under these
circumstances, there is much to be said for the position that the fi-
nancier is in a better position to bear the risk of fraud or insolvency
of the dealer and that protection of the maker would justify any re-
sultant diminution of the volume of business transacted on credit.
Clearly, a thorough discussion of whether modern commercial policy
justifies a continuation of the pro-business bias of granting immunity
to financial institutions which gained acceptance better than a cen-
tury ago to meet different problems would be relevant to the present
narrow inquiry; such discussion, however, is beyond the scope of this
paper.

At any rate, it does not appear likely that either court decisions
or legislation 6l will in the near future too seriously erode the holder
in due course prerogatives presently enjoyed by banks and finance
companies engaged in discounting installment notes. The issue of im-
portance, then, is whether the courts will, in the traditional common
law manner, find a workable compromise solution to the problem of
the good faith purchase which takes into account the business prac-
tice utilized in differing types of transactions. It is submitted that the
courts are struggling to reach such a compromise position in the home
improvement note situation. The suggested solution is for courts to
adopt in general the procedures required by the FHA regulations,
making substantial compliance with these regulations the test of the
good faith purchase by the financier. This position can be squared with
the N.I.L. by the process of reasoning that failure to meet prevailing
standards of business conduct is evidence of a "bad faith" purchase.

The central requirements should revolve around the letter of credit
approval and the completion certificate. The letter sent by the fi-
nancier to the potential borrower should clearly explain the procedure
to be followed, informing him of the fact that he will not be obligated
until completion of the work and that he will be asked to sign a note

61. Maryland, however, has enacted a statute which provides that a note given
as part of an installment agreement shall refer to the agreement and "in the
hands of any subsequent holder" be subject to all defenses of the buyer ex-
cept that acknowledgement of delivery by the buyer shall be conclusive to an
assignee of the note without knowledge. MD. ANN. CODE, Art. 83, §134 (1951).
The act has been held to apply to holders in due course, Griffin v. Balti-
more Federal Savings and Loan Ass'n., 204 Md. 154, 102 A.2d 804 (1954). The
opposition of financial institutions to alteration of their legal position on
such notes makes it highly unlikely that statutes of the Maryland type will
become widespread.
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and completion certificate. It should also inform him that the note
will be transferred to the financier who will not be responsible for
failures of workmanship or materials supplied by the buyer.6 2 Re-
quiring the completion certificate as a test of good faith would give
the home owner the opportunity to insure proper performance of the
contract and also safeguard him from fraudulent sales promotion
tactics.

Such precautions are sound, established commercial practices which
protect the financier as well as the home owner from dealer miscon-
duct. Compliance with such standards imposes precious little hard-
ship on either the financier or the honest dealer while it would achieve
substantial protection for the home owner.

One effect of the adoption of such a compromise position of ele-
vating standard commercial practice to attest the good faith purchase
would be to protect financial institutions from defenses based on facts
discovered after the completion certificate is signed and the note pur-
chased. This would preclude many of the defenses based on breach
of contract or warranty which are beyond the power of the financier
to investigate or protect against. To permit the maker to raise such
claims successfully has the effect of discriminating against those who
pay immediately as opposed to those who pay by installments, as in
each case the buyer has an action over against the dealer.

While the financier should not be held responsible for defects of
workmanship and equipment of the dealer, it is not unreasonable to
place some of the risk of loss resulting from fraudulent misconduct
of the dealer on the financier, thereby requiring some investigation
of the dealer by it. To this extent, the decisions following the Lincoln
Bank6 3 holding which protects makers from fraudulent execution or
forgery of the completion certificate are justifiable.

A further question is the possible applicability of the "business prac-
tice" approach to the issue of the good faith purchase in transactions
outside of home improvement financing. Where there may be situa-
tions in the larger field of installment sales financing where docu-
ments and procedures similar to those used in the home improvement
transaction would be useful, in general the circumstances under which
most installment sales take place render these commercial techniques
inapplicable. In the sale of an automobile, for example, there is often
little time to go through the formality of a letter by the financier
advising the potential buyer of his credit acceptance and his rights

62. In this regard, it might be desirable if the FHA regulations were amended
to spell out more completely what such a letter must contain.

63. See supra, notes 54, 55.
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in the transactions. Further, the types of defenses which are raised
by the buyers in such a sale usually relate to the quality of the mer-
chandise or equipment and these are discovered some time after the
sale. While perhaps there is some narrow scope for a certificate of
delivery64 and acceptance protecting against cases where the goods
are not received by the buyer, or do not conform to sample, or some
defense which would be immediately susceptible of discovery by the
buyer, there would seem to be little scope for the use of a document
analagous to the completion certificate in most installment sales sit-
uations.

64. See, generally, annotation 44 A.L.R.2d, 196-231 (1955).


