
THE PUBLIC OFFICIAL'S RESPONSIBILITY*

By ARTHUR C. SCHREIBER**

The responsibility resting on a public official may be very great.
We have fifty states, the District of Columbia, the federal government
and the territories, all with diverse governmental structures, varying
laws and differing court systems, and it is only natural that the duties
and responsibilities of an official, and even the name of the office
itself, should differ greatly from one jurisdiction to another. It is
not the purpose here to circumscribe the liabilities or immunities of
any official, but rather to show the liabilities that an individual may
assume when he takes office. It is a further purpose to indicate the
steps an official and his governmental subdivision may take to pro-
tect themselves against these various liabilities.

We have quoted freely from the opinions of the courts in order
to show the thinking and reasoning of the judges. Cases quoted have
been taken from all jurisdictions and have been chosen for the apt-
ness of expression of the principles under discussion. We have given
citations, including key numbers, at the end of each section which
may be helpful to the attorney in finding the law in his jurisdiction.

EXTENT OF PUBLIC OFFICIAL'S LIABILITY

The courts have applied two general theories when a loss has oc-
curred of public funds in a public official's hands. The federal de-
cisions and the majority of state decisions hold that the public of-
ficial is an insurer of public funds in his custody. This means that
he is absolutely liable for their loss from all causes, possibly excepting
loss by acts of God or the public enemy. The minority decisions apply
a bailment theory or modification thereof, and hold that liability im-
posed upon a public official for loss of public funds is similar to the
liability imposed upon a bailee for hire.

CORPUS JURIS1 states that, "accordng to the more general rule the
liability of a public officer for public funds and property in his cus-
tody is that of an insurer rather than that of an ordinary bailee." An
early case on this subject is that of U.S. v. Prescott2 decided by the
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United States Supreme Court in 1845. Prescott was appointed receiver
of public moneys, and when ordered to transfer certain funds he failed
to do so. The United States brought an action of debt against Pres-
cott and the twenty-seven securities on his bond. The defense was that
$11,688 of the funds had been stolen by unknown persons, although
Prescott "used ordinary care and diligence in the safe-keeping of the
same." The Court said, "this is not a case of bailment, and conse-
quently, the law of bailment does not apply to it. The liability of the
defendant, Prescott, arises out of his official bond, and the principles
which are founded upon public policy." The'Court held Prescott and
his sureties liable, reasoning as follows:

Public policy requires that every depositary of the public
money should be held to a strict accountability. Not only
that he should exercise the highest degree of vigilance, but
that "he should keep safely" the moneys which come to his
hands. Any relaxation of this condition would open the door
to frauds, which might be practiced with impunity. A de-
positary would have nothing more to do than to lay his
plans and arrange his proofs, so as to establish his loss, with-
out laches on his part. Let such a principle be applied to
our postmasters, collectors of the customs, receivers of public
moneys, and others who receive more or less of the public
funds, and what losses might not be anticipated by the pub-
lic? No such principle has been recognized or admitted as a
legal defense. [588]

In Boyden v. United States3, decided by the United States Supreme
Court in 1872, Boyden was a receiver of public moneys, and was
robbed of certain funds by unknown persons, who gagged and bound
him and violently and without his fault took the money from him.
The Court held Boyden was an insurer of the public moneys, saying:

The contract of bailment implies no more except in the case
of common carriers, and the duty of a receiver, virtute officii,
is to bring to the discharge of his trust that prudence, cau-
tion, and attention which careful men usually bring to the
conduct of their own affairs. He is to pay over the money in
his hands as required by law, but he is not an insurer. He
may, however, make himself an insurer by express contract,
and this he does when he binds himself in a penal bond to
perform the duties of his office without exception. There is
an established difference between a duty created merely by
law and one to which is added the obligation of an express
undertaking. The law does not compel to impossibilities, but
it is a settled rule that if performance of an express engage-
ment becomes impossible by reason of anything occurring

3. 80 U.S. 17, 20 L.Ed. 527 (1872).
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after the contract was made, though unforseen by the con-
tracting party, and not within his control, he will not be
excused. The rule has been applied rigidly to bonds of pub-
lic officers entrusted with the care of public money. Such
bonds have almost invariably been construed as binding the
obligors to pay the money in their hands when required by
law, even though the money may have been lost without
fault on their part. [22]4

In Jordon v. Baker5 the Kentucky Court of Appeals definitely
aligned the State of Kentucky with the bailee rule by stating that,
"[t]he conclusions herein expressed render it necessary that all cases
from this court wherein the 'insurance' rule was adopted should be,
and they are hereby, expressly overruled."

The facts of the case were that the Sheriff of Knox County deposited
tax collections in a bank, which thereafter closed before the funds
were withdrawn, resulting in a loss. The court, in discussing the
insurer and bailee rules, stated:

An examination of the authorities and cases dealing with the
general question of liability of the collecting officer will dis-
close that the conflicting opinions of the courts emanate from
their adoption of one or the other of two conflicting theories,
one of which is, that the collecting officer under the law is
an insurer and guarantor of actual payment to the proper
authorities of the public taxes and funds coming into his
hands (and which we shall hereafter refer to as the "insur-
ance rule") ; while those courts and text-writers which deny
such absolute liability require of the collecting officer only
the exercise of ordinary prudence and business care in pre-
serving the fund so collected by him until the arrival of the
time for settlement and payment to the proper authorities.
The latter view is adopted upon the theory that the officer
is only a bailee of the funds that he collects, and incurs only

4. For other federal decisions, see:
U.S. v. Morgan, 52 U.S. 154, 13 L.Ed. 643 (1850); U.S. v. Dashiel, 71 U.S. 182,
18 L.Ed. 319 (1866); and U.S. v. Keehler, 76 U.S. 83, 19 L.Ed. 574 (1870).
For state court decisions, see:
Tillinghast v. Merrill, 151 N.Y. 135, 45 N.E. 375, 34 L.R.A. 678 (1896); City of
Chicago v. Southern Surety Co., 239 111. App. 628 (1926); Thompson v. Town-
ship Sixteen, 30 Ill. 99 (1863) ; Swift v. Trustees of Schools, 189 I1. 584, 60 N.E.
44 (1901); Adams v. Lee, 72 Miss. 281, 16 So. 243 (1894); State v. Clarke, 73
N.C. 255 (1875); Wiley v. City of Sparta, 154 Ga. 1, 114 S.E. 45, 25 A.L.R.
1342 (1922) ;Bragg City Special Road District v. Johnson, 323 Mo. 990, 20 S.W.
2d 22, 66 A.L.R. 1053 (1929); Thurston County v. Chmelka, 138 Neb. 696, 294
N.W. 857, 132 A.L.R. 1077 (1940); Forest County v. Poppy, 193 Wis. 274, 213
N.W. 676 (1927); Mecklenburg County v. Beals, 111 Va. 691, 69 S.E. 1032
(1911); State v. Schamber, 39 S.D. 492, 165 N.W. 241 (1917); Fleischner V.
Florey, 111 Ore. 35, 224 P. 831 (1924); St. Louis County v. Magie, 198 Minn.
127, 269 N.W. 105 (1936); School District v. Hand, 124 Kan. 121, 257 P. 931
(1927) ; State v. Huxtable, 178 Ark. 361, 12 S.W.2d 1 (1928) ; and Bird v. Mc-
Goldrick, 277 N.Y. 492, 14 N.E.2d 805, 116 A.L.R. 1059 (1938).

5. 252 Ky. 40, 66 S.W.2d 84, 93 A.L.R. 813 (1933).
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the liability of such bailee, and which is the exercise of such
care as we have already described. We shall hereafter refer
to it as the "bailee rule." [47]

In support of the bailee rule, the court stated that it

. .. does not impair the protection afforded through the
honesty and integrity of the collecting officer; for, if he should
appropriate or otherwise lose the funds by any dishonest act,
he could in no sense be said to have exercised ordinary care
and prudence. Nor does it in any wise curtail or diminish
his duty to be constantly watchful and to thoroughly inves-
tigate any fact coming to his knowledge, through any source,
affecting the solvency of his depository and rendering it less
safe for the protection and preservation of the deposited
funds, since a failure in such respects could not be consider-
ed as the exercise of ordinary care as measured by the
rule. .... [48] 6

The case of U. S. v. Thomas7 illustrates the rule that an officer
is relieved of loss if it was occasioned by the public enemy. Thomas
was surveyor of customs for the port of Nashville, Tennessee, and
on April 27, 1861 the rebel authorities seized by force $4,880 of fed-
eral money in the hands of Thomas. The United States sued Thomas
for its recovery. The United States Supreme Court denied recovery,
stating that, . ..no rule of public policy requires an officer to ac-
count for moneys which have been destroyed by an overruling ne-
cessity, or taken from him by a public enemy, without fault or neg-
lect on his part.""

The insurer rule places great responsibility on the public official
for the loss of public funds. There are many hazards by which funds
may be lost, and the official, to protect himself and the public, must
seek ways to either avert the losses or to pass them on to other shoul-
ders. Adopting modern, up-to-date business practices and operating
an efficient office will be very helpful, but most of the hazards may

6. For other decisions on bailee rule, see:
City of Healdsburg v. Mulligan, 113 Cal. 205, 45 P. 337 (1896) ; The State v.
Houston, 78 Ala. 576 (1885) ; Cumberland County v. Pennell, 69 Me. 357 (1879);
Peck v. James, 40 Tenn. 75 (1859) ; State v. Gramm, 7 Wyo. 329, 52 P. 533
(1898); and State v. Copeland, 96 Tenn. 296, 34 S.W. 427 (1896).

7. 82 U.S. 337, 21 L.Ed. 89 (1873).
8. For other cases, see:

U.S. v. Keehler, 76 U.S. 83, 19 L.Ed. 574 (1870); Smythe v. United States, 188
U.S. 156, 23 S.Ct. 279, 47 L.Ed. 425 (1903); U.S. v. Humason, 26 Fed. Cas. No.
15421 (1879); Adams v. Lee, 72 Miss. 281, 16 So. 243 (1894); Thompson v.
Township Sixteen, 30 Ill. 99 (1863) ; Swift v. Trustees of Schools, 189 Ill. 584,
60 N.E. 44 (1901); Leachman v. Board of Super's of Prince William County,
124 Va. 616, 98 S.E. 656 (1919); Town of Cameron v. Hicks, 65 W. Va. 484, 64
S.E. 832 (1909); and American Surety Co. v. NeSmith, 49 Ga. App. 40, 174 S.E.

262 (1934).
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be shifted to professional risk bearers by insurance. The insurance
industry is very progressive, and coverages are constantly being ex-
tended and improved. The wise official will see to it that he has a
carefully planned insurance program tailored to his needs.9

THE OFFICIAL IS PERSONALLY LIABLE

It is sometimes mistakenly supposed that the qualifying bond gives
the public official protection. However, the public official qualifying
bond is a suretyship contract, and it is a basic principle of suretyship
law that if the surety performs on the default of the principal, the
surety can recover reimbursement from the principal.10 The Restate-
ment of the Law of Security1 states this rule as follows:

Where the surety makes a payment or otherwise performs
on default by the principal, or where the surety's property is
used to satisfy the principal's duty, it is the duty of the prin-
cipal to reimburse the surety to the extent of his reasonable
outlay ....

The rule applies equally as well to public official bonds as it does
to other bonds. In the case of Hartford Accident & Indemnity Co.
v. DahJ12 the public official was a sheriff who had been sued for the
wrongful death of a prisoner. The sheriff refused to defend the ac-
tion, and as a consequence, the surety on his bond defended it. The
surety necessarily incurred $600 in attorneys' fees and $61.80 addi-
tional expenses, for which it brought suit against the sheriff. The
defendant demurred and the lower court sustained the demurrer.
The Supreme Court of Minnesota reversed the lower court's order,
and confirmed the surety's right to reimbursement.

Almost universally when the public official procures a corporate
surety bond he is asked to sign an application. If the official will
read the application he will find that he is agreeing to language
which reads something as follows:

The undersigned [public official] agrees for himself, his
heirs, executors, administrators and assigns to indemnify and
keep indemnified the surety from and against any liability,

9. For general citations on the extent of a public official's liability, see:
43 AM. JUR. Public Officers §309 (1942); 46 C. J. Officers §314 (1928); and
67 C. J. S. Officers §118 (1950).
Key Numbers:

Counties 90, 98 (2) and Officers 111.
10. SIMPSON, SURETYSHIP (St. Paul, Minn: West Publishing Co., 1950), pp. 224-237;

STEARNS, THE LAW OF SURETYSHIP (5th ed. ELDER 1951; Cincinnati: The W, H.
Anderson Co.), pp. 505-514; 43 Am. JUR. Public Officers §458 (1942); 50 AM.
JUR. Suretyship §221 (1941) ; and 50 C. J. Principal and Surety §417 (1930).

11. Sec. 104.
12. 202 Minn. 410, 278 N.W. 591 (1938).
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loss, costs, charges, suits, damages, counsel fees and expenses
of whatever nature which the surety shall or may for any
cause, at any time, sustain or be put to in consequence of
the surety having executed said bond.

Thus the application constitutes- an indemnity agreement, and by
signing it the public official agrees to reimburse and indemnity the
surety in the event it suffers any loss by reason of having executed
the bond. If the application is not signed, the surety still has this
right as it is implied by law. The question of whether there was
any difference between a signed indemnity and an indemnity implied
by law was raised in the case of Bessinger v. National Surety Corpora-
tion.13 The following is the language of the lower court approved
by the Supreme Court:

The plaintiff contends that in the Pearce case the fact that the
principal, Moore, had given to the surety company an in-
demnity agreement constitutes a difference. In my opinion,
this is not a real distinction, for the reason that under the
law there is an implied agreement on the part of a principal
that he will reimburse his surety for any losses sustained by
the surety on his account. [372]

It is thus apparent that when liability arises, the public official
is himself personally and primarily liable, and the surety is only
secondarily liable. If the surety pays a loss it can recover reimburse-
ment from the official, and so the surety suffers a loss only when the
official cannot meet the loss himself. Public official qualifying bonds
are not required for the benefit of the public official, for they benefit
the official not at all; they are required for the protection of the
public. The obligation rests solely on the official to make good any
loss to the full extent of his personal resources. It is only when the
official's assets are exhausted that the surety is exposed to loss.

It can be seen that it behooves the official to check his office
for loss possibilities, and to adopt the necessary measures to safe-
guard himself.' 4

LIABILITY FOR MONEY HANDLING SUBORDINATES

The public official is liable for loss of public funds caused by the
defaults of his subordinates. In American Jurisprudence'5 the rule

13. 207 S.C. 365, 35 S.E.2d 658 (1945).
14. For general citations on the official's personal liability, see:

Beaver County v. Home Indemnity Co., 88 Utah 1, 52 P. 2d 435 (1935); and
J. R. Philips Inv. Co. v. Road Dist. No. 18 of Limestone County, 172 S.W.2d
707 (Texas, 1943).
Key Numbers:

Principal and Surety 173-190/2.
15. 43 AM. JUR. Public Officers §281 (1942).

1960]



MERCER LAW REVIEW

is stated that "public officers having the custody of public funds
or property are generally held liable for losses due to the negligence
or misconduct of their subordinates."

In Bird v. McGoldrick,16 Bird was the clerk of the Municipal Court
of the City of New York, Borough of Manhattan, Third District. A
statute provided that the clerk shall "collect and receive all the fees,
and . . . pay the same into the city treasury monthly," and that "the
salary of such clerk shall not be paid until he shall have so accounted
and paid." An audit of Bird's accounts showed that fees amounting
to the sum of $11,562.66 which were or should have been collected
had not been accounted for. As a result, the Comptroller refused to
pay the clerk's salary, and the clerk brought this mandamus suit to
compel its payment.

No charge of wrongdoing was filed against Bird; in fact, there
was not "even suspicion or whisper of wrongdoing on his part." One
Othmar Schmidt, a court interpreter, was occupied only a few hours
a week by his court duties, and at times he was directed to work in the
cage where fees were paid. Schmidt had been convicted of forgery, and
it was believed that he was responsible for some or all of the alleged
shortage. The clerk had no power to choose or to remove assistants
and subordinates who performed much of the work.

A statute provided that the clerk was "responsible for the general
conduct of the business of his office and for the faithful discharge of
the duties of the deputy and assistant clerks and other officers con-
nected with the court." The court held against the clerk, saying:
"[w]here, as in this case, there is a statute defining the duties and
liabilities of a public officer, no consideration of public poliqy can
properly induce a court to reject the statutory definition."

In the case of City of Duluth v. Ross,17 Ross was the Clerk of the
Municipal Court of Duluth and one Richeson was his deputy. Richeson
received a large amount of money from fines, costs, penalties and
fees of various kinds, and of this sum lie wrongfully and unlawfully
appropriated $2,505.90 to his own use. The City of Duluth brought
suit against Ross and the sureties on his official bond for the re-
covery of the embezzled funds. In the lower court the defendants'
demurrer was sustained and the plaintiff brought this appeal.

The municipal court act provided that the clerk must provide a
bond conditioned that he would pay over to the treasurer of the
city on the third day of every month all fines, penalties, fees and other
moneys belonging to the city. Another section provided that the clerk

16. 277 N.Y. 492, 14 N.E.2d 805, 116 A.L.R. 1059 (1938).
17. 140 Minn. 161, 167 N.W. 485 (1918).
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should have power to appoint deputy clerks with like powers of the
clerk subject to the approval of the municipal judge, but acting under
the direction of said clerk, and that the deputies might be removed
from office at any time by the clerk. There was no provision in the
municipal court act or other statutes which made the clerk respon-
sible for the acts or defaults of a deputy, and in this important
respect this case differs from Bird v. McGoldbrick.'8 The court re-
versed the lower court, saying:

The condition that the principal will faithfully perform all
the duties of his office is broad enough to include faithful
performance by a deputy.... Our conclusion is that, in the
absence of a statute, the clerk is liable for misfeasance or mal-
feasance of his deputy in the performance of his official
duties, and that the complaint states a cause of action as
against both defendants. [167]

Money lost in a failed bank was the center of controversy in the
case of City of Bessemer v. Re.19 Re was the City Treasurer of Bes-
semer and Duda was his deputy. The statutes provided that a city
council might designate depositories which should furnish depository
bonds as required by the council, and that the treasurer should not be
liable for any neglect or default of such depositories.

The Peoples State Bank closed on May 18, 1932, at which time the
City of Bessemer had on deposit a sizable sum of money. Suit was
brought against Re and the sureties on his official bond for the re-
covery of the money lost because of the failure of the bank, the city
claiming that Re was negligent in making deposits in the Peoples
State Bank when he knew it had not filed a bond and had never
furnished collateral sufficient in either character or amount.

During the time Re was in office business conditions in Bessemer
were bad as a result of several years of depression. The court in
holding Re and the sureties on his official bond liable stated that
Duda, who as deputy attended to the duties of the treasurer,

knew that that bank had not given the bond required of it
and had deposited as collateral securities of uncertain market
value and insufficient in amount. Even if a question exists
as to whether the Peoples State Bank was a properly desig-
nated depositary for any amounts in excess of the collateral
given, the treasurer was in duty bound to use due care in
making deposits. Notwithstanding the statute, 1 Comp. Laws
1929, Sec. 1873, he had a duty not to make deposits in a bank

18. Op. cit.
19. 282 Mich. 180, 275 N.W. 811 (1937).
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which he knew was unsound and had not furnished adequate
collateral....

The record shows that the treasurer was aware of the con-
dition of the Peoples State Bank. Duda testified that during
almost the entire time he acted for Re as deputy he had very
great difficulty in obtaining the collateral agreements; that he
realized the weakness of the Peoples State Bank. A large pay-
ment of $24,000, due on a loan to the city, was repaid by
check on the Peoples State Bank and there was considerable
difficulty in clearing the check. When the cashier of the bank
demanded that additional funds be deposited in that bank,
Duda refused because of his knowledge of the condition
of the bank and only after he had been persistently impor-
tuned by a bank official and threatened with mandamus
proceedings did he make the large deposit of $30,000. Duda
testified that he had reason to believe that it was not good
business on his part to make the deposit. For a time he kept
the city's money in a safety deposit box in order to safeguard
it. There were rumors that the bank was in bad shape and
Duda's dealings with it were not satisfactory. Duda further
testified he would not have placed any of his own funds in
the bank from April 1, 1932, until it closed. The custodian
of public funds is required to use at least the same care in
their protection as he would with his own. He drew the
moneys from a bank that was sound and placed them in an-
other one that he knew was unsound. The fact that he in-
formed the council of the deposits and that his reports were
accepted would not release him from liability. See Board of
Education of Detroit v. Andrews, 142 Mich. 484. The treasur-
er is responsible for the negligence of his deputy and he and
his surety are liable under the circumstances. [Italics ours.]
[187-189]

State v. Swing2° involved the loss of public funds by a civil service
employee in a county treasurer's office. The court stated the facts
as follows:

There was no evidence of a taking from any person by
force or putting in fear. Indeed the only evidence of the way
it disappeared is circumstantial. There is evidence that the
civil service employee left it on the counter when he went to
lunch and that it was stolen during his absence. Before leav-
ing for lunch he had pulled down the curtain at the window
of his compartment, placing a coin machine on and against
it to hold it in place. When he returned he noticed that
this coin machine had been pushed to one side and the cur-
tain disturbed. Later he noticed the absence of the money
from the counter.

It is a fair inference that someone reached through the

20. 54 Ohio App. 251, 6 N.E.2d 999 (1936).
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window with some sort of an instrument and pulled the
money within reach of his hands. There is also evidence that
it could have been knocked to the floor by something in-
serted from an adjoining cage. The former is probably
the stronger inference.

On this state of the record we must assume that this money
was lost as the result of larceny or theft, as found by the
county counissioners. [254]

The county commissioners released the treasurer by reason of a
statute which provided that when there was a loss from "fire, rob-
bery, burglary, or inability of a bank to refund public money law-
fully in its possession . . . the county commissioners . . . may release

and discharge such treasurer. . . "
The appeals court found the treasurer improperly released be-

cause the money was lost by larceny or theft, and larceny or theft
were not covered by the statute. In its opinion the court stated:

There is abundant evidence in the record that the trea-
surer was without personal fault or negligence. . . That
the custodian of public funds is liable for the embezzlement
of a civil service employee in his office was decided in United
States v. Bryan, 33 C.C.A. 617, 90 F. 473, 53 L.R.A. 218.
[253-254]

The official can protect himself against losses created by the defal-
cations of his employees by having them bonded. Certain subordi-
nates may be required to give bonds by statute, and the official
should be certain that the individuals comply with the statute. The
employees not required to give statutory bonds should be covered
with a Public Employees Blanket Bond.

The Public Employees Blanket Bond may be purchased on either
the Primary Commercial Blanket Bond form or the Blanket Position
Bond form, and with or without faithful performance coverage.
These blanket bonds cover the normal increase of new employees au-
tomatically without additional charge; the employee creating the loss
need not be identified if the evidence reasonably establishes that the
loss was in fact caused by an employee; and certain of the employees
may be covered for a larger amount of indemnity than the bond pro-
vides if it is deemed necessary. Faithful performance coverage extends
the coverage of the bond beyond the area of dishonesty so that it covers
the failure of any of the employees to perform faithfully his duties
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or to account properly for all moneys and property received by vir-
tue of his position. 2'

LIABILITY FOR FUNDS IN INSOLVENT BANKS

The general rule is that a public official is personally liable for
the loss of public funds through the failure of a bank in which he
has deposited them. The law books are replete with cases enunciating
this principle, and one will find many cases in point decided during
the depression days of the '30's when many banks closed.

In the case of Tillinghast v. Merrill,22 Merrill, while supervisor,
deposited with a bank a certain sum of public money to his credit
as supervisor. The bank failed and the money was totally lost. In an
action brought by the county treasurer to recover the money from
Merrill and his bondsmen, the court adopted the rule holding the
official to strict liability except possibly for acts of God or the pub-
lic enemy. In its opinion, the court stated:

It must be admitted, however, that the weight of authority
in the Federal and State Courts is in favor of holding officials
having the custody of public moneys liable for its loss, al-
though accruing without their fault or negligence. In many
of these cases the decision turned upon the construction of
the local statute or the official bond, but others squarely
decide the question on principles of public policy ...

As before intimated, we must consider and decide this
question upon general principles and in the light of public
policy.

In the case of an officer disbursing the public moneys much
may be said in favor of limiting his liability where he acts
in good faith and without negligence, and strong argument
can be framed against the great injustice of compelling him
to respond for money stolen or lost while he is in the exer-
cise of the highest degree of care and engaged in the con-
scientious discharge of duty. When considering this side of
the case it shocks the sense of justice that the public official
should be held to any greater liability than the old rule of

21. For general citations on liability for subordinates, see: ST. JOHN'S LAW REVIEW,
Vol. 13, No. 2 (April, 1939), 351-362; AM. JUR. Public Officers §314 (1942);
46 C. J. Officers §310 (1928) ; State v. Kolb, 201 Ala. 439, 78 So. 817, 1 A.L.R.
218 (1918); Board of Com'rs of Ramsey County v. Sullivan, 89 Minn. 68, 93
N.W. 1056 (1903); Bryan v. U.S., 90 F. 473, 53 L.R.A. 218 (1898); City of N.Y.
v. Fox, 232 N.Y. 167, 133 N.E. 434 (1921); Crane Township v. Secoy, 103 Ohio
St. 258, 132 N.E. 851, 18 A.L.R. 979 (1921); and Rich v. Graybar Electric Co.,
125 Texas Reports 470, 84 S.W.2d 708, 102 A.L.R. 171 (1935).
Key Numbers:

Officers 111.
22. 151 N.Y. 135, 45 N.E. 375, 34 L.R.A. 678 (1896).
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the common law which exacted proof of misconduct or neg-
lect.

It is at this point, however, that the question of public
policy presents itself, and it may well be asked whether it is
not wiser to subject the custodian of the public moneys to
the strictest liability, rather than open the door for the per-
petration of fraud in numberless ways impossible of detec-
tion, thereby placing in jeopardy the enormous amount of
the public funds constantly passing through the hands of
disbursing agents.

Without regard to decisions outside of ,our own jurisdic-
tion, we think the weight of the argument, treating this as
an original question, is in favor of the rule of strict liability
which requires a public official to assume all risks of loss
and imposes upon him the duty to account as a debtor for
the funds in his custody. [141-142]

The case of Fairchild v. Hedges2s involved the loss of the funds of
a county treasurer in a failed bank, and the court held the official
liable on a special bailee theory. Fairchild, on leaving office as county
treasurer, instituted this suit to compel the acceptance in settlement of
his account as treasurer certain receiver's certificates of insolvent
banks. His pleading alleges that the deposits were made with the
knowledge of the board of commissioners and in accordance with
his business custom, that he was not provided with any safe place
for keeping the funds and that the safest and surest manner of keep-
ing them was to make a deposit of them in reliable banks of good
standing in the community, and that the several banks selected by
him as places of deposit were of high standing and repute. A statute
provided that it is the duty of the county treasurer to receive all
moneys due and accruing to the county and disburse the same in the
manner provided by law. In the lower court the suit was dismissed
and the Supreme Court in sustaining the dismissal said:

An examination of all the authorities has satisfied us that
while such officers are bailees 'they are special bailees sub-
ject to special obligations' and that 'it is evident that the
ordinary law of bailment cannot be invoked to determine
the degree of their responsibility.' United States v. Thomas,
15 Wall. 337. ...

We take it that it is fundamental in the law of bailments
that the amount of care which the bailee is required to take
of the goods or property entrusted to him may be expressly
fixed by the contract, and that it is only in the absence of
an express agreement that the law presumes it to have been
the intention of the parties that a bailee for hire (other than

23. 14 Wash. 117, 44 P. 124 (1896).

1960]



MERCER LAW REVIEW

common carriers and the like) is required to exercise only
ordinary care, prudence and caution in the custody and con-
trol of the property with which he is entrusted. [120-121]

Because the rule of strict liability is harsh the state legislatures
have been prone to relieve the official of the depository liability pro-
vided he complies with certain laws enacted for the purpose. Broad-
ly, the requirements laid down are that the board to which the of-
ficial is responsible pass a resolution designating the banks in which
the funds are to be deposited, and sometimes that the bank deposit
securities or give a bond as guaranty. As long as the official acts
are in obedience to the resolution, and there is no negligence or
guilty knowledge on his part, he is protected.

In City of Estelline v. Calef, 24 Calef was treasurer of the city of
Estelline. When his successor qualified and demanded an accounting,
he failed to account for $13,260.78 other than by surrendering a
claim for that amount against the insolvent Estelline State Bank, in
which he had the city funds on deposit. Suit was brought against
Calef and the sureties on his bond. Upon the close of the evidence,
plaintiff moved for a directed verdict which was denied, and the
jury found for the defendants. This appeal resulted.

The Estelline State Bank had been designated by the governing
body of the city as depository of the city's funds in accordance with
the statutes. The evidence showed that during all the time Calef
was city treasurer he was also president of the Estelline State Bank,
and for nineteen years before he became president he was cashier of
the bank. Calef knew of the impairment of his bank's reserves for a
period of at least fifteen months, during which period he not only
allowed the trust fund in his hands to remain in the bank, but
during the last six months prior to the suspension when not only
the reserve was impaired but the capital of the bank was under-
going steady impairment, he continued to make fresh deposits of the
city's money. The court reversed the lower court and held that
plaintiff's motion for a directed verdict should have been granted.
The court said:

. . . the burden of proof seems to be on the treasurer to
establish the insolvency of the depositary before he is re-
lieved from the necessity of procuring and paying over the
actual money. And all our cases hold that having established
such prima facie defense the treasurer is nevertheless liable
if he has been guilty of negligence or bad faith in using the
depositary designated by the governing body, or selected by

24. 57 S.D. 592, 234 N.W. 597 (1931).
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himself, and that the burden of showing lack of good faith,
diligence, and prudence on the part of the treasurer is upon
the plaintiff. We think in this case the insolvency of the
bank is undisputedly shown, and, further, that Calef knew of
its precarious condition and that its suspension on account
of insolvency was inevitable during all of the time in which
he deposited the funds constituting the balance which was
lost by the failure of the bank. [599]

The legislatures of the states have prescribed varying requirements
which must be carefully followed by the official in order to relieve
himself of the depository liability. Following are a few of the var-
iances: The Oregon statutes provide that the bank "before receiving
the fund, shall, as security therefor, deposit securities approved by
the depositing public officer or employee, and the attorney, if any,
for the municipal corporation or political subdivision concerned," 25

and provides further that a bond may be given in lieu of securities.2 6

An Illionis statute provides that in counties of less than 150,000 popu-
lation the county treasurer may request the county board to desig-
nate the bank in which funds are to be kept, but that

no bank is qualified to receive such funds or moneys until
it has furnished the county board with copies of the last two
sworn statements of resources and liabilities which such
bank is required to furnish to the Auditor of Public Ac-
counts . . . the amount of such deposits shall not exceed
seventy-five percent of the capital stock and surplus of such
bank. ... 27

A statute in Iowa specifies the geographical territory in which a
bank must be located in order to be eligible as a depository.

Deposits by the treasurer of state shall be in banks located
in this state; by a county officer, in banks located in his coun-
ty or in an adjoining county within this state; by a city or
town treasurer, in banks located in the city or town .... 28

A Georgia statute provides county treasurers may make deposits in
any bank "which has been designated by law as a depository for the
funds of the State .... "29

From the foregoing it is obvious that it behooves the official who
is custodian of public funds to carefully check the laws governing
his depository liability and to follow its provisions meticulously. If
the law does not give him satisfactory protection, he should insist that

25. ORErON REV. STAT., C 295, §440.
26. ORECON REV. STAT., C. 295 ,§460.
27. ILL. REV. STAT. 1959, Ch. 36, §4b.
28. IOWA CODE ANN.. Title 16, Chapter 453 §4.
29. GA. CODE ANN., Title 23, §1017.
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the bank give him security sufficient to cover his liability. Public
funds deposited in a bank that is a member of the FDIC are in-
sured to $10,000, but public deposits frequently are in such large
amounts that the FDIC does not serve as much protection. Corporate
bonding companies as a part of their underwriting frequently follow
the official they bond to be sure that the depository laws have been
observed.30

LIABILITY FOR FIRE LOSSES

The public official is liable for fire losses. CORPUS JURIS SECUNDUM 3 1

states that under the rule of strict liability "in the absence of statute
providing otherwise, the liability of a public officer for public funds
and property in his custody is that of an insurer rather than that of
an ordinary bailee, and he is liable for loss resulting from ... fire ......

In the case of Clay County v. Simonsen,32 Simonsen resigned his
office as judge of probate and ex officio county treasurer but failed
to account for his "moneys, books, records, papers and documents."
The law in force at the time of the alleged breach required the
county treasurer to render his account to, and settle with, the county
commissioners, and pay into the county treasury any balance which
might be due the county. Suit was brought on the official bond which
provided that the principal "shall well and faithfully and impartially
perform the duties and execute the office."

Among other defenses the defendants answered that "the said
moneys, books, records and documents, were utterly consumed and
destroyed by fire, without any want of reasonable care and diligence
on the part of said defendant Simonsen ....... The lower court
sustained the plaintiff's demurrer to the defendants' answer, and the
defendants appealed.

The Supreme Court in affirming the lower court stated that the
liability of the treasurer was that of an insurer and that

30. For general citations on depository liability, see:
MICH. L. REV., Vol. 38, No. 8 (June, 1940), 1341-1344; NEB. L. BULL., Vol. 13,
No. 3 (Feb., 1935), 321-324; 43 AM. JUR. Public Officers §311 (1942); 43 AM.
JUR. Public Officers §313 (1942); 18 C. J. Depositories §42-91 (1919) ; 46 C.J.
Officers §314-315 (1928) ; Boyden v. U.S., 80 U.S. 17, 20 L.Ed 527 (1872);
U.S. v. Thomas, 82 U.S. 337, 21 L.Ed. 89 (1873); County of Mecklenburg v.
Beales, Ill Va. 691, 69 S.E. 1032, 36 L.R.A. (NS) 285 (1911) ; Egerton v. Volz,
50 S.D. 107, 208 N.W. 576 (1926); Perley v. County of Muskegon, 32 Mich. 132
(1875); and People v. Bradford, 372 Il. 63, 22 N.E.2d 691, 155 A.L.R. 427
(1939).
Key Numbers:

Counties 98(2) and Officers 111.
31. 67 C.J.S. Officers §119 (1950).
32. 1 Dakota 403 [387], 46 N.W. 592 (1877).
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The law presumes the treasurer to have possession of all
public funds and property that may have come into his hands
by virtue of his office, and which he has not paid out or
disposed of in some manner authorized and pre-
scribed by statute. If he has not the funds or property in his
possession, and cannot show that they have been applied
and disposed of as directed by law, and can plead no legal
excuse for the non-performance of his obligation, then he
must answer on his bond. Any other rule would be danger-
ous to [the] community, and open the door to all manner
of villainy, by 'encouraging defenses which would so fre-
quently be false and fraudulent.' [435]

Simonsen at one time requested a safe to keep the county's money
and records, which request was not granted, but the court said:

The fact that plaintiff failed to furnish a safe on request
of defendant Simonsen is no excuse for the non-performance
of his obligation. He became personally responsible, and in
the absence of any statutory provision, must provide for the
safekeeping of the funds and property coming into his hands,
the same as a common carrier. (Halbert et al v. The State,
22 Ind. 125). [436]

Smythe v. U. S. 3 3 involved a suit on the official bond of Smythe
as the Superintendent of the Mint of the United States at New Or-
leans. Smythe, as Superintendent of the Mint, received various sums
of money in United States treasury notes, and upon a statement of
his accounts by the proper officers of the Treasury, there was a defi-
cit of $25,000. The defense was that the $25,000 of treasury notes
was placed by the Superintendent in a tin box in the steel vault pro-
vided by the government for the safekeeping of public funds in his
custody, and that the notes while in the box were charred, burnt
and destroyed by fire that occurred in the vault, without any negli-
gence on the part of the Superintendent, or his agents or employees.
The lower court directed a verdict against the defendants and judg-
ment was rendered for the full amount claimed by the United States.
On appeal the United States Supreme Court, after making an excel-
lent review of the cases decided by it on the liability of officials, af-
firmed the judgment, saying:

The general rule announced in those cases-and the ques-
tion need not be discussed anew-is that the obligations of a
public officer, who received public moneys under a bond con-
ditioned that he would discharge his duties according to law,
and safely keep such moneys as came to his hands, by vir-
tue of his office, are not to be determined by the principles

33. 188 U.S. 156, 23 S.Ct. 279, 47 LEd. 425 (1903).
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of the law of bailment, but by the special contract evidenced
by his bond conditioned as above stated; consequently, it
is no defense to a suit brought by the Government upon
such a bond that the moneys, which were in the custody of
the officer, had been desroyed by fire occurring without his
fault or negligence. This rule, so far from being modified by
the Thomas case, is reaffirmed by it, subject, however, to
the exception (which, indeed, some of the prior cases had
in effect, intimated) that it was a valid defence that the fail-
ure of the officer to account for public moneys was attribu-
table to overruling necessity or to the public enemy. The
case now before us is not embraced by either exception. The
result is that the special defence here made cannot, in view
of former adjudications, avail the Superintendent or his
sureties. [170-171]

The defendants made the point that the government had suffered
no loss by the destruction of its own obligations and that judgment
should be entered for only the cost of replacing the notes destroyed.
The Court disagreed with this view, saying:

Such a proposition cannot be entertained for a moment.
The plea of non damnificatus has no place in such a case as
this. The treasury notes that came to the hands of Super-
intendent Smythe was money belonging to the United States
and could be used, at its pleasure, in the business of the
'Government. By their destruction, if they were destroyed
by fire in the manner claimed, the United States was deprived
of so much money, and the condition of the officer's bond
that he would safely keep the moneys in his custody and
turn them over to the Government, when required, cannot
be met by the suggestion that the Government, if it so elects,
can replace the notes destroyed by other notes and thus make
itself whole, less the cost of printing new notes. [173-174]

There are not many decisions involving the loss of public property
by fire, possibly because the insuring of property against fire is such
a common practice. Of course, the official in charge of public pro-
perty should see to it that it is covered by adequate limits of fire
and extended coverage insurance. Certain items of property such
as accounts, bills, currency, deeds, evidences of debt and money or
securities are not covered, or may be inadequately covered, under
the standard forms of fire policies, but may be satisfactorily covered
under other policies. So, money and securities may be covered against
fire under the Money and Securities Broad Form policy, and accounts
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and documents may be covered under such policies as the Accounts
Receivable policy and the Valuable Papers and Records policy.34

LIABILITY FOR LOSS BY BURGLARY, ROBBERY AND THEFT

By the majority rule the public official is liable for the loss of funds
through burglary, robbery and theft. This is in accordance with the
rule of strict liability which holds the official is an insurer of public
funds and is excused only if the funds are lost through an act of
God or the public enemy.

In the case of U. S. v. Dashiel,35 Dashiel was an army paymaster
and was unable to account for all funds entrusted to him because
of robbery. The United States Supreme Court stated curtly:

The question involved in this case has been already twice
decided by this Court, and need not again be examined. The
decisions will be found in 3 Howard 578 (United States v.
Prescott and others) and 11 lb. 160 (Same v. Morgan and
others) . [185]

In Cecil v. Gila County,3 6 Cecil, the county treasurer, reported that
the sum of $5650 was missing from the safe in her office, and
asserted that the same had been taken by theft. The county brought
suit against Cecil, and her defense was that she had exercised due
care in the performance of her duties and hence was not liable. The
lower court found for the county, and the Supreme Court of Arizona
affirmed the decision saying:

The rule of law applicable in the instant case has been
heretofore announced by this court, and is the rule followed
in the majority of other jurisdictions, as well as by the United
States Supreme Court. The rule is that where a bond is con-
ditioned for the payment over of the public moneys, for the
safekeeping of them, or the statute prescribes such, in sub-
stance, to be the duty of the officer, and the bond is con-
ditioned for the faithful performance of the duties of the
office, and no condition limiting that obligation is discov-
erable in the statute, the obligation thus imposed upon and
assumed by the officer will be deemed absolute and the doc-

34. For general citations on loss of public property by fire, see:
43 Am. JUR. Public Officers § 314 (1942) ; 46 C.J. Officers §314 (1928) ; Town-
ship of Union v. Smith, 39 Ia. 9, 18 Am. Rep. 39 (1874) ; and Town of Cam-
eron v. Hicks, 65 W. Va. 484, 64 S.E. 832, 17 Am. and Eng. Ann. Cases 926
(1909).
Key Numbers:

Officers 111, Counties (Cent. Ed.) 143, and United States (Dec. Dig.)
51(1).

35. 71 U.S. 182, 18 L.Ed. 319 (1866).
36. 71 Ariz. 320, 227 P. 2d 217 (1951).
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trine of strict liability applies, except perhaps for acts of
God or public enemies. The plea that the money has been
stolen or lost without his fault or negligence does not con-
stitute a defense to an action for its recovery. There is no
defense at law but a production of the funds, the contract
being absolute in its terms. Loss by accident or otherwise
is likewise not a defense in equity, as the allowance of such
a defense would be dangerous to the public interests and is
forbidden by considerations of public policy. [322]

In order to protect himself and the public against burglary, rob-
bery and theft, the official should see that his exposures are covered
by adequate limits of burglary and robbery coverage. The Burglary
Insurance Manual offers many policies which cover various exposures,
and these policies are available to the official. Probably the two that
are most important to the official are the Money and Securities Broad
Form policy and the Mercantile Open Stock and Theft policy.

The Money and Securities Broad Form policy offers very broad
coverage. It will protect money and securities against destruction,
disappearance and wrongful abstraction, and other property against
loss by safe burglary or robbery or attempt thereat. This policy may be
purchased to cover both on and off the premises. The Mercantile
Open Stock and Theft policy covers furniture, fixtures and office
supplies, and may cover inventory if the official has any, against
burglary and theft.3 7

LIABILITY FOR Loss BY FORGERY

In checking the cases very little law could be found involving
loss of public property by forgery. On the theory adopted by the ma-
jority of the courts that the public official is absolutely liable for
public property in his hands, there is little doubt that the official
would be held for loss to the public occasioned by forgery or the
taking of counterfeit money.

The reason for the small number of cases involving forgery is
probably the nature of the public official's operation. Most often
the service for which the official receives the spurious paper can be
nullified. So a filing can be revoked, a writ can be quashed and a tax
payment can be voided. Of course, the official might get a forged

37. For other decisions on liability for burglary, robbery and theft, see:
43 Am. JUR. Public Officers §314 (1942) ; 46 C.J. Officers §314 (1928) ; Com-
missioners v. Lineberger, 3 Mont. 231 (1878); Cumberland v. Pennell, 69 Me.
357 (1879) ; Halbert v. The State, 22 Ind. 125 (1864) ; Rose v. Hatch, 5 Ia. 149

(1857) ; State v. Nevin, 19 Nev. 162, 7 Pac. 650 (1885) ; and U.S. v. Prescott, 44
U.S. 578, 11 L.Ed. 734 (1845).
Key Numbers:

Counties 90, 98 (2) and Officers 111.
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check or counterfeit money and not know from whom he received
it, and in that event, he could not cancel the service he rendered.
Further, his officially imprinted checks might be stolen and forged
signatures on them might drain the public's account.

In United States v. Morgan,38 the defendant Morgan was Collector
of the Port of New Orleans. The Collector received about $100,000
for duties in treasury-notes. He cancelled them and put them in
a bundle for forwarding to the Treasury Department. The bundle was
lost or stolen. Two of these notes for $500 each were later al-
tered and presented to the Collector in payment of other duties, and
received by him as genuine. Suit was brought on the official's bond
and the United States Supreme Court said:

A collector is bound to take genuine money or notes rather
than counterfeit ones, or the government would be exposed
to infinite frauds and losses . . . And as the collector here
has given a discharge for the duties to the amount of these
notes, and has acknowledged the receipt of payment for the
duties to the government, as well as the importer, and re-
ceived or paid over nothing for them which he was authorized
to receive, he must stand chargeable for that amount.

He was no more justified in taking cancelled treasury-
notes for duties than in taking waste-paper. . . . [159-160]

There are a number of bonds and policies available to the official
to protect him against forgery and counterfeiting. The most impor-
tant probably are, the Depositors Forgery Bond which provides in-
demnity to the official and the bank in which he carries his account
against forgery and alteration of his own instruments; the Incoming
Check Rider which provides indemnity to the official for forgery
or alteration of any check or draft which the official shall receive,
and the Money Orders and Counterfeit Paper Currency policy which
covers loss due to the acceptance of counterfeit paper currency and
loss due to the acceptance of post office or express money orders
not paid upon presentation.

LIABILITY FOR TORTS

The law with respect to the public official's liability for torts
is difficult of application. The rule of liability for different officers
varies all the way from absolute immunity to absolute liability. The
rule is most relaxed against judicial officers. Judicial officers sitting
in courts, as distinguished from quasi-judicial officers in administrative
agencies, are generally held absolutely immune from personal lia-

38. 52 U.S. 154, 13 L.Ed. 643 (1850).
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bility for acts done in their judicial capacity, even if malice is present.
The rule is most strict against ministerial officers. In Amy v. The
Supervisors39 the United States Supreme Court said:

The rule is well settled, that where the law requires ab-
solutely a ministerial act to be done by a public officer, and
he neglects or refuses to do such act, he may be compelled to
respond in damages to the extent of the injury arising from
his conduct. There is an unbroken current of authorities to
this effect. A mistake as to his duty and honest intention will
not excuse the offender. [138]

A few cases will illustrate the liability that may be imposed upon
an official. In People v. May40 suit was brought upon the official
bond of Thomas May, Jr. as clerk of the circuit court. It was alleged
that May breached his duty when he approved a non-resident as sole
surety on an appeal bond. The defendants' demurrer to the declara-
tion was sustained by the lower court and affirmed by the appellate
court. The Illinois Supreme Court reversed the appellate court, and
after saying that "a bond signed only by a non-resident surety is not
a bond with security," the court stated:

It is argued by the defendants in error that the act of the
clerk in approving the security on the bond was judicial in
its character and cannot be made the basis of a civil liability
unless done maliciously or corruptly. Official action which is
the result of judgment or discretion is judicial in its nature,
and an officer clothed with judicial power will not be held
liable in damages for an act within the scope of his jurisdic-
tion done in good faith in the exercise of such power. If it
be conceded that this principle applies to the act of a clerk
in determining, from his own investigation and judgment,
the financial responsibility of a proposed surety,-a ques-
tion upon which the decisions are not uniform,-still it has
no application here, where the objection is that the surety
was a nonresident and could not, under any circumstances,
be accepted. The question committed to the judgment of the
clerk was the sufficiency of the security. The law, as we have
held, required the surety to be a resident of the state. As to
this requirement there was no discretion. The duty of the
clerk was fixed and certain, and was therefore ministerial.
[56-57]

In Larson v. Marsh4' the plaintiff Larson was a candidate for rail-
way commissioner, and since there was another candidate named
Larson, he requested the Secretary of State to place his address

39. 78 U.S. 136, 20 L.Ed. 101 (1870).
40. 251 Ill. 54, 95 N.E. 999 (1911).
41. 144 Nebr. 644, 14 N.W.2d 189, 153 A.L.R. 101 (1944).
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"Central City, Nebraska" after his name on the ballot. This was in
accordance with the provisions of a statute. The Secretary of State
failed to so identify the plaintiff, and the plaintiff contends that as a
result he was prevented from receiving all the votes intended for him,
and was defeated for the office. This suit for damages was brought
against the Secretary of State, the deputy Secretary of State and
their respective bonding companies. The trial court sustained the
defendants' demurrer and dismissed the action. The Supreme Court
of Nebraska reversed the lower court saying in part:

.... where a statute imposes on a public officer the per-
formance of ministerial duties in which a private individual
has a special and direct interest, the officer will-become liable
to such individual for damages which he may proximately
sustain in consequence of the failure or neglect of such
officer to perform the duty or to perform it properly.
Fidelity 8 Deposit Co. v. Cone, 138 Fla. 804, 190 So. 268.
[649]

The facts in Page v. Sawyer 42 were that in 1937 a fund belonging
to Joyce Godwin, a minor and incompetent, was placed in the hands
of Sawyer, the defendant, as Clerk of the Superior Court of Wake
County. Joyce Godwin was domiciled in Wake County and died there
in 1942. In 1941, prior to her death, one D. 0. Jackson, claiming to
be guardian of Joyce by order of the Judge of Probate of Wayne
County, presented a petition verified by himself and prayed the fund
then amounting to $766.98 be paid to him as guardian. Attached to
the petition were exhibits purporting to be copies of his appointment
as guardian, and of his oath and bond. The defendant Sawyer as
clerk filed the petition, and the Judge of the Superior Court signed
an order directing Sawyer to pay the funds to D. 0. Jackson. The
petition and exhibits were forgeries, D. 0. Jackson being in fact
Harold J. Rundt. Rundt was sentenced to the state prison on the
charge of obtaining money by false pretenses. None of the money was
recovered, and suit for its recovery was brought by the administrator
of the estate of Joyce Godwin against Sawyer, the clerk of the court,
and the bonding company on his official bond. The court held that
the clerk and bonding company were liable saying:

Forged papers presented by a spurious person, fictitiously
posing as a guardian appointed by a court without jurisdic-
tion, did not authorize a valid disbursement of the infant's
funds, and an order based solely on such papers was void.
The whole proceeding was a nullity. A void order, though

42. 223 N.C. 102, 25 S.E,2d 443 (1943).

1960]



MERCER LAW REVIEW

signed by a judge, gave the clerk no protection from lia-
bility to the infant for paying out money as the property
of such infant to an improper person. [105]

There are decisions holding that a public official is liable for
the results of his acts in enforcing a statute which later is declared
unconstitutional, though this probably is not the best or the ma-
jority view.4 3 In Kelly v. Bemis, 44 a Justice of the Peace issued a mit-
timus under which the plaintiff was arrested. The section of the stat-
ute under which the justice acted was declared unconstitutional.
The plaintiff filed suit against the justice and the court held him
liable saying, "[t]he defendant could derive no power or jurisdiction
from a void statute."4 5 In Sumner v. Beeler46 plaintiff brought suit
for having been illegally arrested, imprisoned and prosecuted. The
Supreme Court of Indiana stated:

No question of law is better settled, and this is admitted
by the counsel for the appellants in their brief, than that
ministerial officers and other persons are liable for acts done
under an act of the legislature which is unconstitutional and
void. All persons are presumed to know the law, and if they
act under an unconstitutional enactment of the legislature,
they do so at their peril, and must take the consequence.
[342]

In the law of agency the principal is responsible for the acts of
his agent by virtue of the rule of respondeat superior. This doctrine
of respondeat superior does not apply to the public official 47 because
the relationship of principal and agent does not exist and because of
considerations of public policy. Of course liability for a subordinate
may be imposed upon an official by statute, but even in the absence
of statute there are a number of exceptions to the rule that the of-
ficial is not liable for the acts of subordinates in his office. So, the
officer is held if he did not use ordinary care in selecting or retaining
the subordinate, if he negligently supervised the subordinate, if he
authorized or participated in the act complained of, or if the act
of the subordinate caused loss to public property.4 8

A deputy is distinguished from the other subordinates of an official.
A public official is liable for the acts of his deputy because the

43. 43 Am. JUR. Public Officers §284 (1942). But see 121 C.J. Constitutional Law
§233 (1917) and 16 C.JS. Constitutional Law §101 (c) (1956).

44. 70 Mass. 83 (1855).
45. The opinion does not indicate that the immunity of a judicial officer was

presented as a defense.
46. 50 Ind. 341 (1875).
47. 46 C.J. Officers § 330 (1928).
48. For an official's responsibility for loss to public property by a subordinate,

see section entitled, "Liability for Money Handling Subordinates."
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deputy is his representative rather than an agent or servant. The
deputy's acts are by the color of the official's authority and are the
acts of the official himself, and he is liable for those acts in the line
of official duty.49

In Wiley v. Harrison,50 Harrison was the manager of the City of
Muskogee and had appointed one Nobles as police officer. Nobles
shot and killed William Wiley, a minor fourteen years of age, and
this suit was brought to recover damages for the death. Harrison
was joined in the suit on the basis that when he made the appoint-
ment he knew

Nobles bore the reputation of a person who, while acting
under the cloak and color and protection of office, habitually
resorted to acts of unnecessary violence, with a propensity
to kill unnecessarily, and in particular, weak and helpless
persons, unlawfully and without justification.

The question before the Supreme Court of Oklahoma was whether
the petition stated a good cause of action against Harrison. The Su-
preme Court said:

It is insisted by the defendant that no liability can exist
against the city manager for damages resulting from will-
fulness or negligence on the part of such manager in appoint-
ing such policeman, and, therefore, no prejudicial error
could result to the plaintiff by reason of the ruling com-
plained of. With this contention we cannot agree. The first
amended petition in this case alleged that the defendant
Harrison appointed an incompetent and unfit person for
policeman, that he knew at the time he made said appoint-
ment that said appointee was an incompetent and unfit
person for such position, and that as a proximate result of
the willful appointment of such person the plaintiff suffered
the damages complained of, and it stated a good cause of
action against the defendant Harrison. [282]

The petition in Whitt v. Reed 51 stated that the plaintiff, a school
pupil, was seriously injured when she attempted to drink at a school
fountain and boiling water was expelled therefrom into her face. It
was alleged that the plumbing was negligently installed and this suit
for damages was brought against the school principal, school super-
intendent, maintenance supervisor, janitor, and the members of the
county board of education, as individuals. Specific wrongful acts are
alleged against each defendant. The demurrer of the defendants was

49. AM. JuR. Public Officers §467 (1942).
50. 105 Okla. 280, 232 P. 816, 38 A.L.R. 1408 (1925).
51. 239 S.W.2d 489 (Ky. App., 1951)
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sustained by the lower court, but the Court of Appeals of Kentucky
reversed that ruling saying:

It is, of course, well recognized that a board of educa-
tion is not liable for torts committed in the exercise of a
government function. Wallace v. Laurel County Board of
Education, 287 Ky. 454, 153 S.W.2d 915. This, however, is
not such a suit. The Graves County Board of Education is
not a party. Its members and the other school officials are
sued in their individual capacities for their individual acts
of negligence. We know of no legal theory which insulates
a public official from liability for his personal tortious
acts. [490]

The petition alleges that the Superintendent, Principal,
Maintenance Supervisor and Janitor were negligent in the
performance or non-performance of their ministerial duties.
The allegations stated a cause of action against them as in-
dividuals.

With respect to the members of the Board of Education,
it is alleged they violated certain statutes when they under-
took to authorize the alterations in the school building
which resulted in the defective condition causing the plain-
tiff's injury. In Amburgey v. Draughn, 288 Ky. 128, 155
S.W. 2d 740, 742, we held that members of school boards
could be held liable "for their failure to perform their
mandatory legal duties." [491]

The defendant Wheeler in Wolfsen v. Wheeler52 was the agricul-
tural commissioner and the defendant Benton was his appointee. The
plaintiff had leased some land for pasturing sheep, and prior to the
time the plaintiff turned his sheep on to the leased field, the de-
fendants, for the purpose of killing rodents, had distributed thereon
a considerable quantity of thallium, a deadly poison. Plaintiff's
sheep ate some of the poison and died as a consequence. Plaintiff
filed suit for damages for the deaths of the sheep, alleging that the
poison was scattered negligently.

Wheeler, the agricultural commissioner, contended that he was not
liable for any acts performed by his appointee Benton. The court said:

The testimony in the record shows that the defendant
Wheeler not only had knowledge of the uses intended by the
lessee of the field of pasture, but also understood and ap-
proved the manner of distributing the poison and had given
directions concerning the same. Public officers are not or-
dinarily liable for the acts of subordinate officers, but wher-
ever they participate in, or direct certain acts to be done or
co-operate in the acts of negligence, they become liable ..

52. 130 Cal. App. 475, 19 P. 2d 1004 (1933).
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public officers are liable personally to third persons who are
injured by their personal neglect. Wherever a public officer
directs the acts of a subordinate, to be performed in a par-
ticular manner, and that manner is negligent, the public of-
ficer is liable. He may also be liable by acquiescence therein,
ratification and co-operation. Dowler v. Johnson, 225 N. Y.
39, 121 N.E. 487, 3 A. L. R. 146; see, also, 46 C. J. 1045.
[4821

Bostatter v. Hinchman53 was a suit for damages after a deputy
sheriff had shot and killed the husband of the plaintiff. The lower
court entered a judgment against the deputy, the sheriff and the
surety on the sheriff's bond. The Supreme Court of Michigan af-
firmed the judgment and stated with respect to the sheriff's liability
that,

If a deputy sheriff is guilty of unlawful conduct in the dis-
charge of his official duties, the sheriff is liable for such
unlawful acts, and so are the sureties on the sheriff's bond.
State ex rel. McPherson v. Beckner, 132 Ind. 371, 31 N.E.
950, 32 Am. St. Rep. 257. [The court in the McPherson
case at page 374 stated that there is doubt whether there is
a right of action on the bond of a ministerial officer for an
unlawful act done colore officii, but when the officer is act-
ing virtute officii the authorities agree that a suit will lie
upon his bond.] [594]

The insurance available to the public official to cover him and
his office against torts is in the liability field. Sometimes when lia-
bility arises and no liability coverage is carried, an effort is made to
hold the surety on the official's faithful performance bond. The
bond, of course, would afford no protection to the principal since
the surety would expect to recover from him any loss it paid. In any
event, it hardly seems proper to extend a faithful performance bond
to cover the liability that should be covered by a public liability
policy.

Various forms of public liability policies are available to cover
specific exposures. The preferred form of insurance, however, is
the Comprehensive General Liability policy which covers virtually
all of the liability exposures and is the broadest and most automatic
form. Even this form may not do the entire job in all situations and
may need to be extended or supplemented. Automobile liability and
workmen's compensation insurance may also be necessary in many
instances. It is recommended that in all cases a careful study of the
exposures be made and that insurance be provided accordingly.

53. 243 Mich. 589, 220 N.W. 775 (1928).
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Limits should be maintained at the highest practical level, keeping
in mind the wearing away of the legal principle granting govern-
mental units immunity from torts,54 the greater claim consciousness
on the part of the public and the constant upward trend in verdicts. 55

CONCLUSION

We believes the cases quoted demonstrate the great liability an
individual may assume when he takes public office, and that it be-
hooves the official to take the necessary steps to protect himself and
his governmental subdivision against losses. An up-to-date and ef-
ficiently run office is very important, but even such an office will
sustain losses.

Before the official can obtain protection against his hazards he must
.know what hazards exist. The public attorney that represents him
and a competent insurance advisor should be able to give him all the
help he needs. The insurance survey is the modern way of determining
insurance needs. It consists of a thorough study of the office to de-
termine the exposures and then prescription of the necessary insurance
coverages or other protection. Even if under the law the official is
not personally liable for a certain hazard, if it exists and is insurable,
it is good business (and good politics) that it be covered. The of-
ficial is serving the best interests of the public in seeing that the
burden of losses is shifted to an insurance carrier. The premium and
expenses should come out of the funds of the governmental unit since
it is manifestly unfair to expect the official to pay these expenses out
of his salary. In fact, it might be argued that a modern, forward

54. See Molitor v. Kaneland, 18 Ill. (2d) 11, 163 N.E.2d 89 (1959) for an excellent
discussion of this subject and for many helpful citations.

55. For general citations on tort liability, see:
MECHAM, LAW OF AGENCY (Chicago: Callaghan and Company, 1914), Vol. I,
pp. 1104-1116; FORDHAM L. RFV., Vol 12, No. 2 (May, 1943), 130-148; IND. L. J.
Vol. 8, No. 5 (Feb., 1933) , 333-334; MINN. L. REV., Vol. 21, No. 3, (Feb. 1937),
263-314; So. CAL. L. REV., Vol. 12, No. 2, 3, and 4 (Jan., March and June, 1939),
127-154; 260-284; 368-385; 43 AM. JUR. Public Officers §272-281 (1942) ; 46 C.J.
Officers §326-330 (1928); 57 C.J. Sheriffs and Constables §194 (1932); Colby
v City of Portland, 85 Ore. 359, 166 P. 537 (1917); Geros v. Harries, 65 Utah
227, 236 P. 220, 39 A.L.R. 1297 (1925); Mathis v. Nelson, 79 Ga. App. 639, 54
S.E.2d 710 (1949); Baisley v. Henry, 55 Cal. App. 760, 204 P. 399 (1921); Nel-
son v. Babcock, 188 Minn. 584, 248 N.W. 49, 90 A.L.R. 1472 (1933); Pfannen-
stiel v. Doerfler, 152 Kan. 479, 105 P. 2d 886 (1940); Rich v. Graybar Electric
Co., 125 Tex. 470, 84 S.W.2d 708, 102 A.L.R. 171 (1935); Ulvestad v. Dolphin,
152 Wash. 580, 278 P. 681 (1929); Jarvis v. Dearing, 274 S.W. 477 ( St. Louis,
Mo. Court of Appeals) (1925) ; and Krebs v. Thompson, 387 Ill. 471, 56 N.E.
2d 761 (1944).
Key Numbers:

Clerks of Courts 72; Officers 116-119; Prisons 10; Sheriffs and Constables
99, 100, and Statutes 63.
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looking approach would be for the governmental unit to take the
onus of determining the hazards and providing the protection.

There are many insurance coverages available to the official and
it is his option to choose the ones he feels will adequately protect
him. Choosing the proper coverages is not an easy task since there is
the chance of not getting all exposures properly covered. It would be
well if the insurance companies would develop a policy just for the
public official. A Public Official Policy tailored to cover the hazards
of the office would avoid overlapping and gaps, and would ease the
job of the official and should be profitable to the insurance carriers.
This idea is presently Utopian and we will have to wait for it to
evolve.


