
CASE NOTES
COMMENT

THE QUALIFIED PRIVILEGE OF MERCHANTILE

AGENCIES AS A DEFENSE FOR LIBELOUS REPORTS

INTRODUCTION

Good business tactics demand that modem commercial establish-
ments know something about the financial standing and reputation of
persons and firms with whom they contemplate doing business. The
mission of the merchantile agency is to meet this need by supplying
information for a profit. Eighteen of the eighty-one merchantile
agencies in the United States are equipped to conduct investigations
to procure information in every state. A number of these agencies,
including Retail Credit Company, O'Hanlon Reports and Hooper-
Holmes Bureau specialize in conducting investigations for insurance
companies and prospective employers. One of the purposes of this
comment is to acquaint the reader with the fundamental aspects of
the organization and operation of such agencies.

In some instances the reports supplied by merchantile agencies are
libellous. Another purpose of this comment is to determine the avail-
ability of the defense of qualified privilege to such agencies for libel-
ous reports and to discover what acts are destructive to the privilege
in the jurisdictions where it is recognized.

THE MERCHANTILE AGENCY

Merchantile agencies are establishments which make a business of
collecting and furnishing information to subscribers, for a cash con-
sideration, relating to credit, character, responsibility, general reputa-
tion, and other matters affecting persons, firms, and corporations upon
specific inquiry from the subscriber.1 A common misconception is that
merchantile agencies engage solely in furnishing credit information
to merchants, manufacturers, wholesalers and jobbers. To appreciate
the extensive operations of merchantile agencies, it must be empha-
sized that they also engage in the business of making reports to in-
surance companies and prospective employers on the financial stand-

1. 36 AM. JUR., Meirchantile Agencies, § 2. For various definitions see 27 CYc.
473.
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ing, health, character, and business reputation of applicants as well
as reports upon claimants on insurance policies.2

In State v. Morgan,3 Bennett, J., discusses the birth and develop-
ment of the merchantile agency in the United States, adopting the
following from I. W. Errant's work entitled The Law Relating to
Merchantile Agencies.

The American system of merchantile agencies owes its origin
to the work done by one Church, who was at first a com-
mercial traveler. On his business tours it was his custom
to make notes for his own use, as to the habits, etc., of dif-
ferent persons and firms with whom he dealt. Other mer-
chants, hearing of his custom, would come to him and ask
information in relation to the same persons. At last he was
employed by thirty New York houses to travel in the south
and west to collect information for them. His labors sug-
gested the idea of establishing an institution which would
make a business of collecting information concerning the
responsibility, etc., of local business firms and corporations
that were seeking credit in the larger cities. In 1841 the first
organized "merchantile agency" was formed by Lewis Tap-
pan.

The label "merchantile agency" is misleading. The so-called mer-
chantile agency is usually an independent contracting party, acting
as principal and not as the agent of the subscriber. The agency is not
subject to the control of the subscriber as to the methods of carrying
on the business nor as to the selection and discharge of its employees.
Without attempting any extensive inquiry into the organizational
and operational aspects of merchantile agencies, it should be said that
the leaders in this business of providing information have offices
throughout the United States. Investigators work under the super-
vision of each office, collecting information relating to local business
firms and persons, upon request from the subscriber. In the smaller
cities where the volume of business does not warrant the location
of an office, many of the agencies employ investigators known to the
trade as "fee men", who furnish reports when requested by the agency,
receiving a fee for each report. The agencies are equipped to provide
information covering the entire life of a person, or the existence of a
business firm, up to the date of the report submitted to the subscriber.
Information is exchanged between the offices throughout the country
when necessary to cover the person or firm under investigation for the
time period required by the subscriber.

2. Bohlinger v. Germania Life Ins. Co., 100 Ark. 477, 140 S.W. 257 (1911);
Hooper-Holmes Bureau v. Bunn, 161 F.2d 102 (5th Cir. 1947).

3. 2 S.D. 32, 48 N.W. 314 (1891).
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Personal interviews with the business and neighborhood associates
of the person or firm being investigated are the primary sources of
information on which the agencies rely. Frequently the subscriber will
permit a personal interview with the person or firm being investigated,
but usually requests the interview be accomplished under a "reason-
able pretext." A secondary source of information is the use of old
information files which are maintained on all persons previously in-
vestigated. The agreement between the agency and the subscriber
stipulates that the agency will not be required to reveal the names
of its informants or the sources of its information. The subscribers
pledge that they will never reveal to the persons or firms investigated
the information concerning them received from the agency.

QUALIFIED PRIVILEGE-THE GENERAL RULE APPLIED TO

MERCHANTILE AGENCIES

In the early American case of Sunderlin v. Bradstreet,4 the defendant
furnished to all its subscribers information respecting the plaintiffs.
No specific inquiry had been made and many subscribers were not in-
terested in the standing of the plaintiffs. The court stated that it
might be assumed that if anyone having an interest in the standing
of the plaintiffs or whom the defendants believed to have an interest,
had made an inquiry of the defendants and the libel had been made
in response to the inquiry in good faith, it would have been privileged.
To have an interest the courts apparently require the receiver of the
information to be a creditor of the plaintiff or one who has specifically
inquired concerning the plaintiff.5 In the case of Watwood v. Stone's
Merchantile Agency, 6 the defendant furnished a report in good faith
to a subscriber upon request and the subscriber forwarded it unread
to the plaintiff's attorney, at whose instance the subscriber had re-
quested the report. The court said that

... while a misguided notion as to defendant's moral obliga-
tion or justification to make the statement will not exonerate
him, he is privileged to publish it to any person who rea-
sonably appears to have a duty, interest, or authority in
connection with the matter.

Although it has been stated that a communication is conditionally or
qualifiedly privileged when made to a person having an interest or
duty in regard to the matter communicated,7 the question apparently

4. 46 N.Y. 188, 7 Am. Rep. 322 (1871).
5. Bradstreet Go. v. Gill, 72 Tex. 115, 9 S.W. 753 (1888); Pollasky v. Minchener,

81 Mich. 280, 46 N.W. 5 (1890) ; see casenote 12 TEXAS L. REV. 95 (1933).
6. 90 App. D.C. 156, 194 F.2d 160 (1952); Annot., 30 ALR2d 772 (1953).
7. 33 Am. JUR., Libel and Slander, § 126.
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in the mind of the court was whether the defendant had acted honestly
in response to an inquiry, and not whether the subscriber had in fact
a legitimate interest in the matter communicated.

It is generally held that reports by a merchantile agency are privi-
leged when furnished in good faith to one having, or at least appear-
ing to have, an interest in the information communicated. 8 The courts
affording the qualified privilege to merchantile agencies recognize the
beneficial service rendered by such agencies in providing information
to firms dealing with unknown distant customers and the resulting
impulse to the commercial world. Some courts have taken judicial
notice of the propriety of a merchant informing himself as to the
standing of a customer through merchantile reports: 9

They have become vast and extensive factors in modern mer-
chantile transactions for furnishing information to retail
jobbers as well as wholesale merchants. The courts are bound
to judicially know that no vendor of goods at wholesale can
be regarded as a prudent business man if he sells to a retail
dealer, upon a credit, without first informing himself
through these mediums of information of the financial stand-
ing of the customer and the credit to which he is fairly en-
titled.

The harm that false reports do to persons is believed to be small in
relation to the benefits derived from frank reports. 10

A minority of courts reject the rule that reports of a merchantile
agency are privileged. In the leading Georgia case of Johnson v. Brad-
street,"' the merchantile agency contended that the report was privi-
leged because it was furnished in the performance of a private duty.
The court, not moved by such argument, stated:

To slander from hatred or vengeance for wrong is bad
enough; to do so by contract for money is infinitely worse.
If one makes it his business to pry into the affairs of another
in order to coin money for his investigations and informa-
tion, he must see to it that he communicates nothing that
is false.

The Idaho court rejected the contention that such reports are privi-
leged in Pacific Packing Co. v. Bradstreet.12 The defendant agency

8. Eber & Stickler v. R. G. Dunn & Co., 12 F. 526 (8th Cir. 1882); Hooper-
Holmes Bureau v. Bunn, 161 F.2d 102 (5th Cir. 1947); Riley v. Dun & Brad-
street Co., 172 F.2d 303 (6th Cir. 1949); Colby Haberdashers v. Bradstreet
Co., 267 Mass. 166, 166 N.E. 550 (1929); Pollasky v. Minchener, 81 Mich. 280,
46 N.W. 5 (1890); King v. Patterson, 49 N.J.L. 417, 9 At. 705 (1887).

9. Furry v. O'Connor, 1 Ind. App. 573, 28 N.E. Rep. 103 (1891).
10. Smith, Conditional Privilege for Merchantile Agencies, 14 CoL. L. REv. 187,

296, at p. 207.
11. 77 Ga. 172, 4 Am. St. Rep. 77 (1856).
12. 25 Idaho 696, 139 P. 1007.
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had furnished information to its subscribers to the effect that the
plaintiff was a company with but $50,000 capital stock and had been
sued by the Pacific Fruit Auction Company for the sum of $230,000
for money advanced. The court said:

The only safe and just rule either in law or morals is the one
that exacts truthfulness in business as well as elsewhere and
places a penalty upon falsehood, making it dangerous for a
merchantile, commercial, or any other agency to sell and
traffic falsehood and misrepresentation about the standing
and credit of men or corporations. The company that goes
into the business of selling news or reports about others
should assume the responsibility for its acts, and must be
sure that it is peddling the truth. There cannot be two
standards of truth, one for the moralizing and one for busi-
ness.

England denied the existence of the privilege to merchantile agen-
cies in Macintosh v. Dun,13 the court holding that a defamatory com-
munication by a trade protection society, though furnished on special
request, was not privileged. The court held that such statements are
not made in the interest of the community but are matters of business
carried on for a profit. The court reasoned that the privilege should
not be extended to communications made from motives of self-interest
by persons who trade in the characters of other people.

The general language used by the courts denying the existence of
the privilege to merchantile agencies leaves considerable doubt as to
the basis of the decisions. The underlying reasons appear to be a be-
lief by these courts that the principle of qualified privilege is founded
upon confidence between individuals and is inconsistent with the
idea of communications made by companies seeking gain. While the
profit motive alone would apparently be sufficient reason for denying
the privilege, the opinions indicate that these courts believe that the
methods used to obtain information may be improper and that in-
formants may not be trustworthy.

Loss OF THE PRIVILEGE

The courts which recognize the reports of merchantile agencies
as privileged do not afford the agencies an impervious shield against
liability. The privilege is qualified. It may be lost by acts or motives
of the agency which the courts consider fatal to its existence. In order
for the report to be privileged it must have been furnished in good
faith. Statements at first privileged but repeated and persisted in

13. (1908) A.C. 390, 2 B.R.C. 203, 12 Ann. Cas. 146.
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when known to be false, or, if otherwise privileged, but made ma-
liciously, lose the defense of privilege. 14 As a general rule, proof of the
defamatory communication makes out a prima facie case of malice,
but where there is a privileged communication the presumption of
malice is rebutted. So in Hooper-Holmes Bureau v. Bunn,1 it was held
that the privilege rebuts the inference of malice which attends the
publication of an unprivileged libel, and in order for the plaintiff
to recover, it is incumbent upon him to prove express malice. Com-
munications containing defamatory statements must not go beyond
what the occasion requires and if the occasion for the privilege is
abused, then no protection is afforded by the privilege, though there
might be a common interest or duty between the parties. In the case
of Bohlinger v. .Germania Life Ins. Co., 6 where the action was against
the subscriber based upon a report furnished by a merchantile agency
which the subscriber mailed to a third party, the court stated that the
inference that malice is not present is repelled if it is shown by the
writing itself that the statements were not relevant to or went beyond
the purpose of the business.

Where the merchantile agency furnishes to its subscribers generally,
information concerning persons of whom no specific inquiry has been
made, and to whose standing many subscribers are not interested, the
privilege is denied. In King v. Patterson,7 the plaintiff was in the re-
tail clothing business. The defendants conducted a merchantile agency
in New York which collected financial and credit information on deal-
ers throughout the country. Four times a year they published a book
of ratings called the Reference Book and twice each week published
the Merchantile Agen~y Notification Sheet, which was distributed to
each of their subscribers without regard to any interest or inquiry from
the subscriber. Mrs. Patterson sued the defendants for a false state-
ment about her financial standing and the defendants claimed the
publication was privileged. The court, holding that a report sent to
subscribers irrespective of their interest in the plaintiff's standing is not
privileged, stated:

The rights of individuals ought not to be made to yield to
the exigencies of such a business more that public interests
require. Public interests will be adequately conserved by ex-
tending the privilege only so far as to embrace communica-

14. Eber & Stickler v. R. G. Dunn & Co., 12 F. 526 (8th Cir. 1882); Locke v.
Bradstreet Co., 22 F. 771 (8th. Cir. 1885); Bradstreet Co. v. Gill, 72 Tex.
115, 9 S.W. 753 (1888).

15. 161 F.2d 102 (5th Cir. 1947).
16. 100 Ark 477, 140 S.W. 257 (1911).
17. 49 N.J.L. 417, 9 Atl. 705 (1887).
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tions to subscribers who have a special interest in the infor-
mation.

And in Hanschke v. Merchants Credit Bureau,18 where a weekly bul-
letin was sent not only to the subscribers but also sent without charge
to merchants in other cities, the court stated that even if the false
report could be considered privileged as to the subscribers, the privi-
lege could not be extended to cover reports to outsiders.

Where there is a variance between the information received by the
merchantile agency from its agent and the information furnished by
the merchantile agency to the subscriber, the question of privilege
has been made to turn upon the care exercised by the agency. In
Douglass v. Daisley,'9 the merchantile agency received a report from
one of its agents that the plaintiff had made an assignment to secure
the assignee's indorsement of a note. Instead of sending out the infor-
mation as received, the agency sent a communication saying, "James
Daisley, of South Framingham, Massachusetts, has assigned to B. T.
Thompson for the benefit of creditors." The court held that if the
mistake was one which could riot have been avoided by reasonable
care, the privilege was not lost, but if it was the result of carelessness,
the privileged was destroyed. This was regarded as a question for the
jury. The care exercised by the agent employed by the merchantile
agency to conduct the investigations has been held to affect the privi-
lege. In Cossette v. Dun20 it was held that where the communication
furnished to a subscriber was false and was due to the gross careless-
ness of the agent, the privilege was lost.

The majority of the cases, however, have given little consideration
to the question of due care in deciding whether privilege is available
as a defense. Apparently, if the report is made in good faith the
presence of negligence will not destroy the privilege. The cases denying
the defense of privilege for acts of the agency considered fatal to the
privilege, even in the absence of malice, indicate a tendency to allow
recovery where there has been pecuniary harm. There is no logical
reason why negligence should not be destructive to the privilege.

CONCLUSIONS

The reports of a merchantile agency are doubtless of service to the
commercial world, but the agency also holds a power over the welfare
of the individual. It is, of course, to the agency's advantage to furnish
reliable reports, but on occasions the reports are false and libelous

18. 256 Mich. 272, 239 N.W. 318 (1931).
19. 114 F. 628 (1st Cir. 1902).
20. 18 Can. Sup. Ct. !22 (1890).
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The resulting damage to the individual may be substantial. The harm
may be aggravated by the fact that the work of the agency is per-
formed behind the scene and the subscriber sworn to secrecy. It is
possible that numberous libelous reports may be furnished by the
agency from its "old information" files to subscribers inquiring about
the individual's standing or reputation. The individual may find
himself without credit, insurance, employment and stripped of his
good character without knowing the cause of his downfall. If by
chance he learns of the source of his misery and files suit, he is faced
with the burden of showing malice or other acts of the agency destruc-
tive to the privilege. It is a burden hard to overcome, particularly
when courts apparently do not consider negligence fatal to the privi-
lege. Although the reports of merchantile agencies are supposedly
privileged on public policy grounds, the agencies are not such essential
instruments of commerce that they should stand on a lofty pedestal,
free from the consequences of their negligent conduct. The law should
protect the good name and business reputation of a man, and if he is
falsely defamed, he should be restored to his place as a man of honor-
able character and compensated for the damage he has suffered. Abso-
lute denial of the qualified privilege to merchantile agencies would not
seriously hamper their business nor the quality of the service they
render. Denial of the privilege would require the agency to con-
firm information through reliable informants, as a protective device,
before publishing the information to subscribers. This is not an un-
fair burden when weighed against the potential harm to an innocent
party by a report based upon a recklessly conducted investigation.
The law should require such agencies to take the responsibility of
their acts.

PAUL E. PRESSLEY

INSURANCE-FELON BENEFICIARIES-
VIOLATION OF LAW

Defendant issued to plaintiff wife an automobile insurance policy
covering accidental injuries sustained by persons while in the insured
automobile. Plaintiff husband committed a burglary, and while at-
tempting to escape in the insured vehicle, he wrecked it and suffered
injuries. In a suit on the policy the trial court entered judgment for
the insurer. On appeal, held, reversed. The insurance was not contrary
to public policy as it was not issued in contemplation of an illegal
act. Davis v. Detroit Automobile Inter-Ins. Exch., 356 Mich. 454, 96
N.W.2d 760 (1959).

It is generally held that in the absence of any provision in the
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policy excepting such a risk, the insurer is liable, though the insured
was killed or injured while committing a felony, if it does not appear
that the policy was obtained in contemplation of the commission of a
felony. COOLEY, BRIEFS ON INSURANCE, Vol. 6 (2d Ed.) p. 5201, quoted
with approval in Domico v. Metropolitan Life Ins. Co., 191 Minn. 215,
253 N.W. 538 (1934), and Home State Life Ins. Co. v. Russell, 175
Okla. 492, 53 P.2d 562 (1936). But it is held to be contrary to public
policy to allow one to insure against liability arising directly from in-
sured's willful wrong. Haser v. Maryland Casualty Co., 78 N.D. 893,
53 N.W.2d 508 (1952). An insurance contract which has the effect of
furthering any matter or thing prohibited by statute is void. Birdwell
v. Tri-State Insurance Co., 286 P.2d 736 (Okla. 1955). One who com-
mits a felony and is killed by a police officer while he is trying to
escape does not die "accidentally". Vos v. Albany Mutual Fire In-
surance Co., 191 Minn. 197, 253 N.W. 549 (1934). Felons cannot
recover insurance for injuries or damage proximately caused by their
own intentional crimes. Bowman v. Preferred Risk Mutual Ins. Co.,

348 Mich. 531, 83 N.W.2d 434 (1957). Sometimes there is a distinction
made between cases where the insured who violated the law is the
beneficiary, and cases where the beneficiary is some third party who is
innocent of any wrongdoing. Mutual Life Ins. Co. of N. Y. v. Guller,

68 Ind. App. 544, 119 N.E. 173 (1918); see also, Molly v. John Han-
cock Mutual Life Ins. Co., 327 Mass 181, 97 N.E.2d 422, 23 A.L.R.2d
1103 (1951). A distinction can be made between the commission of a
crime malum in se as opposed to a crime malum prohibitum. Bow-
man v. Preferred Risk Mutual Ins. Co., 348 Mich. 531, 83 N.W.2d 434
(1957) (dissenting opinion).

The court in the principle case followed the general rule, but many
courts, while not rejecting the general rule, have prevented a person
from collecting insurance for injuries or damage suffered while the in-
sured was committing a crime. The courts can make a distinction
between the different types of crimes, between the relationships of the
beneficiary to the crime, or between the qualities of an accident. The
instant case appears to be one in which the court should have distin-
guished the general rule as pointed out in the dissenting opinion.

LARRY BRYANT

WILLS-MISTAKE IN THE SIGNING OF
MUTUAL WILLS

Russian speaking husband and wife, ignorant of English, employed
a Russian speaking attorney to draft mutual wills. Both wills named
the same residuary legatee. The wife's will was never offered for pro-
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bate. The husband's will was offered for probate eight years after the
death of his wife, when it was discovered that each spouse had mis-
takenly signed the other's will. Probate was denied. On appeal, held,
affirmed. The Pennsylvania W¥ills Act providing that wills must be
signed by the testator at the end of the will barred acceptance of the
document. In rc Pavlinko's Estate, 394 Pa. 564, 148 A.2d 528 (1959).

American Courts have unanimously held that mutual wills mis-
takenly signed by the wrong testator are void. Alters Appeal, 67 Pa.
341 (1871), In re Bacon's Will, 165 Misc. 595, 300 N.Y.S. 920 (1937),
In re Cutter's Will, 58 N.Y.S. 604 (1945), In re Egner's Will, 112 N.Y.S.
568 (1952). The reasons given for disallowing these wills are (1) the
statutory requirement that wills be signed at the end of the will by
the testator, In re Cutlers Will, supra, and (2) that testator must have
animus testandi. ATKINSON, WILLS § 58 (3d Ed. 1953). The purpose of
these two requirements is to prevent fraud. Srnee v. Bryer, 6 Moore
P.C. 404, In re Churchill's Estate, 290 Pa. 94, 103 Atl. 533 (1918). The
courts have said that even if they allowed the wills to be admitted
to probate, construction would be impossible. Alters Appeal, supra.
This is said to be so because only through reformation of the will
could the intention of the testator be given effect and "no court of
law or equity can reform a will." REDFEARN, WILLS AND ADMINISTRA-

TION IN GEORGIA, p. 210 (Rev. Ed. 1938). The severity of denying pro-
bate of these wills has been acknowledged. Alters Appeal, supra. The
court deciding the principal case said, "The facts are unusual and the
result very unfortunate." In re Pavlinko's Estate, supra. There is no
question as to the testator's intent when the wills are construed togeth-
er. "Therefore, even though I am convinced as to which will in fact is
the wife's and which is the husband's, the paper before me must never-
theless be denied probate." In re Egner's Will, supra. Musmanno, J.,
suggested that the two wills should be construed together. In re
Pavlinko's Estate, supra. (Dissenting opinion). British Common-
wealth cases have reached opposite results in similar situations
by finding that the testator actually intended to execute the
will which he in fact signed. Guardian Trust, Ltd. v. Inwood,
N.Z.L.R. 614 (1946), Re Brander, 6 West. Weekly R. (n.s.) 702, 4
D.L.R. 688 (1952). The New Zealand Court removed ambiguity
concerning the beneficiary by striking equivocal portions of the
will. Guardian Trust, Ltd. v. Inwood, supra. In a Canadian case,
the name of the intended beneficiary was inserted into the will. Re
Brander, supra.

The American courts in denying probate of these cases have relied
on principles which were created for the purpose of preventing fraud.
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The possibility of fraud in these situations is negligible when the
wills are construed jointly. It is both unrealistic and unjust for the
courts to thwart the intention of the testator when his true intent is
easily ascertainable and then to say nothing more than that the sit-
uation is unfortunate. It is submitted that the American courts by
rigid construction in this line of cases have, in the effort to prevent
wrong, done more harm than good.

SIDNEY B. WILLIAMS

CRIMINAL LAW-HOMICIDE-
THE FELONY MURDER RULE

One Gray was shot and injured by defendant during a dispute
on the street. A police officer began exchanging shots with defendant
who attempted to escape by entering a car driven by defendant's
companion. A tavern owner joined the police officer in attempting
to halt defendant by firing shots at the car, and accidentally killed two
persons. Defendant was indicted on two common law counts of first
degree murder. On alternative motion by defendant that the court
personally inspect the minutes of the grand jury, held, indictment dis-
missed. The deaths cannot be attributed to defendant, nor was the
one who killed the two persons an accomplice of Wood under N.Y.
Pen. Law § 1044 which provides: "the killing of a human being . . .
is murder in the first degree, when committed by a person engaged
in commission of or in an attempt to commit a felony." People v.
Wood, 186 N.Y.S. 2d 141 (N.Y. 1959).

The basis of the felony murder rule is the extreme likelihood that
death will follow the contemplated act. Commonwealth v. Chance,
174 Mass. 245, 54 N.E. 551 (1899). Although there is general agree-
ment that the criminal acts of robbery, rape, burglary and arson are
clearly dangerous and are subject to the felony murder rule, State v.
jensen, 209 Or. 239, 296 P.2d 618 (1956), acts which have been made
felonies by statute have resulted in various limitations on the rule.
People v. Pavlic, 227 Mich. 562, 199 N.W. 373 (1924). An accidental
homicide resulting from an unlawful act is murder if it be malum in se,
otherwise, it is manslaughter. FOSTER, CROWN LAW 259 (3d Ed. 1809).
Intention or malice may be implied or inferred from the commission
of the felony. Terrance v. Commonwealth, 265 S.W.2d 40 (Ky.
App. 1953). It is not necessary that the homicide occur at the pre-
cise time and place of the burglary. People v. Podolski, 332 Mich.
508, 52 N.W.2d 201 (1952). For a conspirator to escape guilt under
the felony murder rule, he must have abandoned the enterprise so
that the commission thereof is out of the question. People v. Nichols,
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230 N.Y. 221, 129 N.E. 883 (1921); and where defendant in an at-
tempted robbery surrendered his gun to the murderer, the fatal shot
being fired later, he was still found guilty of murder. People v. Al-
britton, 110 Cal. App. 188, 294 P. 76, (1930). The usual application
of the felony murder rule occurs when one is charged with murder
who did not actually cause the death, but was a conspirator to the
felony. State v. Bennett, 226 N.C. 82, 36 S.E.2d 708 (1946). This appli-
cation has been used in the following cases: arson, State v. Morran,
131 Mont. 17, 306 P.2d 679 (1956) ; robbery, State v. Jansen, 209 Or.
239, 296 P.2d 618 (1956); illegally attempted search, Brista v. State,
126 Ark. 565, 191 S.W. 7 (1917),. In one case all prisoners who had
attempted to escape were found guilty of murder when death oc-
curred even though escape from jail was a misdemeanor under state
law. State v. Brooks, 228 N.C. 68, 44 S.E.2d 482 (1947). The applica-
tion of the felony murder rule has not, however, been restricted to
cases where the death was caused by one of the conspirators. The fol-
lowing cases applied the rule where a third party not a conspirator to
the felony caused the death: Commonwealth v. Almerdia, 362 Pa.
596, 68 A.2d 595 (1949) (an off duty policeman attempting to pre-
vent a felony); Commonweath v. Moyer, 357 Pa. 181, 53 A.2d 736
(1947) (service station owner who killed his attendant while at-
tempting to prevent a holdup); and Wilson v. State, 288 Ark. 846,
68 S.W.2d 100 1934) (sheriff who killed bank teller who was being
used as a shield for escaping bank robbers).

Under the terms of the statute which provide that a killing is mur-
der in the first degree only when committed by a person engaged in
the attempt of or commission of a felony, the court concludes that
since the person who did the killings was not in the process of com-
mitting a felony, defendant cannot be convicted of murder in the
first degree. This result is said to rest on a limitation of the felony
murder rule, i.e., the theory of proximate causation embodied within
the statute. It should be noted that the original basis of the felony
murder rule was the extreme possibility of death or bodily injury
which might ensue during the commission of a felony. It should also
be noted that this probability of death resulting from felonious act has
increased as of this date. In this view the court's strict interpretation
of the statute seems unwarranted. It should also be mentioned that
serious question could also be raised concerning the court's statement
that "the deaths may not be attributed to the acts of the defendant".

THOMAS DEMARTIN
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INSURANCE-WAGER-

MULTIPLE HOSPITALIZATION POLICIES

Plaintiff, a $65-a-week worker, was protected by eleven different hos-
pitalization policies, one of which was issued by defendant company,
whose agent had notice of the existence of the other policies. Plaintiff
was injured in an automobile accident and filed claims against all
eleven companies for benefits which would be in excess of $745 per
week. Defendant refused payment on the grounds that the plaintiff's
scheme of multiple policies constituted a wager policy and was void
as against public policy. Plaintiff brought action and the trial court
found for the defendant. On appeal, held, reversed. A "wager policy"
is one issued to a person without an insurable interest in the thing
insured. Since everyone has an insurable interest in his own
life or health, the policy in question does not constitute such a policy.
The insurer could have protected itself by inserting a "pro rata"
clause in the contract, but it did not do so. Batchelor v. American
Health Insurance Company, 234 S.C. 103, 107 S.E.2d 36 (1959).

Accident insurance differs from fire and other property insurance
in that it is not indemnity insurance. Gatzweiler v. Milwaukee Elec-
trict R. & L. Co., 136 Wis. 34, 116 N.W. 633 (1908). A market price
can not be placed on a bodily injury. Employers Liability Assurance
Corp. v. Morrow, 143 F. 750 (6th Cir. 1906). However, to allow a per-
son to insure himself for such an amount as might induce feigning ill-
ness or fraudulent malingering would be against public policy. Woods
v. National Life and Accident Insurance Company, 166 So. 501
(La., 1936). The South Carolina courts are reluctant to annul con-
tracts on grounds of public policy unless the legislature has defined
such public policy. Crosswell v. Connecticut Indemnity Association,
51 S.C. 103, 28 S.E. 200 (1897). In the situation here encountered,
however, the legislature had provided a way for insurers to protect
themselves by the insertion of a clause in the policy which would pro-
rate the payment of the insurer in the event of other concurrent
policies. S. C. CODE OF LAWS § 37-471.19 and 37-491 (1952). The defi-
nition of a wager policy is one where the holder has no insurable
interest in the thing insured or stands to suffer no loss by the happen-
ing of the misfortune insured against. 29 AM. JUR. Insurance, § 319
(1940). Naturally, one may insure his own life or health. Ellison v.
Independent Life and Accident Ins. Co., 216 S.C. 465, 58 S.E.2d 89
(1950).

Most states have upheld either by legislation or court decision the
right of an insurer to make provision for pro-rating the loss among
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the other insurers where policies ran concurrently. Other than this
the courts have left the insurers to protect themselves. While the
above case may seem somewhat extreme in allowing so great an excess
of benefits over expenditures, it appears that its holding is consistent
with what would probably be held under similar facts in different
jurisdictions.

RICHARD STARNES, JR.

INSURANCE-WHEN DOES INSURER PAY MORE
THAN POLICY LIMIT?

As a result of an automobile accident, plaintiff recovered a judg-
ment in excess of defendant's insurance limit. After the policy limits
were paid, plaintiff attempted to garnishee the insurer for the excess
on the theory that a debt was owed the defendant because of the in-
surer's failure to settle within the policy limits. The trial court
quashed the writ of garnishment. On appeal, held, judgment af-
firmed. The Delaware statute provides that insurers shall not
be liable to attachment, except for moneys due on the happening
of the policy conditions. As the policy limits here have been paid,
the insurer has a statutory exemption from attachment for the ex-
cess. If the defendant has any claim against the insurer, it is one sound-
ing in tort based on the insurer's failure to use good faith or due
care in the settlement negotiations before the trial. Stillwell v. Parsons,
145 A.2d 397 (Del. 1958).

When an automobile liability insurance policy gives the insurer the
exclusive control of the settlement of claims, as in the principal case,
the insurer may compromise, but may also elect to defend. Brown v.
Guarantee Ins. Co., 155 Cal. App.2d 679, 319 P.2d 69 (1958). Many
courts hold that, in making this decision, the insurer shall place the in-
terests of the assured on the same level as its ow.n interests. American
Fid. & Cas. Co. v. All Am. Bus Lines, 190 F.2d 234 (10th Cir. 1951),
cert. denied, 342 U.S. 851, 72 S.Ct. 79, 96 L.Ed. 642 (1951). The de-
cision not to settle and to defend must usually be made in good faith
and with knowledge of the facts. Larson v. Anchor Cas. Co., 249 Minn.
339, 82 N.W.2d 376 (1957). What a reasonable and prudent person
would have done under the same circumstances is sometimes used
to determine the good faith of the insurer, Cavanaugh v. General
Acc., Fire 8c Life Assur. Corp., 79 N.H. 186, 106 Atl. 604 (1919), but
not usually, Abrams v. Factory Mut. Liab. Ins. Co., 298 Mass. 141, 10
N.E.2d 82 (1937) . A better test of good faith by the insurer in electing
to defend is (1) that it may win the suit or keep the verdict within
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the policy limit, or (2) that " . . . it has valid legal defenses, as yet
undetermined by a court of last resort, which fairly seem appli-
cable .... " City of Wakefield v. Globe Indem. Co., 246 Mich. 645,
225 N.W. 643 (1929). At any rate, the lack of good faith will usually
consist of more than mere negligence by the insurer or its breach of
an implied contract with the defendant, Noshey v. American Auto
Ins. Co., 68 F.2d 808 (6th Cir. 1934), but there is authority for the
view that a failure to use reasonable care or judgment in not com-
promising within the policy limit creates liability for the excess above
the limit without inquiring as to the good faith of the insurer. Dumas
v. Hartford Acc. & Indem. Co., 94 N.H. 484, 56 A.2d 57 (1947).

Most courts hold that lack of good faith is necessary to make the
insurer liable to that portion of the judgment against their assured
in excess of the policy limits, even in situations similar to the principal
case where the plaintiff wanted to settle within the policy limits.
The various courts in reaching their conclusion as to good faith use
numerous tests, very few of which are similar. It would seem that a
better result, as well as uniformity, would be obtained by following
the minority rule as stated in Dumas v. Hartford Acc. 8c Indem. Co.
supra. After all, when the proposed settlement is near or at the policy
limit, the insurer has little to lose by going to court. The assured, on
the other hand, has much to lose, but he has no voice in determining
whether to settle or defend.

JEROME L KAPLAN

STATUTES-RETROACTIVE LAWS-

REMEDIAL LEGISLATION

A conditional sales contract was executed but was never recorded
as was then required by statute, for an automobile by a Georgia
bankrupt. Shortly thereafter the Georgia legislature enacted a statute
relieving the holder of a conditional sales contract from the necessity
of recording the contract in order to make it valid against subsequent
judgment creditors or trustees in bankruptcy. The referee in bank-
ruptcy and the reviewing court denied a reclamation claim for the
automobile by the holder of the conditional sales contract on the
ground that the statute in effect when the contract was executed re-
quired recordation. On appeal, held, reversed. The rights of the holder
of the conditional sales contract are superior to those of the trustee
in bankruptcy because the statute is remedial and was intended to ap-
ply to contracts executed prior to its effective date. General Motors
Acceptance Corporation v. Saliba, 260 F.2d 262 (5th Cir. 1958).

1959]
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No bill of attainder, ex post facto law, retroactive law, or law im-
pairing the obligation of contracts, or making irrevocable a grant of
special privileges or immunities, shall be passed. GEORGIA CONST. Art.
I, Sec. III. But retroactive laws which do not injuriously affect any
right of the citizen-that is to say, laws curing defects in the remedy,
or confirming rights already existing or adding to the means of se-
curing and enforcing the same may be passed. Pritchard v. Savannah
St. & R. R. R. Co., 87 Ga. 294, 13 S.E. 493 (1891). A law which merely
alters the procedure may, with perfect propriety, be made applicable
to past as well as future transactions. Pritchard v. Savannah St. 8C
R. R. R. Co., supra. If a law deprives no one of any vested rights,
the law is remedial and should be liberally construed. Hammack v.
McDonald, 153 Ga. 543, 113 S.E. 83 (1922). The rule against retro-
spective legislation is limited to substantive rights and does not apply
to the remedy. Walker Electrical Co. v. Walton, 203 Ga. 246, 46 S.E.2d
184 (1948). The fact that one obtains a status under the provisions
of one law does not amount to a contract or create a vested right that
prevents a subsequent legislation from repealing the old law and pass-
ing a new one. Fulton County v. Spratlin, 210 Ga. 447, 80 S.E.2d 780
(1954).

The Georgia courts and the federal courts in Georgia, past and
present, seem to be in complete agreement with the holdings which
state that a law cannot be retrospective in effect if the law will af-
fect "substantive" or "vested" rights. The lack of agreement among
the courts arises on the interpretation and definition of substantive
ahd vested rights. In the instant case it is entirely logical to assume
that, before the statute was passed, the creditors of the bankrupt, re-
lying on the prior statute which required conditional sales contracts
to be recorded to be valid against subsequent legal liens, extended
additional credit to the bankrupt on the strength that the records
showed no prior liens. The holding in the Saliba case pulled the rug
from under these bona fide creditors who were relying on an ap-
parently valid statute. The question of what the courts will define as
vested and non-vested or substantive and non-substantive is a nebulous
and ill-defined one. Careless holdings in this "gray" area of retro-
active legislation could deal a serious blow to citizens who look to
their lawyers and the Georgia Code and not clairvoyants for counsel.

ROBERT L. STEED
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CRIMINAL LAW-INDICTMENT-

TIME OF OFFENSE

In a prosecution for murder, before arraignment, the defendant de-
murred specially to the indictment on the ground that it alleged no
specific date or dates on which the defendant allegedly made assaults
upon the deceased l y administering poison. The demurrers were over-
ruled. On appeal from a judgment of guilty without recommendation
for mercy, held, affirmed. The presentment returned by the grand
jury alleged that the fatal poison was administered in 1958 and caused
the death on April 5, 1958. "It was on that specific date the offense
of murder ... was consummated by the accused ...... Lyles v. State,

215 Ga. 229, 109 S.E.2d 785 (1959).
"Every indictment or accusation of the grand jury shall be deemed

sufficiently technical and correct which states the offense in the terms
and language of this code ...... Following this and in the same code
section is a form which requires the time and place to be shown..
GA. CODE § 27-701 (1933). The general rule is that an indictment
will be construed liberally in favor of the state. Studstill v. State, 7
Ga. 2 (1849). Where it was proved that the crime was committed at a
time different than the specific date alleged, the court said, "To turn
criminals loose on such a technicality would be a travesty upon the
administration of justice." Haupt v. State, 108 Ga. 60, 33 S.E. 829
(1899). But it has been held that a date must be alleged even though
it is not necessary for the prosecution to prove it. The effect being
that "after a verdict of guilty it is presumed that the weight of the
evidence authorized the conviction." Benson v. Commonwealth, 158
Mass. 164, 33 N.E. 384 (1893). It is sufficient, as a general rule of
criminal law, for the state to prove that the alleged offense occurred
at any time prior to the return of the indictment and within the
statutory limitation period, Monastokes v. State, 2 Han. 549, 127 At.
153 (Del. 1924), unless time enters into the nature of the offense.
Dacy v. State, 17 Ga. 439 (1855). Time is not an essential element of
the crime of homicide. WARREN, HOMICIDE § 173 (1938). By the Eng-
lish common law the death, to be murder, must have occurred within
a year and a day from the date the wound was inflicted. 26 AM. JUR.,

190. Where the common law rule has not been altered by statute, it
is necessary to charge the offense as having been committed on a day
certain. Overstreet v. Whidden, 130 Fla. 231, 177 So. 701 (1938). Al-
though this appears to be a problem of causation, it is still a require-
ment today. An indictment alleging a pistol wound inflicted on a day
more than a year and a day prior to the date of the death did not al-
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lege a criminal homicide. Head v. State, 68 Ga. App. 759, 24 S.E.2d
145 (1943). At the turn of the century, when the code requirements
were substantially the same as at present, several cases held the date
of the offense to be a requisite to a valid indictment, Werner v. State,
51 Ga. 426 (1874) (required "the day on which and the year in
which"); Phillips v. State, 86 Ga. 427, 12 S.E. 650 (1890) (defective
indictment because it did not allege "any day or month" when the
unlawful act took place) ; Adkins v. State, 103 Ga. 5, 29 S.E. 432 (1897)
(lack of specific date allowed the indictment to be quashed by timely
demurrer); Braddy v. State, 102 Ga. 568, 27 S.E. 670 (1897) ("An in-
dictment which charges the commission of an offense in a certain
year, without naming either the day or the month upon which it
was committed, is defective.") As to the indictment in general, "the
accused must not be denied the right to know enough of the particular
facts constituting the alleged offense to be able to prepare for the
trial." Amorous v. State, 1 Ga. App. 313, 57 S.E. 999 (1907). And it
has been recently held that "Every defendant in a criminal case is en-
titled to be tried under an indictment perfect in form and substance."
Kyler v. State, 94 Ga. App. 321, 94 S.E.2d 429 (1956).

There are at least two purposes for requiring a date of the offense
to be alleged in a murder indictment: (1) to show that the offense oc-
curred within the causation period (a year and a day) ; (2) to show
that the offense occurred before the retur.n of the indictment. Has the
defendant then, with these two essentials alleged, been put on suf-
ficient notice as to the offense to enable him to adequately prepare
his defense? Generally speaking, if the corpus delecti is established and
there is evidence tending to show that the defendant was the human
agency involved, why should the state not be allowed a chance to try
the case? In the instant case suppose the state had inserted in the in-
dictment, "on or about" any date between January 1, 1958 and April
5, 1958, would that have been sufficient? Is not this requirement, at
least in reference to poison cases, a needless technicality? It is interest-
ing to note that the Georgia court, instead of ruling that the date
was unnecessary, merely found a sufficient date in the date of the
death. This would indicate that the rule, though perhaps archaic, is
still in full force in the State of Georgia.

J. SID FLOWERS
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WILLS-RESIDUE-

LAPSED SHARE TO RESIDUARY BENEFICIARIES

Plaintiff, an heir at law, brought an action for construction of a will
which contained a lapsed gift in favor of a daughter whose suicide
was withheld from the testator. After certain other bequests, testator
left the "rest and residue" of his property in the following proportions:
one fourth to his daughter who pre-deceased him, one half to son
A, and one fourth to son B. The trial court gave two thirds of the
residuum to son A and one third to son B. On appeal, held, affirmed.
The lapsed portion of a residuary devise inures to the benefit of the
other residuary devisees under a bequest (devise) of the residue to
several named persons as tenants in common. In Re Sowder's Estate,
185 Kan. 74, 340 P.2d 907 (1959).

At common law, the subject matter of lapsed or ineffectual legacies
of personal property passes under a general residuary clause and does
not descend as intestate property. In Re Boyle's Estate, 123 Col. 448,
231 P.2d 465 (1951). However, lapsed devises of real property do not
pass under a general residuary clause but descend to testator's heirs.
Snellings v. Downer, 193 Ga. 340, 18 S.E.2d 531, 139 A.L.R. 860
(1942). Statutes have generally abnegated any distinction between

realty and personalty as to lapse. Faison v. Middleton, 171 N.C. 170,
88 S.E. 141 (1916); Albany Hospital v. Hanson, 214 N.Y. 435, 108
N.E. 812 (1915). The rule of the great majority of courts is that the
lapsed portion of a residuary devise is removed from the operation of
the residuary clause and becomes intestate property, passing to the
heirs or distributees. Bagwell v. Dry, 1 P.Wms. 700, 34 Eng. Rep.
577 (1721) ; First Portland Nat. Bank v. Kaler-Vaill Mem. Home, 151
A.2d 708 (Me. 1959). If a legacy which is part of the residuum
lapses, it can not fall into the residuum since it itself is part of the
same residue. Lyman v. Coolidge, 176 Mass. 7, 56 N.E. 831 (1900),
citing Sohier v. Inches, 12 Gray 385. There can be no residue of a
residue, for the residuary clause can not "catch" property already in-
cluded in the residue. ATKINSON, WILLS, p. 784 (2d Ed. 1953). That
the testator had a general intent to dispose of all his property by will
does not overcome this contention. Worcester Trust Co. v. Turner,
210 Mass. 115, 96 N.E. 132 (1911). Where the residue is given in
moiety, to hold that if one moiety lapse it shall accrue to the other
would be to say that a gift of a moiety might eventually carry the
whole. In Re Child's Estate, 99 Misc. Rep. 463, 165 N.Y. Supp. 1071
(1917) . A universally recognized exception is if a devise of the residue

of an estate is to several persons as a class or as joint tenants, the death
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of one of the devisees does not cause the decedent's share to lapse
and pass as a partial intestacy, but it remains in the residuum. Strauss
v. Strauss, 363 Ill. 442, 2 N.E.2d 699, 105 A.L.R. 1386 (1936). By exact
definition, a class gift is an aggregate sum to a body of persons, un-
certain in number at the time of the gift, but to be ascertained at a
future time, who are to take in equal or some other definite portion,
each share being dependent for its amount on the ultimate number.
96 C.J.S. Wills § 692, p. 21. Nevertheless, the problem is ordinarily
solved by searching for the intention of the testator since it is doubtful
whether the usual testator has any knowledge of the legal concept
of class disposal. Annot., 36 A.L.R.2d 1117 (1954). So, attention is
focused on whether the legal class gift concept embraces testator's
purposes, not whether the testator has embraced that concept. Annot.,
75 A.L.R. 773 (1931). More recently, the class gift idea has met with
increasing disfavor. McLeod v. Andrews, 303 Ky. 46, 196 S.W.2d 473
(1946) ; In Re Martz's Estate, 318 Mich. 293, 28 N.W.2d 108 (1947).
Early rumblings of discontent with the majority rule found voice in
Gray v. Bailey, 42 Ind. 349 (1873) and Holbrook v. McCleary, 79 Ind.
167 (1881). While holding that the surviving residuary devisees took
the share of a fellow residuary devisee who predeceased testator, they
did not affirmatively reject the majority rule but chose tactfully to
by-pass it. The Kansas Supreme Court was the first to expressly and
definitely reject the majority rule. Corbett v. Skaggs, 111 Kan. 380,
207 Pac. 819, 28 A.L.R. 1230 (1922). The court declared the intention
of the testator was vested with highest preference in the construction of
a will. Other courts have expressed dissatisfaction with the majority
rule although they continue to abide by it. Sands v. Ross, 89 N.E.2d
99 (1949). As pointed out In Re Moloney's Estates, 15 N.J. Super.
583, 83 A.2d 837 (1951), four states have enacted statutes softening
the harshness of the common law rule. 20 P.S.Pa. § 180.14, Ohio
General Code § 10504-73, 'Gen. Laws R.I. 1938, c. 566 § 7, N.J.S.A.
3: 2-19.1. Illinois became the third state to reject the majority outright
1hy case decision. Schoeder v. Benz, 9 Ill.2d 589, 138 N.E.2d 496 (1956).
(The second was Commerce National Bank of Toledo v. Browning,
158 Ohio St. 54, 107 N.E.2d 120 [1952].) There still remain traces
of extreme strictness. The Texas court held that since the testatrix
used no words of survivorship she died intestate as to the lapsed por-
tion of the residue regardless of the intention as gathered from the
whole of the will. Ellet v. McCord, 41 S.W.2d 110 (Tex., 1931).

Certainly, the present trend is towards amelioration, if not abroga-
tion, of the common law rule. But this movement has been far from
overwhelming. Finding the intention of the testator is a praiseworthy
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aim, but obtaining this objective within the "four corners" of the will,
as most courts insist upon, is not conducive either to ease or cer-
tainty of judicial application. The problem which squarely confronts
the courts is, "Is it more clearly in line with what the testator might
have desired (had he ever thought of the problem created) to allow
the residuary survivors to have larger pieces of the residuum pie, or
to allow heirs, whether mentioned, ignored or expressly disinherited,
to have a chunk?" Neither rule is entirely adequate to accurately
arrive at a just dispensation in any particular case. There will always
be situations where no amount of searching or judicial scrutiny, either
within the will itself or by extrinsic evidence, will elicit what testator
intended-a perplexing problem which is the best justification for a set
rule. The general belief that a will covering all property creates a
presumption against any property passing intestate announces, per-
haps, why the minority rule may eventually gain favor.

THOMAS M. CLYBURN

DEBTOR-CREDITOR-ACTION AT LAW
COMBINED WITH ACTION TO SET ASIDE A

FRAUDULENT CONVEYANCE

Defendant landlord leased to plaintiff's husband a dwelling with
a flimsily covered well under the back porch, which fact was known to
the defendant but not to the plaintiff or her husband. Plaintiff's
small child crawled under the porch, fell through the covering into the
well and drowned. Defendant was notified and immediately con-
veyed all of his property to members of his family. In an action for
wrongful death and to set aside these conveyances as fraudulent the
trial court returned a verdict for plaintiff for $6500 and a decree
setting aside the several conveyances insofar as they affected satis-
faction of plaintiff's judgment. On appeal from judgment setting
aside the conveyances, held, affirmed. A voluntary deed made by a
debtor may be set aside by his creditors if the debtor was insolvent
when the deed was executed or was thereby rendered insolvent. Downs
v. Powell, 215 Ga. 62, 108 S.E.2d 715 (2) (1959).

The common law rule is that general creditors desiring to follow
property fraudulently transferred by a debtor to another must first
procure judgment and exhaust remedies against the real debtor.
Ligeman v. Manger, 185 Wis. 63, 200 N.W. 663 (1924). However,
when it appears that a suit at law would be impossible or unavailing,
it will not be required. Farmers and Traders Bank v. Kendrick, 341
Mo. 571, 108 S.W.2d 820 (1939). But the estate must be insolvent
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and the validity and amount of the claim admitted before the creditor
may proceed in equity to set aside a fraudulent conveyance without
first having established his claim against the estate at law. Buckley
v. Maupin, 344 Mo. 193, 125 S.W.2d 820 (1939). The fact of debtor
insolvency alone will not excuse an unsecured creditor from first re-
ducing his claim to judgment at law before seeking relief in chancery.
State ex rel. Brigance v. Smith, 345 Mo. 793, 135 S.W.2d 355 (1940).
In an action by a creditor to set aside his debtor's voluntary deed for
legal fraud, it is necessary to establish that the debt was reduced to
judgment. Penning v. Reid, 167 S.C. 263, 166 S.E. 139 (1932). A deed
may be set aside for actual fraud without the debt having been re-
duced to judgment. Temple v. Montgomery, 157 S.C. 85, 153 S.E. 640
(1930). Some courts have found reasons under statutes for modifying
the common law rule. See American Surety Co. v. Cannon, 251 N.Y.
1, 166 N.E. 783 (1929).

The earliest Georgia case considered used the rationale that since
the same court heard actions at law and actions in equity there was no
reason why the court could not hear both cases at the same time
where both arose from the same set of circumstances and between the
same parties. Delacy et al v. Hurst, Purnell & Company, et al, 83 Ga.
223 (1889). A mother whose minor child has been killed by a negligent
tortious act of another ,person is within the protection of Code section
28-201, and may proceed in one action against the tortfeasor and the
grantee in such voluntary deed, to obtain (1) a judgment for damages
against the tortfeasor for the negligent tortious homicide of her
child, and (2) a decree adjudging null and void as to her, convey-
ances of real and personal property executed by the defendant tort-
feasor subsequent to the commission of the tort. McVeigh v. Harrison,
185 Ga. 121, 194 S.E. 208 (1937).

Courts of some jurisdictions have seemingly been perturbed by the
rulings that fraudulent conveyances could be set aside without judg-
ment at law, execution, and nulla bona return upon the theory that
until such a ritual was complied with there was no cause of action
in equity simply because there was no proof that such action was
necessary. Other courts dismissed this reasoning on the ground that
reduction to judgment, execution, and nulla bona return were only
evidence of the debtor's insolvency and that other evidentiary factors
could and often did conclusively show this. Most courts whose de-
cisions were reviewed, though generally holding contra to the Geor-
gia courts, have in many instances found exceptions which have al-
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lowed the same results, i.e., admission or non-denial or debt and
amount of debt, debtor absent from the state and not subject to ordi-
nary process of law, and impossibility; or unavail of suits at law. The
general philosophy seemingly is that acts which are mere form and
obviously useless and futile will not be required.

JOSEPH H. BRILEY
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