
TRUSTS

By 'IAURICE C. THOMAS*

There were few cases decided during this survey period. They fol-
low the usual pattern except one, which is of first impression in Geor-
gia. There were some amendments by statutes but these were limited
to minor improvements.

EXPRESS TRUSTS

The trust instrument in Cook v. Horn,' executed in 1929, provided
that when the life insurance policies matured by death or otherwise
the trustee should collect the proceeds and pay the income to the wife
of settlor for life and, upon her death, said proceeds should be held
in trust and divided into as many shares as the settlor had children
then living. A share for the issue of any deceased child should be held
by the trustee and the income be paid to such child for the balance
of its natural life with remainder in fee to their children. If at the time
of division upon the death of the survivor of the settlor or his wife,
the issue of any deceased child should have obtained the age of
twenty-one years, he should receive his share of the corpus as soon as
possible after the division. The share of the issue of deceased children
not at that time twenty-one years of age should be retained in trust
until such issue reached twenty-one years of age and then he should
receive his share of the corpus of the trust. Further, the trust instru-
ment provided that upon the death of a child for whom a trust has been
set up, leaving issue surviving, the trust for such child should termi-
nate and the corpus of the trust be paid to the issue of such child,
provided however, the share of any such issue who should not have
attained the age of twenty-one years should be retained in trust until
such issue reached the age of twenty-one years. If a child should die
leaving no issue his trust should terminate and the trustee should
transfer the corpus of such trust into the trust for the surviving child.
If a child should die leaving neither issue nor sister surviving, then
the trust for such child should terminate and the corpus be transferred
to the issue of any other child per stirpes, provided however, that
the share for any such issue not twenty-one years of age at the time of
its parent's decease should be retained in trust until such issue reached
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twenty-one years of age. If at the time of the decease of the survivor
of the settlor or his wife, no child or issue of any child was surviving,
then the trust estate should be divided according to the statutes of
descent and distribution. This instrument further provided that if
the settlor should leave a will which was admitted toprobate, the
trustee could in its discretion, transfer to the trust set up under the
will all monies in the trust thereby created. The settlor retained
the right to add to the trust and relieved the trustee from any obli-
gation to pay the premiums on the policies and agreed to keep them in
force. The settlor also reserved the right to receive or apply dividends,
disability benefits, surrender values, or proceeds of mature endow-
ments; to obtain loans on account of any of the policies and to exer-
cise any option in any policy; to sell, assign, or pledge any policy;
to change the beneficiaries; or to amend or revoke the trust agree-
ment in whole or in part by written instrument filed with the trustee.

A petition based on the above instrument contended that the trust
should be terminated on the grounds that no legal remainder is cre-
ated beyond the pet'tioners and that petitioners, being sui juris and
not spendthrifts, were entitled to have the corpus of the trust distri-
buted to them. A general demurrer to the petition was 'sustained.

The petitioners took the position that, being sui juris and not
spendthrifts, they were entitled to a fee simple interest in the fund
rather than a life estate (it being conceded by all parties that Code
section 108-111.1 does not apply to this instrument), and that the
trust is executed and petitioners are entitled to have the corpus of
the trust distributed to them. The court held that remainders to
the issue of his children made the trust executory since these re-
maindermen will not be determined until petitioners die, and there-
fore, the trust was good.

It was further contended that the trust instrument violates the
rule against perpetuities. In order to determine this question, the court
held it was necessary to determine when this instrument took effect,
whether at the time it was executed and delivered, or at the death of
the settlor and that this question was settled by Wilson v. Fulton Na-
tional Bank,2 where a similar instrument was held to create a valid
trust, to convey a present interest and not to be testamentary in
character.

The next contention is one of first impression in Georgia. Plaintiffs
argue that even if the trust instrument conveyed a present interest
at the time it was executed, then the limitations beyond the petitioners
are void as violative of the rule against perpetuities, because there

2. 188 Ga. 691, 4 S.E.2d 660 (1939).
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was a possibility at that time that settloi would have additional chil-
dren born to him thereafter, by whose lives the duration of the trust
would be limited.

Our court adopts the prevailing opinion that when a settlor has the
power during his lifetime to revoke or destroy the trust estate for his
own exclusive personal benefit, the question whether interests cre-
ated by an instrument or deed of trust are void because in violation of
the rule against perpetuities, is to be determined as of the date of
the settlor's death and not as of the date the instrument is executed
and delivered. So long as the settlor of an inter vivos trust has the
absolute right to revoke or terminate the trust for his own exclusive
personal benefit, there is no tying up of property and no restraint upon
the alienability of the property in the trust fund, and thus no reason
to include this time during which the trust is so destructible in de-
termining whether a limitation is violative of the rule against perpe-
tuities. Therefore, the limitations over to the issue of the children of
the settlor are valid, and the petitioners are not entitled to have the
trust terminated.

In Whitley v. Williams,3 the wife, while living separate and apart
from her husband, decided to purchase the one-half interest of her
husband in certain tracts of land. She already owned the other one-
half. In order to enable her father to borrow the amount necessary
to purchase her husband's interest, she conveyed to her father by war-
ranty deed her undivided interest, without any condition or reserva-
tion. The deed was properly recorded. Shortly thereafter, the daughter
and father signed an agreement that he would hold the realty she con-
veyed to him with the right to convey it by security deed to obtain
funds with which to purchase her husband's interest and that all in-
debtedness in favor of the bank and secured by such security instru-
ment should have priority over any and all claims of every other per-
son, firn, or corporation. It was further set forth that the father would
acquire the interest of the husband in said lands in his own name
and would on request convey that interest to the daughter, as well
as the interest she had conveyed to him, subject to any security deed
given by the father to the bank; that she would assume payment
of any indebtedness which such deed or deeds were given to secure and
would pay her father not in excess of $500.00 for personal services in
this matter. This agreement was also recorded.

Several months thereafter the husband conveyed his interest to the
father and contemporaneously therewith the father gave the bank a
deed to secure debt on the entire interest in the lands involved. Then

3. 215 Ga. 56, 108 S.E.2d 864 (1959).
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timber was sold off the lands and a large portion of the debt was paid
off. Part of the lands was sold by the father and the proceeds credited
on the note. This paid the balance in full and the note was marked
paid. An order was entered on the security deed by the bank for its
cancellation of record but the father never had it cancelled of
record. Within a few days thereafter, at the request of the daughter,
the father borrowed again from the bank and secured its repayment
by a deed to part of the lands. The proceeds from the loan were
paid directly to the daughter. The security deed provided that this
instrument secured the immediate debt and all renewals thereof to-
gether with all additional loans and advances made to grantor in the
security deed by said bank. The father and his son borrowed money
from the bank and the note for this loan recited that it was secured
by the last mentioned deed to secure debt.

The daughter brought her petition against the bank and her father,
alleging the above facts with the further statement that she had
tendered to the bank the full amount of principal and interest due
on the indebtedness borrowed for her benefit and that the bank re-
fused to accept it in full satisfaction of the deed to secure debt. Pe-
titioner prayed that the father convey to the plaintiff the title to all
of the land and that the bank be required to accept the sum tendered
in full satisfaction of its debt and that said instrument be cancelled
of record.

The bank and the father filed separate general demurrers which
were overruled. By consent of the parties, issues of fact and law were
submitted to the trial judge who decided that the daughter was en-
titled to a conveyance of the lands from the father, and was not subject
to the indebtedness of the father and son under the "open end" pro-
vision of the deed to secure debt.

Our Supreme Court reversed and held that the daughter was en-
titled to a re-conveyance from the father but subject to the indebted-
ness of the father and son, which was not for the benefit of the daugh-
ter, since the transaction between the father and the bank resulted
solely from the plaintiff's request. The court further held that the
daughter was in no position to question any of the terms of the deed
which her father gave the bank as security for the loan he obtained for
her as she was estopped to do so on equitable principles. Since the
security instrument contained an open end clause, the bank had a
right to "tack on" the separate indebtedness of the father and son.

The successor trustee in Turner v. Trust Company of Georgia,4

filed suit against the executors of the former trustee for an account-

4. 214 Ga. 339, 105 S.E.2d 22 (1958).
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ing and recovery for the benefit of the trusts growing out of a certain
transaction. The beneficiaries were made parties to the suit with a
prayer that the beneficiaries set up whatever contentions they might
wish to make. The beneficiaries filed a separate suit in the same court
seeking to cancel and invalidate certain stock by reason of the same
transaction set out by the successor trustee in its action. The bene-
ficiaries also filed a response to the action of the successor trustee re-
questing that it be held in abeyance until the issues involved in the
suit by the beneficiaries were finally determined. The successor
trustee amended his petition and prayed that the beneficiaries be re-
strained from proceeding in their action on this subject matter and
that the successor trustee be permitted to proceed with this suit for an
accounting. The trial court entered an order granting the relief prayed
by the successor trustees.

The Supreme Court held that it is well settled that where the instru-
ment creating the trust confers upon the trustee the discretionary
power to be exercised according to its judgment, a court of equity will
not interfere to control the trustee, acting bona fide, in the reasonable
exercise of its discretion. Under the evidence in this case, the court
held that the trial judge did not abuse his discretion in granting the
interlocutory injunction restraining the beneficiaries from proceeding
in their separate action. The court pointed out that this was not a suit
by the beneficiaries against an alleged unfaithful trustee who had
failed or refused to act, but was one brought against the personal
representatives of the deceased predecessor trustee by a successor
trustee, whom the trial court has found, under the evidence, to be
acting in good faith and according to its judgment within the dis-
cretionary power vested in it by the one creating the trust. To hold
otherwise would permit various beneficaries to pursue different reme-
dies concerning the same subject matter when the right of action is
in the trustee alone, where the trustee acts bona fide in the reasonable
exercise of its discretion.

IMPLIED TRUSTS

In Alexander v. Dinwiddie,5 the vendor by a bill of sale sold certain
assets and as a part of the consideration, the purchaser assumed the
debts of the vendor. One of the creditors brought an action against
the purchaser alleging that this indebtedness was one assumed by the
purchaser, that the vendor had absconded, and that the plaintiff's
rights could not be adequately protected unless a court of equity im-

5. 214 Ga. 441, 105 S.E.2d 451 (1958).
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pressed a trust upon the assets conveyed by the vendor. The purchaser
filed a general demurrer to the petition, but the demurrer was over-
ruled.

The court held that as a general rule an action on a contract must
be brought against the party who made it, but where a debtor con-
veys property and, as part of the consideration, the purchaser agrees
to pay the debts of the vendor, a creditor of the vendor may enforce
the assumption agreement against the vendee by a suit in equity as
the vendee takes the assets cum onere, impressed with a trust in favor
of the creditor.

In Royal v. Lane,6 the petition alleged that plaintiff had agreed to
purchase certain real estate, but having to borrow the purchase money
and not having sufficient credit standing, agreed with the defendant
to place title jointly in the defendant's name in order to borrow part
of the purchase money and that upon plaintiff's payment of the in-
debtedness, defendant was to reconvey the title to him. Plaintiff also
alleged that he had improved the property and paid off the debt in
full, but defendant refused to reconvey the one-half interest held in
her name.

The court held that the petition alleged an implied trust in favor
of the plaintiff regardless of the express verbal agreement and that
the trial court erred in sustaining a general demurrer to the petition
which also asked an injunction to prevent the disposition of the
property.

STATUTES

There were several amendments as follows:
(a) Code section 108-702 as to method of service on foreign trustees

was amended in reference to copies and fees and authorized the Secre-
tary of State "or his agent" to act.7

(b) Code section 109-615 relating to common trust funds was amend-
ed by increasing from five to seven business days concerning the date
of determination of valuation.8

(c) Code section 108-315 providing for the appointment of trustees
by the Superior Courts where the trustee had died or removed beyond
the jurisdiction of the courts of this state was amended to include
trustees who "have resigned or shall have otherwise become dis-
qualified"."

6. 214 Ga. 375, 104 S.E.2d 901 (1958).
7. Ga. Laws 1959, p. 175.
8. Ga. Laws 1959, p. 313.
9. Ga. Laws 1959, p. 324.
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