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Once again we find a vast array of Georgia appellate cases involving

questions of practice and procedure. While a few present new or novel
points of law, the majority restate principles that continue to appear
year after year. The General Assembly was again active in this field
and the results are commented upon below under the appropriate
titles.
ACTIONS

AND PARTIES

As to the time of the commencement of a suit, Thompson v.
Thompson' held that it is the date of filing, as entered upon the
petition, where such filing is followed by appropriate service.
Where there is no cause of action at the commencement of the suit,
Moon v. Moon 2 held that no recovery can be had, although one accrues respecting the same subject matter while suit is pending.
Ebner v. Gulf Oil Corporation3 held that persons not jointly liable
and who cannot be joined in a single action must, in order to prevent a valid judgment from being entered against them notwithstanding this defect, raise the question of misjoinder by a timely special
plea or special demurrer. A general demurrer does not raise the question of misjoinder of parties or causes of action.
Carratt v. Ritsch4 held that where several matters are stated in a
petition, not distinct and unconnected, but arising out of the same
transaction or series of dealings, all tending to a single end, there
is but one cause of action alleged. Thus, a demurrer for misjoinder
will not lie.
In every suit in Georgia there must be a legal entity as the real
plaintiff and as the real defendant. Mortemoth Company v. Southeastern Fur Company5 held that a plaintiff's name ending in the word
"company" imports a legal entity and thus will support an amendment
showing the status of such plaintiff, although a name not purporting
*Professor of Law, Emory University; Assistant Attorney General of Georgia and
Head of the Criminal Division, State Law Department; B.S. 1941, University
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1. 214 Ga. 776, 107 S.E.2d 655 (1959).
2. 215 Ga. l10, 109 S.E.2d 39 (1959).
3. 99 Ga. App. 586, 109 S.E.2d 81 (1959).
4. 98 Ga. App. 448, 105 S.E.2d 762 (1958).
5. 98 Ga. App. 637, 106 S.E.2d 194 (1958).
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to be a legal entity does not contain enough to amend by. For example, "The Blank Company" may always be amended to read that
the plaintiff is "John Doe doing business as the Blank Company." He
may also amend by leaving "The Blank Company" as plaintiff and
reciting that this is a trade name under which he, John Doe, does
business. The same is true as to an amendment setting up that "The
Blank Company" is a sole proprietorship owned by John Doe. Underwriters at Lloyds', London v. Strickland6 held that where the suit is
brought in the name of or against a party which is neither a natural
or artificial person or a quasi artificial person, such as a partnership,
it is a nullity.
United Jewelers v. Emanuel Burton Diamond Co.7 held there is
no misjoinder of parties or of causes of action, although the petition
concerns things of a different nature against several defendants whose
rights are distinct, if it sets forth one connected interest among them
all, centering on the point in issue in the case.
Two laws were enacted in 1959 as to Parties. One s amended Code
§ 3-115 relating to suits by infants so as to provide that a married person 18 years of age or older may maintain an action or contract to settle claims in his own name. The words "action and contract" appear
in the body of the act. The words "action or contract" appear in the
caption. The other 9 enables unincorporated organizations or associations to sue and be sued as entities in their common names in the
courts of this state. The suit may be maintained for any cause of action
for or upon which the plaintiff may maintain such an action against
the members of such organization or association. It also provides for
a method of service for such suits. Venue is the county where such
organization or association does business or has in existence a branch or
local organization. It also provides for satisfaction of the judgment
against the assets of such organization or association and the individual
property of a member who personally participated in the transaction
for which said action was instituted. The act is retroactive to any action now pending. Rumor has it that this act has something to do
with labor relations.
PETITIONS

The rule in Georgia is that where it is necessary in order to support
a recovery against a defendant to show gross negligence, and the facts
alleged may amount to either gross or ordinary negligence, a petition
6. 99 Ga. App. 89, 107 S.E.2d 860 (1959).
7. 214 Ga. 170, 104 S.E.2d 87 (1958).
8. Ga. Laws 1959, p. 79.
9. Ga. Laws 1959, p. 44.
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which fails to allege that the negligence was gross is subject to demurrer. However, Morris v. Cockran'° held that when the plaintiff
alleges facts which would support a recovery and then by way of conclusion alleges that which is unnecessary to the cause of action and
which it is not incumbent upon him to prove, the conclusion may be
disregarded and treated as surplusage.
Tomlinson v. Sadler"' repeats the oft-quoted rule that to raise a
question as to the constitutionality of a law, so as to give the Supreme
Court jurisdiction to review the writ of error, the statute which the
party asserts to contravene the Constitution and the provisions of the
Constitution alleged to have been violated must be clearly identified,
and it must be shown wherein the statute violates such constitutional
provisions. Care should be taken to refer to the official title of a law
rather than a particular code section found in the Annotated Code.
Here the court referred to the fact that the attack on § 68-808 is
futile since there is no such section in the official Code of 1933.
While it is incumbent upon one to use the degree of care necessary
2
under the circumstances to avoid injury to himself, Griner v. Groover
held that unless it affirmatively appears from the petition that the
plaintiff in a personal injury action failed to use such degree of care,
such question cannot be determined by demurrer but is a jury question.
Lowery v. McTier 13 held that a mere failure of the petition to allege facts showing the correct measure of damages does not render
the petition bad as against general demurrer, where the petition otherwise sets out a cause of action.
Pendley v. Union Bankers Insurance Company 14 restates the rule

that facts alleged in the petition and not the prayer are determinative
of the relief sought.
Herrington v. Cason Goins, Inc.15 reaffirms the use of a petition

in trover following the statutory or Jack Jones form.
AMENDMENTS TO PETITIONS

Laken v. Sunbrand Supply Company'6 held that the statutory rule

that a new and distinct cause of action may not be added by amendment unless expressly provided by law, applies to equity cases. Some of
the tests that would determine if a new cause of action is alleged are:
10.
11.
12.
13.
14.
15.
16.

98 Ga. App.
214 Ga. 671,
97 Ga. App.
99 Ga. App.
99 Ga. App.
97 Ga. App.
214 Ga. 804,

786, 106 S.E.2d
107 S.E.2d 215
753, 104 S.E.2d
423, 108 S.E.2d
189, 107 S.E.2d
747, 104 S.E.2d
108 S.E.2d 323

836 (1958).
(1959).
504 (1958).
771 (1959).
910 (1959).
502 (1958).
(1959).
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(I) whether the original petition and the amendment would be subject to the same plea; (2) whether the same evidence would support
both; (3) whether the same measure of damages is applicable to both;
(4) whether both could have been pleaded cumulatively in the same
count; and (5) whether an adjudication upon one would bar a suit
under the other.
Where a petition is lacking in substance and is subject to a general
demurrer, Gross v. Shanklel7 held that the judge need not give the
plaintiff an opportunity to amend before sustaining the demurrer.
In Tanner v. National Casualty Company' s the defendant in error

contended that an assignment of error could not be considered for the
reason that the plaintiff in error had amended his petition i.n response
to the order of the judge and thereby acceded -to the ruling of the
court on the special demurrer and could not complain of that ruling.
The court held there was no merit to this contention. Ga. Laws 1953,
Nov. Sess., p. 82 (Code § 81-1001), expressly gives the plaintiff in error
this right.
Davidson v. Consolidated QuarriesCorp.19 held that while a material
amendment opens the petition to a demurrer, an amendment is not
of a material nature unless it materially changes the cause of action.
It should make a recovery obtainable from different principles or by
different procedure from that upon which recovery under the petition
as originally drawn depended. An amendment setting up foreign
statutes which only amplify and aid the right already claimed in the
original petition does not materially change the cause of action.
VENUE

The rule in Georgia is that if substantial relief is prayed against
all defendants, the suit may be brought in the county of any of the
defendants. In this regard Hayes v. Hayes20 held that where substantial
equitable relief is prayed against a resident defendant, the question
of whether a defendant, who is a resident of another county but against
whom substantial equitable relief is also prayed, can be joined with
the resident defendant, must be tested and determined by a consideration of the allegations in the petition and the prayers for relief.
If they disclose that there is no misjoinder of parties or causes of
action, it follows as a matter of course that the court has jurisdiction
over the nonresident defendant.
17.
18.
19.
20.

97 Ga. App.
214 Ga. 705,
99 Ga. App.
214 Ga. 624,

631, 104 S.E.2d
107 S.E.2d 182
359, 108 S.E.2d
106 S.E.2d 790

145 (1958).
(1959).
495 (1959)
(1959).
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Budget Charge Accounts v. George21 held that where one seeks

to sell the property of another at public auction under no authority
for doing so other than the power which is contained in a forged security deed, his act is a positive wrong against the owner of such
property. All who participate in such an unlawful undertaking are
joint wrongdoers and may be sued together for the purpose of preventing consummation of the wrong in any county of this state where
one of them resides. Here the resident defendant was acting both
as attorney for the nonresident corporate defendant and himself individually. The case was distinguished from Meeks v. Roan 22 where
the resident defendant was acting only as trustee for the nonresident
defendant.
Under the statutes of this state, 23 a foreign motor carrier, engaged
in the business of trucking, hauling and transporting freight over
the public highways of Georgia, and having designated a resident
agent upon whom service of process can be made, is, so far as the
right to sue is concerned, a resident of the state, and is a resident
of the county in which the cause of action originated, so far as the
right to bring suit against it for a cause arising in the county is
concerned. Southeastern Truck Lines, Inc. v. Rann 24 held that the

law as to service and jurisdiction over foreign motor carriers is controlled by the above provisions and that they may not be proceeded
25
against under the provisions of the Nonresident Motorists' Act.
26
With regard to nonresident motorists, a 1959 amendment
provides that when an action is brought against a nonresident and a
resident of Georgia as joint tort feasors, the fact that a judgment
is returned in favor of the resident defendant shall not divest the
court of its jurisdiction over the nonresident even though the cause
of action did not originate in the county where the suit was brought.
This act, by its terms, is to clarify existing law and is made retroactive to March 9, 1955.
PROCESS AND SERVICE

If the character of the notice to be given in a judicial decision
is not specifically prescribed, Dupree v. Turner27 held that it is the
duty of the court in which the proceeding is initiated to direct the
nature and form of notice that shall be given.
21.

22.
23.

24.
25.
26.
27.

214 Ga. 312,
117 Ga. 865,
GA. CODE §§
214 Ga. 813,

104 S.E.2d 434 (1958).
45 S.E. 252 (1903).
68-618, 68-801, 94-1101.
108 S.E.2d 561 (1959).

GA. CODE § 68-801 et seq.

Ga. Laws 1959, p. 120.
99 Ga. App. 332, 108 S.E.2d 171 (1959).
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It is a well settled rule in Georgia that in order for the courts of
this state to bind nonresidents by their judgments in personam,
there must be personal service or waiver of personal service upon
such nonresidents. Pettie v. Roberts28 held that it is equally well
settled that a special appearance is not waived by the filing of a
demurrer and answer, and further participation in the trial of a
case under the express protestation that the special appearance is not
waived.
There were several amendments 29 to the various statutes authorizing suits against nonresident carnivals, circuses, and other itinerant
shows, nonresident motorists, corporations not domesticated in 'Georgia but doing business therein, foreign corporations acting in fiduciary capacities, and nonresident trustees as to land in Georgia,
respectively, by service of process on the Secretary of State. The
amendatory acts require that when process is to be served upon the
Secretary of State either two (2) copies of the petition and process
must be filed with him or one copy and a fee of twenty-five cents
(25c) per page for photostating must be filed. Ga. Laws 1957, p.
460, requiring carnivals, circuses and other itinerant shows to appoint a nonresident agent for service and filing a bond or insurance
policy was amended so as to authorize the Secretary of State to prescribe the terms and conditions in the bond or insurance policy.
The 1957 Amendment 30 to the Nonresident Motorists' Act

31

gives

the word "nonresident" the additional meaning that it shall include
any person who shall cease to be a resident of this state at any time
prior to the service of summons in any proceeding in which such person may have become involved by reason of his operation of a motor
vehicle upon any of the highways of this state. Tomlinson v. Sadler3 2
held that the above amendment does not apply to resident defendants
who are served in the appropriate county but, thereafter, bona fide
change their residence.
DEFAULT JUDGMENT

As to the discretion of the trial judge to open a default, Haynes v.
Smith 33 held that such discretion is greater before final judgment
33.

99 Ga. App. 433, 108 S.E.2d 772 (1959).

than after. After judgment the discretion applies only to judgments
entered within the same term of court and, even then, not to judg28.
29.
30.
31.
32.

214 Ga. 750, 107 S.E.2d 657 (1959).
Ga. Laws 1959, pp. 106, 113, 126, 174 and 175.
Ga. Laws 1957, p. 649.
Ga. Laws 1933, p. 732,
99 Ga. App. 482, 109 S.E.2d 84 (1959).
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ments which are founded on jury verdicts. For that reason, cases
dealing with motions to set aside final judgments should not be considered in applying Code § 110-404, which relates only to opening
defaults before final judgment. The specific facts of this case included
the contradictory wording of the process and the petition backing,
the plaintiff's unfamiliarity with legal processes, her lack of a telephone, the distance from her lawyer's office, and also the exigencies
imposed upon her by having to work at night and take care of her
totally incapacitated son during the day, together with her own resulting mental and physical strain. These facts were sufficient to justify the trial court to find excusable neglect rather than gross negligence in failing to answer by appearance day.
Potts v. Smith Grain Company34 involved the question as to whether

the general law of default judgments should be applied to a special
statutory proceeding such as garnishment. The court held that after
a case has been reduced to final judgment, the law as to final judgments applies regardless of the kind of case and when a default judgment is sought to be set aside, the law of default judgments applies
to garnishment proceedings the same as to other types of default
judgments.
Pendley v. Union Bankers Insurance Company35 held that it was not

error for a trial court, after duly and properly opening a default, to
permit a defendant to file a general demurrer to the petition nor was
it error to overrule a plaintiff's motion to dismiss such demurrer as
contravening the provisions of Code § 81-403, which requires all dilatory pleas to be filed on or before appearance day.
DEFENSIVE PLEADINGS

What happens where parties go to trial upon the merits of a case
without calling the court's attention to demurrers filed to the pleadings, and without insisting upon a ruling thereon? Sunbrand Supply
Co., Inc. v. Garment Finishing Equipment Corp.36 held that in such

a case the defendant thereby waives any rights that he might have to a
hearing on the demurrers, and a trial court does not err in treating
them as abandoned.
Well pleaded facts are to be taken as true on the hearing on a demurrer, 37 but two cases 3a held that a general demurrer does not admit
99 Ga. App. 270, 108 S.E.2d 285 (1959).
99 Ga. App. 189, 107 S.E.2d 910 (1959).
99 Ga. App. 72, 107 S.E.2d 680 (1959).
Cuttino v. Mimms, 98 Ga. App. 198, 105 S.E.2d 343 (1958), the petition
must show reasonable inferences, but it need not carry complete particularities to withstand a general demurrer.
38. John Deer Plow Company v. Johnson, 99 Ga. App. 184, 107 S.E.2d 980 (1959);
Sikes v. Norris, 99 Ga. App. 351, 108 S.E.2d 192 (1959).
34.
35.
36.
37.
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conclusions of the pleader where the facts are not averred upon which
the conclusions are supposed to rest.
Two cases3 9 restate the rule that a demurrer to an original complaint does not, without more, cover the petition after it has been
amended in material respects, and when the petition has been amended
in material respects, the demurrer should be renewed if it is still
relied on.
Parks v. Columbia Loan Co.40 restates the rule that insofar as a defendant seeks to avoid a judgment sought to be entered up against him,
he is not limited either by election of remedies or by inconsistency of
defenses.
While Code section 81-502 provides that in all pleas to the jurisdiction of the court it must appear that there is another court in this state
which has jurisdiction of the case, State Highway Department v. Southern Railway Co.41 held that an allegation that another named court has
jurisdiction, which on its face shows that such court does not have
jurisdiction, does not meet the above requirements.
Norwood Realty Company, Inc. v. P. & H. Holmes, Inc. 42 held that
an objection that an action was prematurely brought could be raised
by timely plea in abatement or, if defect appeared on face of record,
by special demurrer. However, it could not be raised by a general
demurrer which alleged only that the petition failed to set forth a
cause of action.
Special demurrers attacking specific paragraphs of a petition for
formal defects must be filed before the appearance day, and Levy v.
Logan 43 held that the fact that a petition is subsequently amended
in various material respects will not reopen it so as to permit special
demurrers, which might have been timely interposed, to be filed at a
later date.
Atlanta Newspapers, Inc. v. Bell Transportation Co.44 restates the
rule that questions respecting negligence and diligence, including contributory negligence, and questions relating to causation and the problem of whose negligence was the proximate cause of an injury, are
questions peculiarly for the jury and the courts decline to solve them
by decision on demurrer except in plain, palpable and indisputable
cases.
39.

Whitley v. Williams, 215 Ga. 56, 108 S.E.2d 864 (1959); Southern Bell Telephone & Telegraph Company v. Brackin, 99 Ga. App. 77, 107 S.E.2d 864

40.
41.
42.
43.
44.

98 Ga. App. 713, 106 S.E.2d 442 (1958).
215 Ga. 71,108 S.E.2d 699 (1959).
98 Ga. App. 839, 107 S.E.2d 292 (1959).
99 Ga. App. 253, 108 S.E.2d 307 (1959).
97 Ga. App. 787, 104 S.E.2d 545 (1958).

(1959).
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Georgia Casualty & Surety Company v. Reville45 held that while

a first motion to dismiss was limited, in that it challenged the petition
because it allegedly failed to set forth a cause of action for a given
reason, it nevertheless was in the nature of a general demurrer, and
where a general demurrer was overruled it became the law of the case
until vacated or reversed. Also, where no exception was taken to the
judgment of the trial court overruling the defendant's special demurrers on the first appearance of a case before the appellate court,
such judgment became the law of the case. However, Jackowitz v.
Tingle40 points out that where the plaintiff filed an amendment
to the petition which materially changed the nature of the petition, a
previous judgment overruling the general demurrer to the original
petition did not preclude the defendant from demurring generally to
the amended petition.
Seagraves v. Nunnelly47 restates the rule that one who goes into a
county other than that of his residence, to assert a claim or set up an
equity, must be content to allow that court to determine any counterclaim growing out of the original suit, which defendant sees fit to
set up by a cross action. The fact that the defendant's damages are
alleged to be greater than the plaintiff's is no ground to dismiss the
cross action.
Luke v. Crumley48 held that a demurrer which assails a petition
in its entirety is a general demurrer, notwithstanding it may allege
specific reasons why the petition as a whole should be dismissed.
In Georgia, a defendant may at any time before verdict, either
orally or in writing, move to dismiss the case on the ground that the
petition sets forth no cause of action, and in such a motion urge
any ground which would be sufficient as a basis of a motion in arrest
of judgment. Therefore, Compete Auto Transit, Inc. v. Floyd 49 held

that a paper filed after the first term, which is styled a demurrer, but
which is really in the nature of a motion to dismiss for want of a
cause of action, should he treated by the court as of the latter character.
Holcombe v. Parker50 restates the rule that an answer averring merely that the defendant can neither admit nor deny a specified paragraph, without adding that he is without sufficient information upon
which to base either an admission or denial, must be treated as an admission.
45.
46.
47.
48.
49.
50.

97 Ga. App.
98 Ga. App.
99 Ga. App.
214 Ga. 638,
214 Ga. 232,
99 Ga. App.

888, 104 S.E.2d
463, 106 S.E.2d
420, 108 S.E.2d
106 S.E.2d 776
104 S.E.2d 208
616, 109 S.E.2d

643 (1958).
44 (1958).
737 (1959).
(1959).
(1958).
348 (1959).
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5

Two cases ' restate the past rule that the petition should be dismissed where the petitioner fails to indicate that he is without
an adequate remedy in law or equity, or show the existence of any
facts or circumstances such as would render an adjudication of his
rights necessary in order to relieve him from the risk of taking any
future undirected action incident to his rights, which action without
direction would jeopardize his interest.
This requirement of showing that the plaintiff had no adequate
remedy at law or in equity was abolished in the 1959 General Assembly.5 2 This act amends the law so as to provide that relief by
declaratory judgment shall be available notwithstanding the fact that
the complaining party has any other adequate legal or equitable
remedy or remedies. It also takes care of another problem that arose
in Brown v. Cobb County.5 3 After implying that other relief might
not be authorized, the court there held that in any event if other
relief is sought, the suit must proceed by ordinary process rather
than the special twenty (20) day process specified under the act. The
recent amendment specifically allows one to obtain other relief in a
petition for declaratory judgment and the failure of the petition to
state a cause of action for declaratory relief shall not affect the parties' right to other relief. Also, notwithstanding prayers for other
relief, the action is governed by the special twenty (20) day process
specified in section 4 of the act.
DEPOSITIONS AND INTERROGATORIES

By far the most important change in practice and procedure that
took place at the 1959 Session of the General Assembly was the
Deposition, Interrogatories, and Discovery Act.5 4 It repealed in entirety Code chapters 38-14, 38-21, 38-22, 38-23, and 38-25, relating to
deposition and interrogatories and 38-1202, relating to procedure in
statutory discovery, and substituted a new chapter 38-21. The new
chapter has incorporated with some slight modifications Rules 26
through 37 of the Federal Rules of Civil Procedure, excepting only
Rule 36 relating to admissions and genuineness of documents which
had been adopted previously by the General Assembly in 1953. Perhaps the quickest way to summarize this legislation would be to compare it with the Federal Rules.
51.
52.

McCallum v. Quarles, 214 Ga. 192, 104 S.E.2d 105 (1958); Powers v. Kleven,
97 Ga. App. 705, 104 S.E.2d 533 (1958).
Ga. Laws 1959, p. 236.
212 Ga. 172, 91 S.E.2d 516 (1956).

53.
54. Ga. Laws 1959, p. 425.
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Section 38-2101 (patterned after Federal Rule 26) relates to when
depositions may be taken, the scope of examination, use of depositions,
and the effect of taking or using depositions. It is exactly the same
as Federal Rule 26 except for certain changes relating to when depositions may be used. If upon written interrogatories, the act follows closely to the Federal Rule although it omits the ground of exceptional circumstances in the interest of justice. If taken upon oral examination
the deposition of a witness, whether or not a party, may be used in
the discretion of the trial judge, even though the witness is available
to testify in person at the trial. This follows present Georgia case law
and is, of course, broader than the Federal Rule.
Section 38-2102 is identical to Federal Rule 27 as to deposition
before action or pending appeal except that instead of filing the petition in the district of any adverse party, it is filed in the Superior
Court of the county where the witness resides.
Section 38-2103 relating to whom depositions may be taken before
is identical to Federal Rule 28. Section 38-2104 relating to stipulations
regarding the taking of depositions is identical to Federal Rule 29.
Section 38-2105 relating to depositions upon oral examination is identical to Federal Rule 30. Section 38-2106 relating to deposition of witnesses upon written interrogatories is identical to Federal Rule 31.
Section 38-2107 relating to effect of errors and irregularities in depositions is identical to Federal Rule 32. Section 38-2108 relating to interrogatories to parties is identical to Federal Rule 33.
Section 38-2109 relating to discovery and production of documents
and things for inspection, copying or photographing is identical to
Federal Rule 34 except that there is no need for a court order under
this act as to discovery of copies of documents, papers, etc. They may
be obtained by requiring such copies to be attached to the answers
to interrogatories or produced at a deposition hearing in response to
a notice to produce.
Section 38-2110 relating to physical and mental examination of persons is identical to Federal Rule 35. Rule 36 as to request for admissions was omitted since it was adopted by the General Assembly
in 1953.
Section 38-2111 relates to refusal to make discovery and the consequences are the same as Federal Rule 37 except that 37 (e) and (f)
relating to failure to respond to Letters Rogatory and expenses against
United States are omitted. The provisions as to the possible penalties
in the form of attorneys' fees and expenses upon failure to honor
request for admissions were also contained in a separate act. 55 This
55. Ga. Laws 1959, p. 314.
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separate act also reversed Ross v. Testa5 6 which held that requests for
admission could not be used in the Civil Court of Fulton County
since they were not pleadings. This act provides that the Request for
Admissions Law applies to all courts of record.
Section 38-2112 is very similar to Federal Rule 45 (d) -issuance by
clerk of the Superior Court of subpoenas. Paragraph 2 is somewhat
different: A person who is to give a deposition may be required to attend an examination only in the county wherein he resides or is employed or transacts his business in person, except that a nonresident
of a county may be required to attend in a county wherein he is
not employed and transacts no business if he is served with a subpoena within the county. Federal Rule 45 has "or such other convenient place as is fixed by order of court."
Section 38-1201 relating to discovery at law is amended by merely
inserting the words "In accordance with the provision of Chapter
38-21" at the beginning of the section.
The General Assembly also enacted the Uniform Foreign Depositions Act.57 It authorizes litigants having cases pending in other states
to come to Georgia and take depositions of Georgia witnesses under
Georgia statutes governing discovery in cases pending in the courts
of this state. The advantage that will be gained by the adoption of this
act is that it will encourage other states to do likewise, thereby inuring to the benefit of Georgia litigants.
SUMMARY

JUDGMENT

Something that is entirely new to our state courts is the Summary
Judgment Act of 1959. - 8 It institutes a procedure in Georgia that is
patterned after Rule 56 of the Federal Rules of Civil Procedure. Such
a motion is presently in use in well over half of the states. Summary
judgments are merely judgments rendered on a pre-trial showing that
there is no substantial issue to be tried. A plaintiff or cross claimant
may so move at any time after the expiration of thirty (30) days from
date of service of the petition or after service of a motion for summary
judgment by the adverse party. The party against whom a claim is
sought may at any time move for a summary judgment. The motion
days before time fixed
must be served at least thirty (30)
for hearing. The ground is the same as found in Rule 56-no genuine
issue as to any material fact and the moving party is entitled to judgment as a matter of law. The judgment may be rendered on the issue
56.
57.
58.

96 Ga. App. 821, 101 S.E.2d 767 (1958).
Ga. Laws 1959, p. 311.
Ga. Laws 1959, p. 234.
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of liability alone although there is a genuine issue as to the amount
of damages. An order granting a summary judgment is reviewable
by a direct bill of exceptions but an order denying summary judgment is not subject to review. The penalty provisions of Rule 56 regarding reasonable expenses including attorneys' fees and contempt
for submitting affidavits in bad faith or for purpose of delay are
not included in this act.
CONTINUANCE

Gregory v. Ross5 9 held that in the absence of an express statement
to the effect that delay is not the purpose of an application for a continuance, a judgment refusing to continue the case will not be reversed.
Code section 81-1410, relating to applications for continuances upon
the ground of the absence of a witness was amended in 19590 to
strike the provision requiring "that he resides in the county where
the case is pending" and substituted in lieu thereof "That he does
not reside more than 100 miles from the place of trial by the nearest
practical route."
JURY

An objection to a question put to prospective jurors seeking to pledge
jurors to a specified verdict in case the evidence should be as propounded in the hypothetical question was held to be properly sustained
in Atlanta Joint Terminals v. Knight.61 The court held that while

questions which may be propounded to prospective jurors are largely
within the discretion of the court, hypothetical questions involving
evidence should be excluded and no questions should be so framed as
to require response from a juror which might amount to prejudgment of the case. Hypothetical questions embodying a substantial outline of the case proposed to be made are not proper, because such questions tend to cause a prospective juror to pledge himself to future
action if the evidence turns out to be that propounded by the hypothetical question, and thus to prejudge the case. Questions which
only seek to ascertain that the juror's mind is free of preconvictions
which might cause him to do just this are entirely proper.
Hortman v. Georgia Board of Dental Examiners62 restates the rule

that there is no statute in this state which gives a party the right
to trial by jury in a proceeding for contempt by a court to force
59.

214 Ga. 306, 104 S.E.2d 452 (1958).

60.

Ga. Laws 1959, p. 342.
98 Ga. App. 482, 106 S.E.2d 417 (1958).
214 Ga. 560, 105 S.E.2d 732 (1958).

61.

62.
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obedience to its order, judgment, or process. The proceeding here was
a statutory injunction to restrain the practice of dentistry without a
license.
It is well settled in Georgia that evidence in a suit for personal
injuries that the defendant is protected by liability insurance is inadmissible. However, Bramlett v. Hulsey 3 held that where jurors had
been qualified with reference to insurance and court had instructed
them to disregard plaintiff's attorney's elicitation of fact that defendant
carried insurance, such elicitation could not have been harmful, and
it was not error to deny a new trial motion predicated upon such
elicitation.
Code section 110-109 states that the affidavits of jurors may be taken
04
to sustain but not to impeach their verdict. Alley v. Slate held that
under this rule of law it has been repeatedly held that the affidavit
of a juror will not be received to show that the jurors in arriving
at their verdict acted upon private knowledge or upon matters which
were not in evidence.

DISMISSAL,

NONSUIT

AND MISTRIAL

;
5 restates the rule that where an answer is in the
Griffin v. Lynn"1
nature of a cross bill and prays for affirmative relief, the plaintiff
cannot dismiss his action so as to interfere with prayers of the defendant for affirmative relief, whether the claims set up therein be
legal or equitable. The defendant has the right to a hearing and a trial
on his cross action.

Gregory v. Ross'G; restates the rule that a judgment denying a motion
for nonsuit cannot be reviewed by a motion for new trial, but should
be made the subject of a direct exception.
Lance v. Crane6 7 held that proving an alleged contract upon which
specific performance is sought by a preponderance of the evidence
is not sufficient, but it must be proved beyond a reasonable doubt, a
burden quite as onerous as that imposed in criminal cases.
Although Code section 81-116 provides that a nonsuit will not be
granted for a merely formal variance between the allegata and the
probata, Hudgins g- Company, Inc. v. Olds6 8 held that a plaintiff must
nevertheless prove the case substantially as laid, and cannot recover
63.

98 Ga. App. 39, 104 S.E.2d 614 (1958).

64.
65.
66.
67.
68.

99 Ga. App.
214 Ga. 300,
214 Ga. 306,
214 Ga. 284,
99 Ga. App.

322, 108 S.E.2d
104 S.E.2d 442
104 S.E.2d 452
104 S.E.2d 439
475, 109 S.E.2d

282 (1959).
(1958).
(1958).
(1958).
77 (1959).
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upon another and different cause of action than that set forth in the
petition.
Improper remarks made by counsel in argument to the jury may
be corrected by the court by proper instructions to the jury, and in
extreme cases by the further device of rebuking the offending counsel, or if the toffense is so great as to render it likely that the harmful
effects thereof cannot be removed by proper instructions and by a
rebuke of counsel, then the court may grant a mistrial. However,
69
Yellow Cab Company v. McCullers
held that the trial court has a
wide discretion in granting or refusing to grant a mistrial in such
cases, and unless it is manifest that a mistrial was essential to the
preservation to the right of a fair trial, the appellate courts should
not interfere with the proper exercise by the trial judge of this discretion.
As to improper remarks of counsel for both parties, Reserve Life
Insurance Company v. Peavy 7° held that impropriety of statements
made by counsel for opposing parties can be balanced one against the
other if they concern the same matter and are equally prejudicial and
they may be held to neutralize each other and will not require a mistrial.
DIRECTED VERDICT

The rule in Georgia previously was that while one had the alternative of excepting directly to the judgment directing a verdict or of
complaining thereof in a motion for new trial; by moving for a new
trial without complaining of the direction of the verdict, he could
not assign error thereon in his bill of exceptions.7 1 However, Parker
v. Parker72 held that this was changed by Ga. Laws 1957, p. 224 which
provides that where bill of exceptions is permissible, all judgments,
rulings or orders rendered in the case which are assigned as error,
and which may affect the proceedings below, shall be reviewed and
determined by the appellate court, without regard to the appealibility
of such judgment, ruling or order standing alone, and without regard
to whether the judgment, ruling or order excepted to was final, or
was subject to review by some other express provision of law contained in this section, or elsewhere.
Stone v. Jernigan73 restates the rule that it is erroneous for the court
69.
70.
71.
72.
73.

98 Ga. App. 601, 106 S.E.2d 535 (1958).
98 Ga. App. 268, 105 S.E.2d 465 (1958).
Shippen v. Cloer, 213 Ga. 172, 97 S.E.2d 563 (1957).
214 Ga. 509, 105 S.E.2d 742 (1958).
214 Ga. 249, 104 S.E.2d 101 (1958).
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to direct a verdict unless there is no issue of fact, or unless the proved
facts, viewed from every possible legal point, sustain no other finding
than the one directed.
CHARGE OF THE COURT

Code section 81-1101 provides'that a request to charge may be made
"at any time before the jury retires to consider their verdict." Credit
Equipment Corporation v. Pendley74 held that when a jury retires
to consider its verdict is determined by the intention of the judge
trying a case. If the trial judge informs counsel that he will consider
a request to charge after the jury retires and that in the event he
decides to give the requested charge he will recall the jury for that
purpose, the refusal to give the charge may be excepted to as though
the request was presented before the jury was permitted to retire.
Under these facts the court said that the jury was not unconditionally
in its room to finally consider its verdict until the court decided not
to give the requested charge. Two judges dissented on the ground that
the case had been unconditionally submitted to the jury.
Western & Atlantic Railroad v. Mansfield75 held that a judge's instruction to a jury as to a correct principle of law elsewhere in a
charge does not cure an incorrect instruction where the judge fails
either to call the jury's attention to the error or to instruct them
that the incorrect instruction was withdrawn. The jury should not be
left to select between two conflicting charges.
Carroll v. Hayes76 held that where a movant for a new trial has
requested the trial court to give a certain charge, whether the charge
is harmful to the movant or not, he cannot complain. In addition,
while the jury should not be instructed as to the law on issues not supported by either pleading or evidence, to justify a charge on a given
subject, it is not necessary that there should be direct evidence going
to that point, but it is enough if there be something from which a
legitimate process of reasoning can be carried on in respect to it.
The rule that a request to charge must be correct and even perfect
was applied very strictly in Downs v. Powell.7 7 The Supreme Court
held that the trial court did not err in refusing to give the charge
because it used the word "inditee" instead of the word "invitee".
While admitting that this may have been a typographical error, the
court stated that had it been given in the exact language requested,
74.
75.
76.
77.

97 Ga. App. 868, 104 S.E.2d 718 (1958).
98 Ga. App. 421, 105 S.E.2d 804 (1958).
98 Ga. App. 450, 105 S.E.2d 755 (1958).
215 Ga. 62, 108 S.E.2d 715 (1959).
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as was held it must be in Vaughan v. Vaughan,78 it would have been
an erroneous instruction.
Sheppard v. Broome79 held that a recharge of a certain portion of a
charge at the request of the jury, where the original charge has fully
covered the issues involved, would not be ground for reversal on the
basis that the restatement re-emphasized and impressed upon the
minds of the jurors the contentions of the defendant and did not
restate all the contentions of the plaintiff.
Whitaker v. Creedon8 ° held that where evidence is admissible for
one purpose, it is not error for the court to fail to instruct the jury
to limit its consideration to the one purpose for which it is admissible,
in the absence of a request to so instruct the jury.
VERDICT

Whitaker v. Creedon8 l held that where a jury does not specify upon
which count of the petition the verdict was rendered, the verdict is
not subject to attack if authorized by the evidence under either of the
two counts.
JUDGMENT

Since on interlocutory hearing the trial court is without authority
to finally adjudicate issues of fact, but should pass on such questions
only so far as to determine whether the evidence authorizes the grant
or refusal of interlocutory relief, Booker v. Scott8 2 held it was error to

enter a decree fixing finally an amount to be paid by a party and
assessing all court costs against one of the parties.
Petty v. Complete Auto Transit, Inc.8 3 held that a judgment ren-

dered with consent of counsel is binding on the client unless such
consent was in violation of express directions given by the client
to the attorney and known to the adverse party or his attorney, or
unless there was otherwise fraud or collusion on the part of counsel
so consenting, participated in by the adverse party or his attorney.
Ramsey v. Wormacks 4 held that a prayer for an injunction against
a trespass and for such other and further relief as to the court might
seem reasonable and just was ample to cover an order enjoining the
78.
79.

212 Ga. 485, 93 S.E.2d 743 (1956).
214 Ga. 659, 107 S.E.2d 219 (1959).

80. 99 Ga. App. 228, 108 S.E.2d 335 (1959).
81.

99 Ga. App. 228, 108 S.E.2d 335 (1959).

82. 214 Ga. 327, 104 S.E.2d 416 (1958).
83. 215 Ga. 66, 108 S.E.2d 697 (1959).
84.

214 Ga. 722, 107 S.E.2d 180 (1959).
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defendant from obstructing a private way as well as from trespassing
on property.
Stefanick v. Ouellette8 5 held that matters purely defensive and going
in denial of plaintiff's right to recover do not afford grounds to vacate
or set aside a judgment. It must be alleged that the judgment was
procured by accident, mistake or fraud or through any defect not
amendable appearing on the face of the record or pleadings or by
perjury or any other irregularity.
Cowart v. Hartsfield8 6 held that the plenary control trial courts
have over judgments within the breast of the court is not an unlimited or arbitrary power but is one of legal discretion. In addition,
a nunc pro tunc entry is for the purpose of recording some action
that was taken or judgment rendered previously to the making of
the entry which is to take effect as of the former date. Such entry cannot be made to serve the office of correcting a decision, however erroneous, or to supply nonaction by the court.
JUDGMENT NOTWITHSTANDING THE VERDICT

A motion for a directed verdict is a necessary preliminary step toward eventually moving for a judgment n.o.v. In addition, Sunbrand
Supply Co. Inc. v. Garment Finishing Equipment Corp.87 held that a

motion for a judgment non obstante veredicto can only be considered
when it is based on the same grounds as the motion for a directed
verdict.
88
Smith v. General Motors Acceptance Corporation
held that when

a court hears a case without a jury, it renders judgment based upon
its determination of the facts and the law. However, the court does
not render a verdict in the legal sense of the word, inasmuch as the
verdict is the finding of the jury. In such a case a motion for a directed verdict is a nullity for the reason that a verdict cannot be
rendered. Since a motion for a directed verdict is a prerequisite to a
motion for a judgment n.o.v., it necessarily follows that in such a case
a motion for a judgment n.o.v. will not lie.
NEW TRIAL

The rule is that where a motion for new trial is filed during term
time and the rule nisi ordered during the term sets a time for hearing in vacation and allows movant until a final hearing to file the
85.

97 Ga. App. 644, 104 S.E.2d 156 (1958).

86.
87.
88.

99 Ga. App. 338, 108 S.E.2d 206 (1959).
99 Ga. App. 72, 107 S.E.2d 680 (1959).
98 Ga. App. 840, 107 S.E.2d 334 (1959).

MERCER LAW REVIEW

[Vol. 11

brief of evidence, a continuance of the hearing, whether by order or
by operation of law, also extends the time for filing the brief.8 9 However, Smoot v. Donaldson9o held that where a definite time in vacation
is set, either by a term order or by operation of law, for filing of the
brief of the evidence, that time cannot be extended by a vacation
order.
In Satterfield v. Fricks91 the trial judge completely lost his voice
from an attack of acute laryngitis with the result that a machine taking evidence failed to pick up the charge, and thus rendered it impossible to prepare a brief of the evidence. The court held that nevertheless the movant for a new trial was not relieved from preparing a
brief of the evidence, and in the absence of such brief no valid motion
for a new trial based on the usual general grounds could be made, and
such motion for new trial should have been dismissed on ground that
there was no brief of the evidence.
Two cases92 held that a defect in pleadings cannot be excepted to
by a motion for new trial. Where no attack was made upon a count
in a petition on the ground that it did not state a cause of action
and where the plaintiff proved his case as laid in such count, the
plaintiff was entitled to recover upon the allegations.
Bankers Fidelity Life Insurance Co. v. Wright9 3 restates the rule
that a ground of a motion for a new trial must be complete within
itself, and in order for an assignment of error to be sufficient for consideration the plaintiff in error must not only show error but also injury. Also in this regard, Leverett v. Awnings, Incorporated94 held that
under Ga. Laws 1957, pp. 224, 232-233, an assignment of error on a
portion of the charge in one ground of the motion for a new trial
which merely alleged that the portion referred to in that ground was
erroneous for the reasons set forth in another specified ground, was
sufficient to raise the question as to whether the charge was error
for any reason assigned in the ground referred to.
Manis v. Bing9" restates the rule that whether the jury verdict is
contrary to the evidence, or contrary to its weight, or decidedly and
strongly against its weight, is a question for the trial judge's discretion. He may grant a new trial on these grounds, but an appellate
court has no such power. Where the trial judge approves the verdict
89.
90.
91.
92.

Azar v. Thuma, 207 Ga. 444, 62 S.E.2d 166 (1950).
99 Ga. App. 191, 108 S.E.2d 295 (1959).
98 Ga. App. 130, 105 S.E.2d 459 (1958).
Washburn Storage Co. v. Elliott, 98 Ga. App. 81,

93.
94.
95.

Roberson v. First National Bank of Atlanta, 99 Ga. App. 156,
669 (1959).
98 Ga. App. 589, 106 S.E.2d 302 (1958).
97 Ga. App. 811, 104 S.E.2d 686 (1958).
98 Ga. App. 232, 105 S.E.2d 463 (1958).

104 S.E.2d 697 (1958);
107 S.E.2d
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the sole question for determination by the appellate court is whether
there is any evidence sufficient to authorize it.
It is a well settled rule under Code section 6-1608 that the first
grant of a new trial will not be disturbed unless the verdict of the
jury is demanded by the evidence. However, Chesser v. Tuggle96
held that where a small verdict for the plaintiff is returned in a
case where the evidence demands a verdict for the defendant, the
grant of a new trial for the iplaintiff may be successfully attacked by
the defendant should he desire to pay the small verdict rather than
move for a new trial.
Bass v. Pharr97 held that where a trial judge grants a motion for a
new trial without specifying whether he does so on discretionary
grounds or on one or more special grounds complaining of erors of
law committed on the trial of the case, there is no provision of law
under which the trial judge can be compelled to specify precisely
upon which ground or grounds the grant of a new trial was based.
This case undoubtedly led to the 1959 amendment 9s of Code section
6-1608 which states that the rule as to the first grant of a new trial
shall apply only to the first grant of a new trial on general grounds
and provides that the trial judge shall state in all cases the ground
or grounds upon which a new trial is granted and if granted solely
upon one or more special grounds, the grant of a new trial shall be
reviewable and reversed if the trial judge committed harmful error
in granting said motion on any special ground.
99
Canal Insurance Company v. Winge Brothers
held that where a

witness testifies to a fact, the presumption is, in the absence of anything to the contrary, that he is testifying from his own knowledge.
Where such a fact would ordinarily come within witness' observation
in course of his business and no effort is made on cross examination
to show that the statement was based on a conclusion and hearsay
rather than upon the witness' observation, the admission of such statement will not be held reversible error.
Peaslee-Gaulbert Corporation v. Okarma'00 held that the ruling on

a first trial is not binding on a second trial where there as been a
change in the case by a substantial change in either the evidence, the
pleadings or both.
Choate v. Carter'0 restates the rule that an objection that evidence
96.
97.
98.
99.

97 Ga. App. 774, 104 S.E.2d 495 (1958).
98 Ga. App. 125, 105 S.E.2d 236 (1958).
Ga. Laws 1959, p. 353.
97 Ga. App. 782, 104 S.E.2d 525 (1958).

100.

97 Ga. App. 809, 104 S.E.2d 548 (1958).

101.

98 Ga. App. 375, 105 S.E.2d 909 (1958).
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was irrelevant and immaterial to the issues in the case was insufficient
to present any question for decision. The court also held that the
defendant could not complain of admission of specified evidence
elicited from a witness for the plaintiff on cross-examination, where
the answers given by the witness were direct and pertinent responses
to the questions asked him.
APPELLATE REVIEW

Finality of Judgment-While the 1957 Amendment 0 2 adds three
new situations which may be considered as final judgments, relating
to pleas to the jurisdiction, pleas of res adjudicata, and demurrers
to a caveat to the probate of a will, provided such rulings would
necessarily be controlling as to the final disposition of the cause,
Carter v. Clementsl0 3 held that the overruling of a special plea in
abatement on the ground that the action was barred by limitations
was not appealable as a final judgment where such fact did not appear upon the face of the petition. Also, Besco Corporation v. Buice10 4
held that the above 1957 act cannot be construed as providing for
direct writs of error on all judgments dealing with all pleas in bar.
It is limited to those specifically enumerated in said act.
Three cases 105 restate the rule that an order allowing a plaintiff
ten (10) days in which to amend is not a final judgment and hence
not subject to review or exception after expiration of time allowed
for amendment. The court should render judgment on sufficiency of
pleadings after the expiration of this time which would supersede the
judgment allowing time for amendment. If no such judgment appears
on the record and then no assignment of error on any such subsequent
order, the writ of error is premature and must be dismissed.
The following situations were held to be not such final judgments as
can be reviewed by a direct bill of exceptions: order disallowing and
striking an amendment to a petition;106 order overruling the general
demurrer of the plaintiff to a motion of defendants to open a default
judgment; 0 7 overruling of a general demurrer to an answer; 0 8 the
sustaining of a demurrer to a defendant's plea and answer and strik102.
103.
104.
105.
106.
107.
108.

Ga. Laws 1957, pp. 224, 230.
98 Ga. App. 857, 107 S.E.2d 257 (1959).
99 Ga. App. 528, 109 S.E.2d 88 (1959).
Levy v. Logan, 98 Ga. App. 584, 106 S.E.2d 185 (1958); Morris v. Cochran,
97 Ga. App. 751, 104 S.E.2d 544 (1958); United Jewelers v. Emanuel Burton
Diamond Co., 214 Ga. 170, 104 S.E.2d 87 (1958).
Virginia Well & Supply Co. v. Landers, 99 Ga. App. 397, 108 S.E.2d 756 (1959);
Stephenson v. Stephenson, 214 Ga. 443, 105 S.E.2d 458 (1958).
Hope v. Hudgins, 98 Ga. App. 856, 107 S.E.2d 252 (1959).
Miller v. Miller, 214 Ga. 606, 106 S.E.2d 284 (1958).
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ing the same; 10 9 and an order dissolving, vacating, or modifying an interlocutory injunction and appointing a receiver."10
While neither a temporary restraining order nor a continuance
which is temporary is reviewable, 111 Stark v. Waters112 held an
order reciting that one of the petitioners was seriously ill and
could not attend court for several months and that a previous
restraining order should remain in full force and effect was the
legal equivalent of a permanent injunction and was reviewable
by direct bill of exceptions.
In Fulton v. ChattanoogaPublishing Company"l ' the defendant filed
a motion for new trial and also a motion for judgment n.o.v. The
court held that a writ of error to review a judgment denying a motion
to dismiss the motion for new trial could not be considered so long
as a motion for a judgment n.o.v. was pending in the trial court, since
14
there was no final judgment as to any material party in the case."
5
In Bagwell & Stewart, Inc. v. Bennett" the trial court overruled
general demurrers to the petition and then ruled on a plea to the
jurisdiction. Exception was taken to the latter ruling in the Supreme
Court. Thereafter, the case proceeded to trial and the jury found for
the plaintiff. An exception was then taken to the earlier overruling of
the general demurrers. The court held that upon the first appearance
of the case in the appellate court, the unexcepted rulings on demurrers
fixed the law of the case. The defendants having failed to except at
the first opportunity, thus established the law of the case that a cause
of action was alleged.
Motion to Dismiss-Burnham v. Burnham"16 held that where statements of fact in motion to dismiss writ of error were not denied, the
statements would be taken as true in passing on the motion.
Assignment of Error-The court in Moore v. Moore"17 refused to
consider an assignment of error that the judgment was "contrary to
law" on the ground that such an assignment failed to clearly specify
the error alleged to exist therein.
Todd v. Douglass-Guardian Warehouse Corporation1 8 restates the
rule that where a purported bill of exceptions sets forth numerous antecedent rulings, but there is no exception to the final judgment of the
109.
110.

Shaw v. Miller, 214 Ga. 225, 104 S.E.2d 128 (1958).
Silver v. Montrose Corporation, 214 Ga. 744, 107 S.E.2d 823 (1959).
111.
GA. CODE § 6-701.
112. 214 Ga. 597, 106 S.E.2d 401 (1958).
113. 98 Ga. App. 473, 105 S.E.2d 922 (1958).
114. See also Wood v. Sheppard, 99 Ga. App. 537, 109 S.E.2d 69 (1959).
115. 214 Ga. 780, 107 S.E.2d 824 (1959).
116. 215 Ga. 57, 108 S.E.2d 706 (1959).
117. 215 Ga. 47, 108 S.E.2d 704 (1959).
118. 98 Ga. App. 673, 106 S.E.2d 357 (1958).
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court, the bill cannot be amended to add an exception to the final
judgment.
Henry v. Davis"l 9 held that where error is assigned upon a judgment
entered upon an oral motion to dismiss a case or some part thereof,
an assignment of error not disclosing the grounds upon which such
oral motion was based is insufficient to present any question for adjudication.
Sturkie v. Skinner120 restates the rule that as to an assignment of
error, he who alleges error has the burden of showing it affirmatively
by the record.
Witherspoon v. Wright 2' held that a bill of exceptions which does
not show what grounds a petition for certiorari was dismissed presents no question for decision.
Stripling v. Calhoun 122 restates the rule that the court can never
presume error, but the burden is on the complaining party to make
it appear clearly.
Brief of Evidence-A question was raised in Fellows v. Guthrie123 as
to an alleged failure of the trail judge to approve the attached brief
of the evidence. The plaintiff in error contended that the brief of
evidence preceded the trial court's certificate at the time the bill of
exceptions was certified, and that page four of the bill of exceptions
which contained the certificate should have actually been marked
page 138 by the clerk. The court held that where the certificate of
the trial judge to the bill of exceptions, as provided by Code section
6-806, is on a page which clearly indicates that the brief of evidence
is contained in the bill of exceptions and precedes this certificate,
and in addition the clerk of the trial court, by supplemental certificate
bearing his seal, certifies that he took the bill of exceptions
apart and in placing it back together misplaced the page by inserting
it at page four instead of following the brief of evidence where it was
originally, the appellate court will not refuse to consider the brief of
evidence, since whatever precedes the judge's certificate is a part of
the bill of exceptions, and may be verified by the certificate alone.
Five cases 124 were affirmed by the Supreme Court and the Court of
119.
120.
121.
122.
123.
124.

98 Ga. App. 737, 107 S.E.2d 236 (1958).
214 Ga. 264, 104 S.E.2d 417 (1958).
98 Ga. App. 465, 106 S.E.2d 159 (1958).
98 Ga. App. 354, 105 S.E.2d 923 (1958).
214 Ga. 195, 104 S.E.2d 205 (1958).
Moore v. Moore, 215 Ga. 47, 108 S.E.2d 704 (1959); Evans v. Anderson, 214
Ga. 828, 108 S.E.2d 268 (1959); Ivester v. Miller, 98 Ga. App. 359, 105 S.E.2d
774 (1959); Lotson v. Housing Authority of Savannah, 99 Ga. App. 622, 109
S.E.2d 64 (1959); Knudsen v. Duffee-Freernan, Inc., 99 Ga. App. 520, 109
S.E.2d 339 (1959).
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Appeals on the ground there was no bona fide effort to brief the
evidence by eliminating extraneous material.
Kiser v. Kiser 125 restates the rule that where a bill of exceptions
has been certified and signed by the judge and filed in the clerk's
office of the trial court, as required by law, in legal contemplation
the appellate court acquires jurisdiction of the case. Any further action
by the trial court such as allowing an amendment to the petition prior
to remittitur from the appellate court being filed in the trial court,
is coram non judice and void.
Tender of the Bill of Exceptions-If under Code section 6-909, a
judge returns a bill of exceptions to a party for correction, such party
has a reasonable time in which to perfect the bill of exceptions and
retender same for certification, unless there is a delay occasioned by
providential cause or imperative necessity, in which case such cause
of delay shall be included in the certificate of the trial judge. 126 As to
12 7
what will be considered an unreasonable delay, Phillips v. Taylor
held that the greatest length of time a party has from the time a bill
of exceptions is returned to him for certification is no longer than
the time provided by law for the tender of the original bill of exceptions, unless a longer delay is occasioned by providential cause or imperative necessity, which should appear in the certificate of the judge.
Moody v. Holloway, 28 held that there is no provision of law authorizing tender of a bill of exceptions to a judge's office in his absence. Merely leaving the bill of exceptions on the judge's desk in his
office within the time provided by law does not constitute tender.
Two cases 129 were dismissed for failure to tender the bill of exceptions within the time provided by law.
Certification of the Bill of Exceptions-Two cases130 dismissed the
writ of error for want of jurisdiction because the certification of the
bill of exceptions was qualified and not unconditional.
State Farm Mutual Automobile Insurance Co. v. Jones131 held that
if it appears from the bill of exceptions that the same was tendered
to the judge within the time required by law, a mere failure on his
part to sign the same within the time prescribed shall be no cause
for dismissal, unless it should appear that the failure to sign and certify
125.
126.
127.
128.

214 Ga. 849, 108 S.E.2d 265 (1959).
Salyard v. Salyard, 207 Ga. 619, 63 S.E.2d 398 (1951) .
214 Ga. 221, 104 S.E.2d 96 (1958).
98 Ga. App. 697, 106 S.E.2d 350 (1958).

129.

Johnson v. Johnson, 98 Ga. App. 588, 106 S.E.2d 176 (1958); Moore v.
Moore, 215 Ga. 47, 108 S.E.2d 704 (1959).

130.

Henry v. Davis, 99 Ga. App. 92, 107 S.E.2d 849 (1959); National Ass'n for
Adv. of Col. People v. Williams, 98 Ga. App. 74, 104 S.E.2d 923 (1958).
98 Ga. App. 46, 104 S.E.2d 725 (1958) .
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the same by the presiding judge within the time prescribed by law was
caused by some act of the plain-tiff in error or his counsel.
In Davis v. Martin Theaters of Georgia, Inc.13 2 the bill of exceptions

could have been presented to the trial judge within thirty (30) days
of the date of the judgment but was not done so because the judge
was ill at his home and the courthouse was closed during a portion
of that period. Instead the bill was presented to a judge of another
circuit. The Court of Appeals held that the 1957 Amendment 133 to
Code section 6-906 does not apply since the judge was not absent from
his circuit, nor was he so incapable of acting as to require another
judge, nor was the bill tendered to the clerk and certified thereafter
by the trial judge.
Henry v. Davis" 4 held that where in a proceeding from mandamus
to compel the trial judge to sign a bill of exceptions where some of the
exceptions offered to the bill were valid and a movant failed to comply in such manner as to retender the document in a proper form,
the petition would be denied. In order to obtain a mandamus nisi
against the trial judge to show cause why he should not sign the bill
of exceptions in the form tendered, it must appear from the application
and exhibits that the action of the trial judge in requiring corrections
1 5
in the bill of exceptions tendered was palpably erroneous. 3
Service of the Bill of Exceptions-Fourcases 136 restate the rule that
a waiver of notice of a bill of exceptions prior to presentation to the
trial judge for certification does not dispense with service of the bill
of exceptions or waiver thereof. In the absence of such service or waiver
the writ of error is dismissed.
Stovall v. Ledbetter"37 restates the rule that service of the bill of
exceptions may not be made by mail, even under the act of 1953 permitting proof of service by unverified certificate of counsel.
8
Filing of the Bill of Exceptions-Sasser v. Buchanan"1
restates the
rule that failure to file the bill of exceptions within fifteen (15) days
from the date of the certificate of the judge is jurisdictional and the
writ of error would be dismissed.
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Mandamus-French v. Long'3 9 involved a mandamus proceeding
against a judge of a Superior Court requiring him to set and assess a
reasonable supersedeas bond pending his consideration of a motion
for a new trial in a criminal case in which no bill of exceptions had
been tendered. The Court of Appeals held it had no original jurisdiction to issue a writ of mandamus to a judge of the Superior Court to
require him to perform any act except in aid of a party bringing the
case to the appellate court by writ of error and cannot, by such a writ,
compel the trial court to take any step in a case pending in that court
and in which no writ of error has been sued out or applied for. However, ten months later this same court held by a vote of four to two
in Garland v. Tanksley14° that it had the inherent power to grant a
supersedeas of a trial court judgment even prior to the filing of a bill
of exceptions in the trial court below.
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