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CONDITIONAL SALES

The moment at which title and risk of loss pass to the buyer of a
chattel has always been a rather technical subject, but it is necessarily
so. The large number of cases turning on the subject goes to show,
not that the subject is too technical, but simply that the parties fre-
quently fail to contract with reference to it. A recent case is a good
example.1 In an action for the purchase price of goods which arrived
in a damaged condition, the oral evidence of the contract showed no
retention of title provision, but the buyer attempted to prove that
it was a conditional sale by a statement in the invoice that title re-
mained in the seller until payment in full. The buyer was attempting
to take advantage of Georgia Code section 96-108 (1933), which gives
a conditional buyer a right to a rescission or an abatement in price
when the chattel is destroyed or damaged without his fault (and the
parties have not contracted otherwise). The court held that the sale
was absolute. The title and risk of loss passed when the goods were
delivered to the carrier. The unsigned invoice, though it contained
a retention of title provision, was no evidence of a conditional sale.

Since most conditional sales are financed by someone other than
the conditional seller, the terms of assignment of the contract are fre-
quently contained in the contract itself. In Andrews v. G.M.A.C. 2 such
a provision, which stated, "This assignment of the within contract is
and shall be without recourse to the undersigned," and which was
duly subscribed by the dealer, was held sufficient as against a general
demurrer to show an intention on the part of the dealer to transfer its
title to the contract.

While the legal title to a chattel sold on conditional sale remains
in the seller, he holds it solely as security for the payment of the pur-
chase price. It follows, as was held in G.M.A.C. v. Jones,3 that the
holder of the conditional sales contract cannot maintain trover against
the one in possession (even though that one is not the conditional
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1. Lupo Co. v. Brown-Wright Hotel Supply Corp., 99 Ga. App. 410, 108 S.E.2d
767 (1959).

2. 98 Ga. App. 639, 106 S.E.2d 174 (1958).
3. 98 Ga. App. 391, 106 S.E.2d 67 (1958).
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buyer) unless he alleges that the buyer has in some way breached the
contract.

The restricted nature of the legal title retained by a conditional
seller is also illustrated by Atlanta Trailer Mart, Inc. v. Warr.4 As a
defense to an action for the balance due on a conditional sale note,
the buyer set up (1) an alleged agreement by which the seller agreed
to accept return of the chattel and to refund the down payment, and
(2) the fact of the seller's advertising the chattel for sale at a certain
price or for trade for another chattel of equal value. The court held
that the alleged agreement would be sufficient proof of a rescission of
the conditional sale, and also that the jury would be authorized to find
that the offer of the seller to trade the chattel (which was not au-
thorized by the contract) was itself an exercise of complete dominion
over the chattel as the property, of the seller rather than as an at-
tempt to foreclose on it as the property of the buyer.

Associates Discount Corp. v. Willard5 turned on the relative priori-

ties of an unrecorded conditional bill of sale and an affidavit of fore-
closure of a mechanic's lien. It held that, since the subsequent me-
chanic's lien was created by operation of law rather than by contract,
it was inferior to the conditional bill of sale even though the latter
was unrecorded. The court pointed out that the act of 19576 put con-
ditional sale contracts in the same category as bills of sale to secure
debt insofar as their priority is affected by the question of recording.

WARRANTIES

While it appears to the writer that a larger than usual number
of cases dealing with warranties in the sale of goods reached the ap-
pellate courts during the survey period, none of them represented any
significant development in this field of the law.

Where a buyer and seller have entered into a contract containing an
express warranty of quality, justice demands that any dispute over the
quality should be settled in accordance with the terms of that war-
ranty. Accordingly, where the warranty was expressly limited to re-
placement at the dealer's location, and implied warranties were ex-
pressly excluded, a petition which alleged a breach of warranty, but
(lid not allege that the buyer had presented the chattel at the dealer's
location for correction, was subject to a general demurrer. The buyer
must show compliance with the terms of the warranty or that the
seller has waived such compliance.7

4. 98 Ga. App. 253, 105 S.E.2d 600 (1958).
5. 99 Ga. App. 116, 108 S.E.2d 110 (1959).
6. Ga. Laws 1957, p. 167; GA. CODE § 64-1403 (1933).
7. Christie v. Thomasville Sales Co., 98 Ga. App. 151, 105 S.E.2d 254 (1958).
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While certain implied warranties will arise automatically unless
the contract contains strong language to exclude them, 8 it is error to
allow the question to go to a jury on the ground of ambiguity if such
strong language is used. Thus, in Wilson v. Eargle,9 a provision that
"no other agreement or guarantee, oral or written, express or implied,

shall limit or qualify the terms of the contract, and no warranty of
said chattels has been made unless herein expressed" was held suf-
ficiently strong and unambiguous. As a matter of fact, it is difficult

to conceive of language which would more specifically exclude all im-
plied warranties; yet, the trial court had overruled the seller's general

demurrer on the ground that it was sufficiently ambiguous to go to a
jury.

The obvious way to avoid the technical rule of sales law that war-

ranties will not run with a chattel unless there is privity of contract
is to show that there was such privity. Watson v. Knox Metal Products,
Inc.10 illustrates how this may be done even though there is no con-

tractual relationship whatsoever between the original seller and the
ultimate buyer. The ultimate buyer (A) ordered automotive equip-
ment from B, who sub-contracted the order to C, who ordered the
equipment from the original seller (D). After delivery, A complained
to B about a breach of warranty. C, in order to make good its warranty

to B (and that of B to A), replaced the defective parts, and then sued
D for its expenses. The court found that the warranty being sued upon
was actually one between C and D, because their contract was made
with reference to the warranty specifications set out in A's original
order from B. The traditional rule of privity to the effect that "the

benefit of a warranty on the sale of personalty does not run with a
chattel on its resale and does not inure to the benefit of a subsequent
purchaser of the chattel so as to give him any right of action on the
warranty as against the original seller"11 was inapplicable because

the action was between C and D, and their contract made the war-
ranty specification a part of their contract. The fact that the war-

ranty was for the ultimate benefit of A does not prevent C's recovery
from D on the express terms of their contract.

In an action for damages and for rescission of a sale, allegations of

actual fraud in inducing the contract will stand against a general de-
murrer.' 2 In such a case, no form of limitation of warranty will pro-

8. GA. CODE § 96-301 (1933).
9. 98 Ga. App. 241, 105 S.E.2d 474 (1958).

10. 98 Ga. App. 435, 105 S.E.2d 904 (1958).
11. Quoted by the court from Am. JUR. Sales, § 307.
12. General Machinery Corp. v. Best Supply CO., 99 Ga. App. 250, 108 S.E.2d 158

(1959).
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tect the wrongdoer. Even proof that it was an "as is" sale will not
protect him if the limitation itself were procured by such fraud as
would vitiate a contract.

The elements of an action for breach of the implied warranty of
title are the invalidity of the seller's title and loss to the buyer flow-
ing therefrom. An allegation that the chattel was encumbered by a
certain conditional sale contract is equivalent to an allegation that
the encumbrance is a valid one.13 Its validity may also be inferred
firom allegations that the buyer had been forced to satisfy the en-
cumbrance in order to protect the title of a subsequent purchaser. The
holder of the duly recorded conditional sale contract could have re-
covered a money judgment against any person who, subsequent to the
recording, possessed or disposed of the chattel.

A purchaser is not bound to discover defects warranted against

prior to installation and use of the chattel if the defects are such as
will not become apparent until after installation and use for a period
of time.

14

MISCELLANEOUS CHATTEL TRANSACTIONS

A unique application of the doctrine of accession was involved in
Hudgins Co. v. Oids,15 and the reader of the case iray well be left in
doubt as to whether justice has been done. At the same time, it is
difficult to refute the reasoning of the court. The state highway de-
partment had condemned land and a building thereon, in which
building were an elevator and a steam boiler both of which were so
attached to the realty that under the doctrine of accession they were
a part of it. After the condemnation the highway department con-
tracted with a wrecking company to clear the land for highway pur-

poses, the contract providing that "any material salvaged by the con-
tractor from clearing the right of way under this contract shall become
the property of the contractor." After the making of this contract,
but before the highway department had given the wrecking company
clearance to go ahead with the work, the former owner of the land
(condemnee) removed the elevator and steam boiler. The Court of

Appeals affirmed the granting of a nonsuit in the trover action of
the wrecking company against the former owner. Prior to removal
of the articles, title to them was in the highway department. The
wrecking company's contract expressly provided that title to these and
other such articles would vest in the wrecking company when it sal-

13. Welfare Finance Corp. v. Clyde Waters, 98 Ga. App. 20, 104 S.E.2d 669 (1958).
14. Allen Tile and Marble Co. v. Vinyl Plastics. Inc., 99 Ga. App. 186, 107 S.E.2d

881 (1959).
15. 99 Ga. App. 475, 109 S.E.2d 77 (1959).
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vaged them. They were never salvaged; hence, no title ever vested in
the wrecking company which would support an action in trover. The
court stressed, it seems unduly, the fact that nothing in the record
negatived the possibility that the highway department might have sold
the articles to some third person prior to its authorizing the wrecking
company to proceed with its work.

Where does this leave the plaintiff? The highway department has
done it no wrong unless it has breached its contract with it by selling
the articles to a third person, and the record clearly refutes thaL The
condemnee has just as clearly converted somebody's personalty, but
not the plaintiff's. Perhaps the plaintiff would have a cause of action
against the condemnee for wrongful interference with plaintiff's con-
tract with the highway department, but it is not at all clear that the
condemnee did so with knowledge of the terms of that contract,
an essential element in this form of action.1"

The infinite variety of commercial transactions is bound to create
some doubt as to when compliance with the bulk sales law is essential.
In McLeod Motors, Inc. v. Hardy17 personalty had been sold on credit
to a partnership. One of the two partners then sold his interest in the
firm to his partner, executing an affidavit in purported compliance
with the bulk sales law. The remaining partner (now sole owner)
then sold his business to a corporation, but did not comply with the
bulk sales law. When the original seller of the personalty filed a pur-
chase money attachment, the corporation filed its claim to the pro-
perty. It was held that the parties had complied with the bulk sales
law when such compliance was not required (in the sale by a partner
of his interest to another partner), and had failed to comply with it
when compliance was required (in the sale of the entire business to
the corporation). It followed that, in both sales, the purchaser ac-
quired the exact interest of his seller; i.e., title subject to the pur-
chase money claim of the original seller.

Whether one has given another apparent authority to transfer his
interest in personalty or whether he is merely estopped from later as-
serting his ownership usually leads to the same result; so a discussion
of which circumstance existed is usually only academic. In Dealers'
Discount Corp. v. Trammell's the owner had delivered his automobile
to a used-car dealer for sale on his behalf. The dealer then borrowed
money from a finance company, and gave it a bill of sale to secure
debt to the car. The dealer defaulted, the finance company foreclosed
and took possession of the car, and the owner sued in trover. Judgment

16. See PROSSER, TORTS, p. 720, (2d Ed.).
17. 99 Ga. App. 66, 107 S.E.2d 915 (1959).
18. 98 Ga. App. 748, 106 S.E.2d 850 (1958).
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for the owner was reversed on the ground that he had given the dealer
apparent authority to treat the property as its own. The court stated
that the case is "squarely on all fours" with an early Georgia case 19

in which the seller of personalty, who was allowed by the buyer to
retain possession, mortgaged it as his own. But is that the situation
here? Retention of possession by a seller has always created a re-
buttable presumption of fraud.20 Here there was no sale by the owner
to the dealer. If the decision is correct, it must stand on the doctrine
of apparent authority.

Inquiry by a property owner and assurance by a materialman that
lumber used to improve the owner's realty has been paid for amount,
not to a waiver of the materialman's lien, but to an estoppel to as-
sert it.21 It is immaterial that the contractor's check given in payment
for the material later was returned for insufficient funds.

19. Dollner, Potter & Co. v. Williams, 29 Ga. 743 (1859).
20. This stigma has been removed in the case of personalty mortgaged or con-

veyed as security for a debt. Ga. Laws, 1952, p. 154.
21. West Lumber Co. v. White, 99 Ga. App. 169, 107 S.E.2d 906 (1959).


