
CRIMINAL LAW

By H. T. O'NEAL, JR.*

It would be difficult, if not absolutely impossible, to convince any
of the defendants in the criminal cases in this survey period that their
particular case or cases were not the most noteworthy of all the cases
in Georgia jurisprudence. For the purposes of a scholarly law journal,
however, such a school of thought is not necessarily true. Since this
article completes a decade of surveys of the decisions in criminal law,
many cases, whether important or not, should not be included in this
discourse because the propositions they expound have been treated
in past years. Following the practice employed in each of the nine

previous criminal law articles, only those decisions will be treated
here which have not been dealt with before. Hence, each criminal law
article in these surveys contains a distinct and different subject matter
from any of its predecessors.

The case of the City of Macon v. Massey' is of signal importance.
The case originally came from the Recorder's Court of the City of
Macon. It was a contempt proceeding arising from the conduct of one
Massey who, being dissatisfied with a conviction of his son for a traf-
fic offense, called the judge on the telephone to discuss the matter.
It appeared that the judge felt that the telephone conversation had
gone too far so he terminated it by hanging up the telephone. Massey
subsequently appeared at the judge's office allegedly to seek redress
for the conduct of the judge in terminating the telephone conversation
and he evidenced a desire to beat up the judge. He was held in con-
tempt of the Recorder's Court and the case subsequently came before
the Court of Appeals of Georgia for review. That court, being of the
opinion that Massey was only addressing a private insult, held 2 that no
contempt had been committed and accordingly reversed the conviction
for said offense. An application for certiorari was granted and the
Supreme Court summarily reversed 3 this decision of the Court of Ap-
peals. It held that the time has not vet arrived in Georgia when a per-
son dissatisfied with the results of a judicial proceeding may with
impunity require a judge to discuss the matter with him. Quoting the
old case of Baker v. State,4 the Supreme Court observed:
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1. 214 Ga. 589, 106 S.E.2d 23 (1958).
2. Massey v. City of Macon, 97 Ga. App. 790, 104 S.E.2d 518 (1958).
3. See note 1,supra.
4. 82 Ga. 776, 9 S.E. 743 (1889).
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What law confers on a suitor the right to converse about his
case with a judge out of court? .... .If the judge had to
scramble with a mob of suitors or others to reach the bench
every morning, and then could punish none of them for the
indignity which they had offered the law and the public
authority, because he had not succeeded in formally opening
the court for the day's business before he was insulted, he
would soon become powerless to administer justice.

If the Supreme Court had not held as it did, one could easily envision
a complete breakdown of the administration of justice in 'Georgia. This
is necessarily true because our judges would otherwise have to be se-
lected on the basis of their physical power and pugilistic ability
rather than for strength of character and learning in the law.

The Georgia Code 5 provides that a defendant is entitled to a change
of venue in a criminal case when evidence shall reasonably show that
there is a probability or danger of lynching or other violence. The
Court of Appeals has rendered a decision6 giving a most interesting
interpretation of the word "violence" as used in the statute. It held
that this word did not mean only physical violence as might be ad-
ministered by mobs or other lawless elements but that it also meant
violence to the right of a fair and impartial trial. Accordingly, where
the undisputed evidence showed that the defendant's witnesses were
afraid to testify in his case, his fundamental right to a fair trial was
violently dealt with within the meaning of the statute and he had a
right to a change of venue.

Several important decisions have been rendered which deal with
the requisites of an indictment or accusation and of the consequences
of defective ones. The Court of Appeals held in Hodges v. State7 that
where an accusation for misdemeanor had been pending for several
years past the limitation period and such accusation was then nol
prossed, a new accusation could be filed within six months by pleading
therein that the statute of limitations had been tolled by a pending
case and that such new accusation was filed within six months of the
nol pros of the previous accusation. By way of explanation of this
decision it should be pointed out that a Georgia statutes provides
that indictments in all misdemeanors may be found within two years
after the commission of the offense, and at no time thereafter, but that
if an indictment is found within the time limited and for any in-
formality shall be quashed or a nol pros entered then a new indictment

5. GA. CODE ANN. § 27-1201.
6. Yancey v. State, 98 Ga. App. 797, 107 S.E.2d 265 (1959).
7. 98 Ga. App. 97, 104 S.E.2d 704 (1958).
8. GA. CODE ANN. § 27-601.

[Vol. 11



CRIMINAL LAW

may be found and prosecuted within six months from the time the
first is quashed or the nol pros entered. The decision of the Court of
Appeals construing this statute was carried to the Supreme Court by
writ of certiorari and the decision of the Court of Appeals was re-
versed. 9 The Supreme Court held that for a second indictment to
properly plead a toll of the statute of limitations it must not only
allege that a previous indictment was returned within the limitation
period and the new indictment returned within six months of the nol
,pros of the old, but there must be a further allegation that the first
indictment was not nol prossed because of a fatal defect therein or
because it was void but that such nol pros was for an "infonality"
or some other good reason which did not render it void. The logic of
this decision should be readily apparent; and it. ought to be of con-
siderable interest to prosecuting attorneys throughout the state inas-
much as most prosecuting offices frequently find it necessary to at-
tempt to revive some old case which has long rested in a suspense
file. Another decision dealing with the requisites of an indictment is
Flanders v. State.") In this case an attack was made upon an accusa-
tion for driving a motor vehicle under the influence of intoxicants be-
cause of its failure to allege whether the motor vehicle in question
was operated upon a public highway or private street or private
property. In disposing of the problem, the Court of Appeals held
that it is only necessary to allege the place of commission of a crime
when the statute involved makes the character of the place an essential
element of the offense.

This survey period has produced some decisions ruling upon the
admissibility of evidence and the effects of prejudicial evidence which
was admitted. In a trial tinder a multi-count indictment the evidence
as to each count must be so complete that it will clearly appear that
the defendant is not being convicted under more than one count
for the same offense. 1 Another decision' 2 dealt with the situation
in which evidence was admitted to prove six different counts of an
indictment, three counts of which were subsequently held to have been
barred by the statute of limitations. The Court of Appeals reasoned
that the conviction under all counts would have to be reversed be-
cause the evidence produced to support the three void counts amounted
to improper proof of extraneous crimes once the three defective counts
were deleted from the indictment. Such a decision holding that proof

9. Hodges v. State, 214 Ga. 614, 106 S.E.2d 795 (1959).
10. 97 Ga. App. 779, 104 S.E.2d 538 (1958).
11. Phillips v. State, 99 Ga. App. 424, 108 S.E.2d 721 (1959); Estes v. State, 98

Ga. App. 521, 106 S.E.2d 405 (1958).
12. Hodges v. State, 99 Ga. App. 295, 108 S.E.2d 164 (1959).
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of a different, distinct, and independent crime is ground for a new
trial is Kelley v. State.13 In this case the prosecution sought to prove
that the motive of the defendant in striking the prosecutrix was the
rage of a jealous lover and to further their theory they proved that
he had on some other occasion beaten up another man who made
romantic overtures to the prosecutrix. It was held that this was im-
proper. It is very difficult to understand how the Court of Appeals
could have failed to apply this same principle in the case of Griffin
v. State.14 In that case, a whiskey prosecution, a sheriff testified that
he had had a number of reports that the defendant was selling whiskey.
The trial court ruled out this evidence but refused to grant a mistrial.
The Court of Appeals rationalized that the harm of such testimony
was not so great that it could not be removed by curative instructions
of the trial judge. It is difficult to imagine evidence any more pre-
judicial to a man on trial for violating the alcohol control laws than
testimony by the local sheriff that he had infornation that the de-
fendant was actually in the whiskey business. This decision is not in
keeping with many previous decisions of the Court of Appeals. Another
surprising decision is that of Williams v. State.1 In this case the Court
of Appeals upheld the right of a solicitor to argue to the jury that
the defendant's statement was not made under oath. The unsworn
statement is a great institution of Georgia law, but it should be re-
membered that it was not created by defendants. It is a creation
sired by the law of our land. In Georgia, a defendant cannot give
any explanation to the jury except through the medium of his un-
sworn statement. It is therefore an evil vice to allow a solicitor to damn
a defendant for using the only device that the law allows him. to use.
It is submitted that on some future occasion our appellate courts
may well want to reconsider the proposition expounded in this case
to the end that it may be done away with and fair play reinstituted in
the argument of criminal cases to juries. This may well be one of
those cases where the evidence of guilt was so abundant that the court
did not feel that this conduct of the solicitor could have changed the
result of the case. Even so, it has laid down a dangerous rule for future
cases.

Crowe v. State 6 is a timely decision and one which practitioners of
criminal law should be glad to see handed down. While one could
probably, by a process of reasoning, have predicted that a motion for
a judgment notwithstanding a verdict was applicable to a criminal

13. 98 Ga. App. 324, 105 S.E.2d 798 (1958).
14. 97 Ga. App. 772, 104 S.E.2d 511 (1958).
15. 98 Ga. App. 346, 105 S.E.2d 771 (1958).
16. 98 Ga. App. 185, 105 S.E.2d 353 (1958).
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as well as a civil case the case just cited has conclusively so held. The
procedure to be followed in a criminal case is exactly the same as in a
civil case. That is: a motion for directed verdict should be made and
this should subsequently be followed up by a motion for a judgment
notwithstanding the verdict. Where this is properly done and verdict
of acquittal is demanded under the evidence, the appellate court
will order that a judgment of acquittal be entered by the trial court.

It is not easy to draw a clear line of demarcation between substantive
criminal law and mere rules of evidence or procedure. However, a few
decisions will be mentioned here under the theory that they appear
to have a number of attributes of substantive criminal law. The case
of Brooks v. State17 deals with the matter of showing guilt of the
principal in the prosecution of a fence for receiving stolen goods. It
holds that the guilt of the principal is the essential thing rather than
his mere identity. Further, it has been held ' s that in cases where the
principal thief is unknown no burden devolves upon the prosecution
to show that the defendant was not the principal thief. The court
sagely observed that if it were possible to prove such a fact the prin-
cipal thief would no longer be unknown. The case of Smith v. City of
Albany' is an intriguing case. Its subject matter was the validity of
an ordinance which prohibited mere possession of lottery tickets, and
it is of interest because many cities throughout the state have almost
identical ordinances. It may be well to point out that these ordinances
have been enacted so that cases can be prosecuted which fall short of
a violation of state law, the state law20 being that mere possession of
lottery tickets is not a crime. The Court of Appeals says in the Smith
case, supra, that such an ordinance is not void as being a special law
encroaching upon a field already covered by general law. It does not
appear possible to reconcile this case with the landmark decision of
Beard v. City of Atlanta21 which says that if a general law

• . . is not exhaustive and fails to reach every minute element
of the subject dealt with, the remedy and the only consti-
tutional remedy for a more exhaustive legislative treatment, is
by amendment of the general law by a general enactment. It
cannot be done by amending or supplementing the general
law by a special law . . . . The mere fact that the special
law deals with some remote segment or element of the gen-
eral subject embraced i.n the general law, which segment or

17. 98 Ga. App. 13, 104 S.E.2d 620 (1958).
18. Stanley v. State, 97 Ga. App. 828, 104 S.E.2d 591 (1958).
19. 97 Ga. App. 731, 104 S.E.2d 488 (1958).
20. Maddox v. State, 99 Ga. App. 438, 108 S.E.2d 758 (1959).
21. 91 Ga. App. 584, 86 S.E.2d 672 (1955).
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element is not dealt with in the general law, does not alter
the fact that such a special law is enacted in a case where
provision has been made by an existing general law.

The obvious intention of this decision was to prevent municipalities
from making a patchwork of ordinances around state laws. The doc-
trine of the Beard case, supra, which was grounded on solid authority,
should have been a sufficient basis upon which to strike down the
ordinance in question.

The rule as to admissions made with a view to compromise which
has always been applied in civil cases has now been used in a crimi-
nal prosecution.2 2 Where a defendant being prosecuted for bastardy
made a deal whereby he would pay $25.00 per month for support
of the bastard child in return for an agreement that the indictment
remain in a dead file so long as the payments were made, such agree-
ment was only an offer of compromise and not an admission of guilt,
in a subsequent prosecution of the indictment. There is one other
decision which should be noted. There is a well-known legal pre-
sumption of wide application that where husband and wife are living
together all household effects, including any unlawful objects, are
presumed to be in possession of the husband. In the case of DeFreese
v. State23 it was held that such presumption is not applicable where
a wife is operating a business in the part of the residence where
contraband is found. Liquor found in such a place of business can-
not be attributed to the husband by virtue of the aforementioned
presumption. It might not be inappropriate to observe that this should
complete the last stage of the emancipation of American womanhood.

22. Simmons v. State, 98 Ga. App. 159, 105 S.E.2d 356 (1958).
23. 98 Ga. App. 154, 105 S.E.2d 407 (1958).
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