
CONTRACTS

By EDGAR H. WILSON*

One of the most frequently litigated contract problems in recent
years has been that of the validity of a contract signed by a party who
has not read it. The Georgia decisions have gone to extreme lengths
in protecting the validity of written contracts.' Four cases decided
during the survey period dealt with this problem.

In Martin v. A lford2 the supreme court in refusing cancellation
of a deed reaffirmed the Georgia rule that a party to a contract who
can read must read or show that he was prevented from reading by
fraud. The court quoted with approval the following statement from
an earlier decision: "Nor in such case will a mere fraudulent state-
ment by the opposite party or his agent as to the contents of the
writing furnish a legal excuse; . . ."3 The same rule was applied
to charge a wife with knowledge of the contents of a writing which
she signed believing it was a paper agreeing that her husband
might have a divorce when in fact it was an acknowledgment of
service, waiver of process and a consent that the case be tried at the
first term.4 However, the supreme court held in Sheldon v. Hargrose5

that the strict rule regarding writings did not apply in a situation
where there was a mutual mistake of fact and allowed reformation
of a deed where both parties intended the deed to cover one lot but
which deed in fact covered two lots.

An exception to the rule that a party is bound by the instrument
he signs was applied in Mutual Savings Life Insurance Company v.
Hines.6 The action was brought by a beneficiary on a life insurance
policy. The insurer based its defense on an accord and satisfaction.
It appeared that the plaintiff did not understand the nature of the
release he signed and was told by insurer's agent that it dealt with
"some kind of deduction about being paid up ahead." The plaintiff
was unable to read. The court held that an illiterate person who signs
a written instrument relying on the misrepresentation of the other
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1. For a discussion of other cases involving this problem see Wilson, Contracts,
9 MERCER L. REV. 52

2. 214 Ga. 4, 102 S.E.2d 598 (1958).
3. Livingston v. Barnett, 193 Ga. 640, 19 S.E.2d 385, 386 (1942).
4. Musgrove v. Musgrove, 213 Ga. 610, 100 S.E.2d 577 (1957).
5. 213 Ga. 672, 100 S.E.2d 898 (1957).
6. 96 Ga. App. 442, 100 S.E.2d 466 (1957).



party is not bound by the writing unless he has reasonable grounds
to suspect the good faith of the other party. The opinion does not
make it clear whether it is necessary for the party making the mis-
representation to know that the signer cannot read.

Three supreme court cases involved the validity of provisions in
employment contracts whereby employees agreed not to later com-
pete with their employer. An agreement not to compete for a period
of two years with no limit as to territory was held to be in general
restraint of trade and thus contrary to public policy in Vendo Com-
pany v. Long.7 In another case8 an agreement not to compete for a

period of three years anywhere in Georgia was too oppressive to justify

an injunction. But an injunction against former employees was upheld
in Kessler v. Puritan Chemical Company9 where the agreement not

to compete was limited for a period of two years and to the sales

territory which the employment covered. The action of the lower

court in granting injunctions against the defendant corporation in
which the former employees were stockholders and against the wife

of one of the former employees was reversed.

A contract for the sale of "slot machines" was held to be unlawful

and contrary to public policy in Standard Club v. Saphire.lo Likewise,

on grounds of public policy, relief was refused in Wellman v. Roberts"

where it appeared that plaintiff had contributed money toward the

purchase of real estate and agreed to live on the property with the

defendant as his wife without a ceremonial marriage. The defendant
purchased the property in his own name and later married another

woman. The illegal and immoral nature of the consideration pre-

cluded plaintiff's right to have a portion.of the title to the property

decreed to her.

The plaintiff in Hamilton v. Daniel12 sought specific performance

of a real estate sales contract. The contract contained the following
provision: "The purchase price of said property shall be $3,200, to

be paid as follows: Assume the existing loan and pay the seller

the balance in cash." The supreme court ruled that the provision

was too indefinite to sufficiently identify the loan. The position that

parol evidence could not be admitted to identify "the existing loan"

7. 213 Ga. 774, 102 S.E.2d 173 (1958).
8. Artistic Ornamental Iron Company v. Wilkes, 213 Ga. 654, 100 S.E.2d 731

(1957).
9. 213 Ga. 845, 102 S.E.2d 495 (1958).

10. 97 Ga. App. 135, 102 S.E.2d 72 (1958).
11. 213 Ga. 740, 101 S.E.2d 712 (1958).
12. 213 Ga. 650, 100 S.E.2d 730 (1957).
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is unduly harsh. If parol evidence would establish that there was only
one "existing loan" there is no reason why the agreement should not
be enforced. Of course, if there was more than one loan at the time
the contract was executed a latent ambiguity would be present and
the contract would offer no clue as to which loan was intended.

In another case1 3 the holding that a real estate contract was too
indefinite to be enforceable was on sounder grounds. The contract in
question provided: " . . . purchaser to secure a first loan on said
property in the sum of at least $12,500." Since the interest rate, terms
of repayment and other essential terms of the loan were not agreed
upon, enforcement of the contract would require the court to prescribe
essential terms where the parties had failed to do so.

In still another real estate case1 4 indefiniteness was found in the
description of the property. The only description contained in the
contract was the following: "All that tract of land in 4582 Club
Drive." The contract also contained a statement providing, "legal
description to be attached later." The court relied on Molton v.
Woodruff,15 involving a description of the same type, in holding that
the description was too vague. The Molton case found vagueness in
the fact that the contract did not show in which city, county or state
the property was located. It is difficult to understand the objection to
allowing parol evidence in cases such as this to show, for example,
that the vendor owned property at the described address in the City
of Atlanta. The -danger of enforcing a contract for the sale of the
wrong property under such circumstances is extremely too remote.

Fain v. Neal' 6 was a suit for money had and received. Plaintiff
was the lessee of a filling station from the defendant. The rental
was based on the number of gallons sold. The court found that the
petition stated a cause of action for money had and received for an
amount which the defendant had received from the Texas company
as a discount for each gallon sold in excess of a certain amount.
Although the facts as set forth in the opinion are vague the case seems
to be based on the theory that defendant had received a rebate from
Texas Company which was in fact due to plaintiff under plaintiff's
contract with Texas Company.

The petition in Whitaker. v. Creedon17 was also upheld as stating
a cause of action for money had and received. The plaintiff sought

13. Cole v. Cutler, 96 Ga. App. 891, 102 S.E.2d 82 (1958).
14. Murphy v. Morse, 96 Ga. App. 513; 100 S.E.2d 623 (1957).
15. 175 Ga. 168, 165 S.E. 59 (1932):
16. 97 Ga. App. 497, 103 S.E.2d 437 (1958).
17. 97 Ga. App. 320, 103 S.E.2d 175 (1958).
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to recover money she had turned over to the defendant as "security"
to accomplish the release of plaintiff's husband from jail where he was
being held on a theft charge lodged by defendant. The court pointed
out that if the purpose in paying the money was to make the wife
a surety for her husband she was entitled to recover the money and
likewise if the purpose of the arrangement was for the money to be
used to pay the husband's debt she was entitled to a recovery.

The plaintiff failed to recover on an action for money had and
received in Stein Steel & Supply Company v. K. & L. Enterprises.18

The plaintiff and defendant had entered into a contract whereby
the defendant did the plumbing work on certain houses the plaintiff
was constructing. The work was completed and plaintiff claims that
the defendant was paid the full contract price. The defendant filed
mechanics liens on the property and plaintiff paid in order to clear
titles to the property. The court held that plaintiff voluntarily paid
with full knowledge of all the facts and without being under an
urgent necessity and therefore the facts indicate settlement of a
disputed claim and do not make out grounds for a quasi contractual
recovery.

In Cleveland v. Schwaemonle'9 plaintiff sought to recover a stipu-
iated sum and a percentage of profits for services rendered in super-
vising the construction of four houses under a contract with the de-
fendant. The contract provided that plaintiff was to receive $625
plus a percentage of the profits for each house. The court of appeals
held that the lower court committed error in failing to charge that
the plaintiff had to show he had completed services on all four
houses or was prevented from doing so by the defendant. With very
little discussion the court found that the contract was entire and not
severable. Cases such as this where the intent of the parties as to
divisibility is not clearly set forth raise difficult problems. On the
basis of the facts set forth in the opinion, a strong argument can be
made that this contract should be treated as severable into four parts.
The compensation was based on each house and certainly each house
constituted a separate unit. If the contract had been construed as
severable the plaintiff would be entitled to recover the contract price
on the units completed without having to show that he had met the
condition that all four units were complete. Of course, even in a
severable contract the defendant can counterclaim for any damages
suffered by failure of the plaintiff to perform all parts of the contract.

18. 97 Ga. App. 71, 102 S.E.2d 99 (1958).
19. 96 Ga. App. 724, 101 S.E.2d 611 (1957).
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The petition in Henderson v. Cochran20 failed to set forth a cause
of action because it appeared on its face that a condition precedent
had not been complied with. The contract contained the following
provision: "Before final payment the contractor shall furnish an affi-
davit that all payroll, labor bills, material bills, subcontractor bills
and any and all other indebtedness connected with the work have
been paid . . . " The court held that this provision created a con-
dition precedent and, since it appeared in the petition that all bills
had not been paid, plaintiff was not entitled to recover the final
payment.

In Berston v. Futo21 the plaintiff sought damages for defendant's
failure to repair plantiff's automobile in the time and manner con-
tracted for. On several occasions the plaintiff waived the time for
completion. The court stated that although the time for performance
could be waived, where time is extended as a result of the defendant's
promise to complete by a certain future date, and the performance
is not rendered by the future date, damages may be recovered on the
basis of the original due date for performance.

A real estate broker sued for his sales commission in Coppage v.
King.22 The court held that the defendant purchaser was justified
in rescinding the sales contract and thus the plaintiff was no: entitled
to a commission. The defendant's recission was based on fa;lure of
marketable title in that the contract described the property as having
a depth of 200 feet when in fact it was only 180 feet deep.

Weldon v. Lashley23 was also an action by a real estate broker to
recover a commission. The defendant claimed that plaintiff had
failed to obtain an offer of purchase meeting the requirements of the
listing contract. The listing contract described the property as, "15
acres more or less." The offer of purchase obtained by plaintiff pro-
vided: "It is agreed between the parties hereto that the number of
acres in the above described property shall be determined by a sur-
vey ... which acreage as found shall constitute the basis of computing
the total sales price of the property at twenty-five hundred dollars
($2500) per acre." The court ruled that the offer was so at variance

with the listing contract that plaintiff had failed to find a purchaser
ready, willing and able to purchase on the terms of the listing. This
case reversed a decision of the court of appeals2 4 holding that there
was no substantial variance.

20. 213 Ga. 642, 100 S.E.2d 910 (1957).
21. 97 Ga. App. 5, 102 S.E.2d 87 (1958).
22. 96 Ga. App. 192, 99 S.E.2d 541 (1957).
23. 214 Ga. 99, 103 S.E.2d 385 (1958).
24. Weldon v. Lashley, 96 Ga. App. 761, 101 S.E.2d 779 (1957).
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The purchaser sued the seller for breach of an alleged real estate
sales contract in Holland v. Riverside Park Estates.25 The purchaser's
written offer contained the following provision: "Upon receipt of
written acceptance by the purchaser within the time specified then
this instrument shall become a mutually binding contract . . . " The

alleged acceptance was a letter from seller's agent stating, "your offer
to purchase the Corkin property has been accepted; . . . Signed con-
tract will be forwarded to you shortly." The signed contract was never
forwarded. The supreme court held that the letter was not in ac-
cordance with the requirements of the offer and thus did not con-
stitute an acceptance.

In Zachos v. Citizens & Southern National Bank21 the court found
that plaintiff's act of selling his property in Greece and moving him-
self and his family to Atlanta was sufficient consideration for the
promise of his brother to leave him a farm and personal property by
will.

The following well established principles were reaffirmed in other
cases decided during the survey period: In determining the con-
struction of a contract, the intention of the par'ies is controlling;2T

a recital in a deed that it is made subject to a specified loan against
the property does not impose a personal obligation on the vendee to
pay the loan;2 8 the terms of a written contract may be modified by
a subsequent parol agreement. 9

25. 214 Ga. 244, 104 S.E.2d 83 (1958).
26. 213 Ga. 619, 100 S.E.2d 418 (1957).
27. Copenhaver v. United American Investment Company, 96 Ga. App. 562, 101

S.E.2d 203 (1957).
28. Home Building & Loan Ass'n of LaGrange v. Hester, 213 Ga. 393, 99 S.E.2d

87 (1957).
29. A.B.C. School Supply v. Brunswick -Balke-Collender Co., 97 Ga. App. 84, 102

S.E.2d 199 (1958).


