
CONSTITUTIONAL LAW

By ALBERT B. SAYE*

This article deals mainly with cases decided by the appellate courts
that are significant in the growth of the constitutional law of Geor-
gia; but by way of introduction some attention is given to proposed
amendments to the Constitution.

In November, 1958, a total of 74 proposed amendments to the
Constitution will be submitted to a vote of the people for ratifica-
tion or rejection. This is the largest number of amendments ever
voted on in a single year in Georgia. Justices Wyatt, Almand and
other thoughtful citizens who have warned of the danger in clutter-
ing up the Constitution with a hodgepodge of amendments can
but bemoan the fact that we are going from bad to worse in this
field.

Fifty-nine of the proposed amendments of 1958 are local in char-
acter, affecting directly only a particular political subdivision such
as a city, county, or school district. Twenty-eight of these relate to
county school systems; in the main they alter the method of selecting
the county board of education or the county school superintendent.
Ten others either 'create industrial development "authorities" or au-
thorize taxation by a city or county to encourage new industries. The
remaining local amendments cover a variety of subjects, and no at-
tempt is made to analyze them here.

In the paragraphs that follow the 15 proposed amendments of state-
wide application are grouped together according to subject matter
and analyzed one by one, with the objective of giving the substance
of the amendments but not their details.

Four amendments deal with scholarships. One of these relates to
medical scholarships. A five-page amendment of 1952 dealt with the
same subject. The proposed amendment of 1958 merely changes some
of the details in the provisions adopted in 1952.' A second proposed
amendment authorizes the State Board of Education to grant scholar-
ships to prospective teachers. 2 A third authorizes the Board of Regents
to grant scholarships in any program of study taught by institutions
of the University System to citizens "who would not otherwise have
available the funds necessary to obtain an education."3 A fourth
amendment authorizes state departments and agencies to provide
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1. Ga. Laws 1958, p. 478.
2. Ga. Laws 1958, p. 432.
3. Ga. Laws 1957, p. 358.
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qualified employees with scholarships for graduate study.4 The recip-
ients of any of the scholarships referred to in the four amendments
commented on in this paragraph must pledge that upon completion
of their studies they will practice their profession in Georgia for a

stipulated time.

It is a serious error to place in the Constitution detailed provisions

regarding scholarships in various fields of study. A general amend-
ment of 1954 provided that "the General Assembly may by law pro-
vide for grants of State, county, or municipal funds to citizens of the
State for educational purposes . . . " Details concerning scholarships
in particular fields of study require frequent revision, and should
be handled by statute.

The fifth proposed amendment authorizes any city, county, or in-
dependent school system to establish a college.5 The amendment
authorizes what the General Assembly did in the Junior College
Act of 1958. No good reason is apparent for adding the amendment
to the Constitution.

Four proposed amendments authorize taxation for new purposes.
One of these adds "For school lunch purposes" to the list of pur-
poses for which counties may levy taxes. 6 Another adds the same
phrase to the purposes of state taxes.7 Another authorizes taxation
by the state and by counties to support a pension plan for ordinaries. 8

Still another authorizes the state to tax to pay retirement benefits to

peace officers.9

Exemptions from taxation is the subject of two proposed amend-
ments. One exempts the property of a fraternity or sorority from
all ad valorem taxes if it is used to house members attending a col-
lege. 10 The other exempts a homestead to the value of $10,000 owned
and occupied by a veteran disabled "by Paraplegia or permanent
paralysis of both legs and lower parts of the body resulting from trau-
matic injury to the spinal cord or brain, or by total blindness, or
by the amputation of both legs or both arms.""

The twelfth proposed amendment (as numbered here) authorizes
the General Assembly to provide an award of $100,000 to the first

4. Ga. Laws 1957, p. 528.
5. Ga. Laws 1958, p. 513.
6. Ga. Laws 1958, p. 428.
7. Ga. Laws 1958, p. 563.
8. Ga. Laws 1958, p. 565.
9. Ga. Laws 1958, p. 515.

10. Ga. Laws 1958, p. 611.
11. Ga. Laws 1957, p. 72.
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person who discovers a "practical method to eradicate the boll weevil
in this State.at a reasonable cost."' 2

The thirteenth proposed amendment authorizes any county, munici-
pality, or other political subdivision to issue revenue anticipation cer-
tificates to purchase busses and other transit equipment, and to sell
or license this equipment to transit operating companies. 13

The fourteenth proposed amendment makes judges emeritus of
the supreme court, court of appeals, and superior courts eligible to
serve in any of the courts listed.14 They are already eligible to serve
in the court of which they are a judge or justice emeritus.

The last proposed amendment makes the 16 page act of f945 cre-
ating the Brunswick Port Authority and the 7 page amendment of
1958 to this act parts of the Constitution itself.' 5 One would have
to search hard to find more redundant language than that used in
the statutes involved.

In general, survey of the proposed amendments to the Constitu-
tion is rather discouraging. Has the development in the case law been
more promising?

RULES OF PROCEDURE

AND CONSTRUCrION

(a) How to raise a constitutional question. The strict rules of pro-
cedures for raising a constitutional question have long been stumbling
blocks to many Georgia attorneys. Little of substance was added to
these rules by the Georgia courts in the year under review,' 6 but the
decision by.the United States Supreme Court in Staub v. City of Bax-
ley' 7 may lead to a modification of the Georgia rules.

Rose Staub was convicted in the Mayor's Court of Baxley of vio-
lating a city ordinance and was sentenced to imprisonment for 30
days or to pay a fine of $300. The ordinance which she had violated
prohibited any person from soliciting membership for any organi-
zation, union, or society which requires membership dues, unless such

12. Ga. Laws 1958, p. 507.
13. Ga. Laws 1958, p. 503.
14. Ga. Laws 1958, p. 491.
15. Ga. Laws 1958, p. 158.
16. In 0. K., Inc., v. State Highway Department, 213 Ga. 666, 100 S.E.2d 906

(1957), the supreme court applied the rule that an omnibus attack upon a
statute as invalid will fail "unless the statute in invalid in every part for
some reason duly assigned." In McCallum v. Bryan, 213 Ga. 669, 100 S.E.2d
916 (1957) the court stated that "a demurrer which does not state how or
in what manner a statute violates the Constitution, and does not state why
the statute is in violation of the Constitution, is insufficient to raise any
question as to the constitutionality of the statute."

17.. 97 Ga. App. 221, 102 S.E.2d 643 (1958).
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solicitor had a permit from the Mayor and Council of the City of
Baxley. In' passing upon an application for a permit, the Mayor
and Council should consider "the character of the applicant, the na-
ture of the business of the organization for which members are de-.
sired to be solicited, and its effects upon the general welfare of
citizens of the City of Baxley."

Staub attacked the validity of the ordinance as a whole, holding
it to be invalid on its face because it made enjoyment of freedom
of speech contingent upon the will of the Mayor and Council of the
City. This prior restraint upon freedom of speech was said to. deprive
Staub of liberty without due process of law in violation of both the
Fourteenth Amendment of the Federal Constitution and Article I,
Section I, paragraph III of the Georgia Constitution.

The Court of Appeals of Georgia refused to pass upon the merits
of the constitutional issue. It noted that the defendant had made
an attack upon the ordinance as a whole, and held it to be well set-
tled that "where the allegations as to the constitutionality of an ordi-
nance fail to definitely state what section of the ordinance is unconsti-
tutional, such allegations are too indefinite to raise any question as
to the constitutionality of the ordinance."

Upon appeal to the United States Supreme Court, the real issue
was the propriety of that Court's reversing the Georgia Court of
Appeals on a matter of State procedure. The power of the United
States Court was clear. The general rule is:

Whether a pleading sets up a sufficient right of action or
defense, grounded on the Constitution or laws of the United
States, is necessarily a question of Federal law; and where a
case coming from a state court presents that question, this
[the United States Supreme] Court must determine for it-
self the sufficiency of the allegations displaying the right or
defense, and is not concluded by the view taken of them
by the state court.

It was argued that the Georgia rule of procedure constituted an
adequate "non-federal ground" to preclude review by the United
States Supreme Court. Rejecting this position, Justice Whittaker,
speaking for the majority of the court, stated:

We think this contention is without any fair or substantial
support . . .The several sections of the ordinance are inter-
dependent in their application to one in appellant's position
and constitute but one complete act for the licensing and tax-
ing of her described activities. For that reason, no doubt,
she challenged the constitutionality of the whole ordinance,
and in her objections used language challenging the constitu-
tional effect of all its sections. She did, thus, challenge all sec-
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tions of the ordinance though not by number. To require
her, in these circumstances, to count off, one by one, the sev-
eral sections of the ordinance would be to force resort to an
arid ritual of meaningless form.

He quoted Justice Holmes' statement that "whatever springes'the
State may set for those who are endeavoring to assert rights that the
State confers, the assertion of federal rights, when plainly and reas-
onably made, is not to be defeated under the-name of local prac-
tice.' i s Mr. Justice Frankfurter dissented on the ground that the
state should have a broad discretion in formulating its rules of plead-
ing, and that the Georgia rule requiring a specific designation of the
section of an ordinance under attack as unconstitutional was not
unreasonable.

In Lockridge-Rogers Lumber Co. v. City of East Point, 9 the Court
of Appeals of Georgia, relying upon the decision by the United States
Supreme Court in the Staub case, held that an attack could be made
on the constitutionality of a municipal ordinance as a whole; but
drew a distinction between the procedure for raising a question as
to the validity of a State law and a municipal ordinance. The present
writer finds nothing in the opinion of the United States Supreme
Court to justify this distinction.

(b) Standing to raise issue. Is the provision of the act of 1953
constitutional which provides jury service for women, but permitting
women to be left off the jury simply upon their written request?
Sallie Daniel, a female convicted in the City Court of Sandersville
of possessing nontax-paid whiskey, sought to raise the question.20

She challenged the array of jurors resulting from application of the
1953 statute. The names of only three women appeared in the jury
box of the court in which she was tried, and this, according to Sallie's
plea, was discrimination against a woman defendant. The trial court
overruled the challenge, and the supreme court sustained this rul-
ing. If Sallie's plea were sustained and the act of 1953 held void,
she would then be tried under the former law which provided for
jury service by men only; hence she was not in a position to raise
the issue. Under a rule repeatedly followed by the Georgia courts,
"an act of the General Assembly will be declared unconstitutional
only when it is necessary to do so or when the person mak~ng the
attack derives some benefit therefrom." Chief Justice Duckworth
dissented.

South Georgia Natural Gas Co. v. Georgia Public Service Commis-

18. Staub v. City of Baxley, 355 U. S. 313, 78 S. Ct. 277, 2 L. Ed. 2d 302 (1958).
19. 214 Ga. 255, 103 S.E.2d 160 (1958).
20. Daniels v. State, 213 Ga. 833, 102 S.E.2d 27 (1958).
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sion21 presents another application of the doctrine of lack of stand-
ing to sue. The plaintiff raised objections to the granting of a cer-
tificate of public convenience and necessity to another gas company
for a designated area on the ground that the act under which the
certificate was granted was unconstitutional. The plaintiff did not serve
the area in question, and there was nothing to show that the plain-
tiff would be adversely affected by the certificate.

(c) Reinstatement of a void statute. At the time of enactment of
the Workmen's Compensation Act of 1920, counties were not author-
ized to collect taxes to pay workmen's compensation; hence in 1927
the supreme court held void that part of the act which included
counties in the definition of employers. The Constitution of 1945
includes "To provide for workmen's compensation" in the list of
purposes for which counties may levy taxes, and in 1946 the Gen-
eral Assembly passed an enabling act authorizing them to do so.

Under this state of facts, were counties subject to the provisions
of the Workmen's Compensation Act of 1920? In Walker v. Wilcox
County22 the court of appeals gave an affirmative answer to this
question; this decision, however, was expressly disapproved by the
supreme court in Commissioners of Roads and Revenue of Fulton
County v. Davis.23

Speaking for a unanimous court in the Davis case, Justice Mobley
followed the void ab initio rule in dealing with an unconstitutional
statute, holding that "the time with reference to which the constitu-
tionality of an act of the general assembly is to be determined is the
date of its passage, and if it is unconstitutional then it is forever
void." The provision of the act of 1920 relating to counties which
was held void in 1927 had not been reenacted; hence it was not
law. While Justice Mobley does not use the phrase, the opinion in-
dicates that "express reenactment" after removal of the constitu-
tional inhibition is necessary in Georgia to reinstate a statute once
held void by the supreme court.

ADVERTISEMENT OF LOCAL BILLS

Numerous local bills enacted by the General Assembly have been

held void because of failure to comply with the procedure prescribed

in the Constitution for advertising such bills. In Gay v. Laurens

County24 a statute was held void on the ground that the enroiled

act showed that the first publication of notice of intention to intro-

21. 214 Ga. 174 S.E.2d (1958).
22. 95 Ga. App. 185, 97 S.E.2d 583 (1957).
23. 213 Ga. 792, 102 S.E.2d 180 (1958).
24. 213 Ga. 518, 100 S.E.2d 271 (1957).
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duce such bill was on "Saturday, December 9, 1951." The court took
judicial notice of the fact that December 9, 1951, was on a Sunday.
And in Georgia, "where the law requires publication of a notice as
a condition precedent to the doing of some act, its publication on
a Sunday is not legal and amounts to no publication at all." But
what of the discrepancy, "Saturday December 9, 1951?" According
to Justice Candler, "where the day of the week named in the notice
does not correspond with the day of the month specified, the latter
controls, and the former may be disregarded . . ." But what would
be the result if the notice had actually been advertised on Saturday,
December 8, 1951, instead of on December 9 as the enrolled act
stated? An enrolled act is construed as importing "absolute verity
as to its contents"; hence factual evidence on this point would be
inadmissible.

Laurens County v. Keen 25 involved this set of facts: A local bill
contained a copy of the published notice of intention to introduce
the bill. Following this was both (1) an unexecuted affidavit by the
author stating that the notice had been published on three dates, one
of them being "Saturday, December 9, 1951," and (2) a certificate
by the publisher that the notice had been published on "December
29, 1951" and on two other designated dates. The court sustained
the act, holding that "A valid certificate by the publisher . . . can

not be held invalid solely on the basis of a writing in the form of an
affidavit which was not executed by an officer authorized to ad-
minister an oath."

JURISDICTION OF SUPREME COURT

AND

COURT OF APPEALS

The line of division between the jurisdiction of the supreme court
and the court of appeals is not always easy to draw. The written
Constitution lists "cases that involve the construction of the Consti-
tution of the State of Georgia or of the United States" as cases in
which the supreme court shall have jurisdiction, but the court has
almost emasculated this provision. It has repeatedly held that the
application of a constitutional provision to a given state of facts
did not involve a construction of the Constitution. Then,
one may ask, what kind of case would involve a construc-
tion of the Constitution? The writer knows of no case decided prior
to 1958 in which the supreme court took jurisdiction on the basis

25. 214 Ga. 32, 102 S.E.2d 697 (1958).
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that the case involved a construction of the Constitution when the
question of jurisdiction was raised. 21

Woodside v. City of Atlanta2 7 is, to say the least, one of the rare
instances in which the supreme court has taken jurisdiction of a
case on the basis that it involved "the construction of the Constitu-
tion of the State of Georgia or of the United States." The Georgia
Constitution provides that "private property shall not be taken, or
damaged, for public purposes, without just and adequate compensa-
tion being first paid." Does this provision mean only that payment
of just compensation must precede an actual physicial taking in toto
of the owners property, or does it also mean that payment of just
compensation must precede the taking of some substantial property
right which an owner has in land? Speaking for four members of
the court, Justice Candler held that the meaning of the Constitutional
provision in question was either doubtful in itself or had been ren-
dered doubtful by obiter dictum in some of the discussions of the
supreme court; hence the court should entertain jurisdiction of the
case.

28

The one case cited by Justice Candler in support of this position
was Crumb v. The State.29 Under the existing practice, it was mani-
festly improper for the supreme court to have entertained jurisdic-
tion in that case, and the reason that it did so is explained in a
dissenting opinion by Justice Wyatt as follows:

The writer participated in that decision, and being per-
fectly frank, states that the question of jurisdiction did not
enter his mind. Since, in that case, the question of jurisdic-
tion was not expressly passed upon, the case is nothing more
than a physical precedent; and since there are numerous full-
bench decisions older than the Crumb case in which the ques-
tion of jurisdiction is expressly passed upon holding that
the circumstances of the Crumb case, this court does not have
jurisdiction, this case is not binding authority.

Justices Almand and Mobley also dissented.
In Lockridge-Rogers Lumber Co. v. City of East Point3° the court

of appeals held that the pleadings raised a question as to the con-
stitutionality of a state law, and the supreme court and not the court
of appeals had jurisdiction. The city had issued a fi. fa. for the col-
lection of a sewer assessment; Lockridge had filed an affidavit of il-

26. See Albert B. Saye and Charles J. Hilkey, The Constitutional Law of Georgia
(Atlanta, 1952), pp. 321-324.

27. 214 Ga. 75, 103 S.E.2d 108 (1958).
28. The decision on the merits of the case is given below under the heading

"Eminent Domain."
29. 205 Ga. 552, 54 S.E.2d 639 (1949).
30. 214 Ga. 255, 103, S.E.2d 160 (1958).
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legality alleging that the charter of the city and the ordinance adopted
pursuant thereto requiring abutting landowners to pay the cost of
sewers were unconstitutional because they did not afford the defen-
dant in fi. fa. notice and an opportunity for hearing. The procedure
involved was alleged to violate the due process clauses of both the
state and Federal Constitutions.

In Thompson v. Central of Georgia Ry. Co. 3
1 Thompson sued

for damages for the death of her alleged husband. The defendant
alleged that the plaintiff had been legally divorced. Upon appeal,
the supreme court ordered the case transferred to the court of ap-
pals. "It is clear that this is neither a 'divorce' case nor an 'alimony'
case."

In Whitman v. The State32 a statute 3 establishing certiorari to the
superior court from the decision of a judge of a juvenile court as the
only remedy to a complainant was held void. A constitutional amend-
ment of'1956 gives the supreme court and the court of appeals
jurisdiction to review final judgments of juvenile courts by direct
writ of error.

EMINENT DOMAIN

"Private property shall not be taken, or damaged, for public pur-
poses, without just and adequate compensation being first paid,"
states the Constitution of Georgia. 34 The decision in Woodside v.
City of Atlanta,3 5 construing this provision, is one of the most im-
portant decisions of the year under review.

The basic facts in the Woodside case were as follows: The City
of Atlanta filed a proceeding in rem to condemn certain realty,
alleging the property was necessary for the construction of the North-
South Expressway. Three assessors were appointed, and after hear-
ings, an award was made. The city was dissatisfied with the award
and sought to appeal to a jury. Woodside and the other owners moved
to dismiss the appeal to a jury on the ground that no tender of the
assessor's award had been made to them, nor had the award been
paid into the registry of the court. Payment of this award, they
contended, was a condition precedent to the city's right to appeal
to a jury.

In sustaining Woodside's position, Justice Candler, speaking for

31. 214 Ga. 130, 103 S.E.2d 555 (1958).
32. 96 Ga. App. 730, 101 S.E.2d 621 (1957).
33. Ga. Laws 1956, p. 74; GA. CODE ANN. § 24-2429.
34. Art. I, Sec. III, Par. I.
35. 214 Ga. 75, 103 S.E.2d 108 (1958).
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the majority of the supreme court, explained that the assessor's award
was:

A judgment by a tribunal competent in law to fix the
rights and liabilities of the parties to the proceedings . . .
We do not think anyone could or would seriously contend
that a proceeding to condemn land which had been prose-
cuted to the extent of the present one does not interfere
with and greatly restrict the owner's property rights in and
to the same and to a large extent deprive him of his right
to use and enjoy it; and as the word 'taken' is construed
in many other jurisdictions, a taking of property for which
compensation must be first paid does not require an actual
physical taking, but may consist in an interference with the
rights of ownership, use and enjoyment, or any other right
incident to the property.

Dissenting Justice Wyatt said: "I simply can not agree that a person
in full and complete possession of his property, when the condemnor
has done nothing except follow the proceeding provided for by law
to ascertain the value of the property, has had his property taken
from him." Justice Almand dissented on the ground that the consti-
tutional issue had already been decided, and the meaning of the
constitution had not changed. Justice Mobley dissented, but wrote
no opinion.

TAXATION

(a) Interstate commerce. The problem of reconciling the legitimate
power of a state to tax and the freedom of interstate commerce is a
continuous one. Stockham Valve and Fittings, Inc. v. Williams pre-
sents this problem under and interesting factual situation.

Georgia law provides that every domestic and foreign corporation
shall pay an income tax of 4% of its net income from property
owned or from business done in Georgia; and it provides that a
corporation shall be deemed to be doing business in Georgia if it
engages within the state in "any activities or transactions for the
purpose of financial profit or gain-whether or not it maintains an
office or place of doing business within this state, and whether or
not such activity or transaction is connected with interstate or for-
eign commerce." With protest, Stockham Valve gc Fittings, Inc., paid
an income tax under this statute, and brought suit to recover the
amount paid, alleging the tax to be void as a direct burden on inter-
state commerce.

Stockham is a Delaware corporation with its home office in Birming-
ham, Alabama. It maintains a sales-service office in Atlanta, but
all orders for its products are contractually accepted or rejected at

1958]



38 MERCER LAW REVIEW [Vol. 10

the home office in Birmingham. Salesmen of the company soliciting
orders in Georgia send them to the Birmingham office for acceptance,
and .orders are filled by shipments "f.o.b. warehouse" from various
warehouses Jocated outside the State of Georgia.

By a 6 to 1 vote, the.Supreme Court of Georgia held the Georgia
tax void as applied to Stockham. Justice Hawkins, writing for the
majority, adopted .the view that an income tax "is not a property
tax, but more in the -nature of an excise," and proceeded to quote
from a number of decisions by the United States Supreme Court
holding void state taxes upon the privilege of carrying on a business
exclusively interstate in character. The factual situation in none
of the cases cited was closely analogous to the situation in the Stock-
ham case. Justice Hawkins also stated that the Georgia income tax
law as applied to Stockham was contrary to due process of law.
The federal decisions cited on this proposition are as inconclusive
as those cited on the commerce clause. Justice Head dissented, but
wrote no opinion.

The trend of decisions in this field in recent years by the United
States Supreme Court has been toward sustaining state taxes which
are nondiscriminatory and essentially fair. As Mr. Justice Frankfurter
expresses it:

A state is free to pursue its own fiscal policies, unembar-
rassed by the Constitution, if by the practical operation of
a taxthe state has exerted its power in relation to opportuni-
ties which it has given, to protection which it has afforded,
to benefits which it has conferred by the fact of being an
orderly, civilized society.36

(b) Private property located on United States military base. Last
year in the case of International Business Machines Corporation v.
Evans3T the Supreme Court of Georgia held that the United States
did not possess exclusive jurisdiction over the territory in Houston
County on which Robins Air Force Base is located, and that privately
owned property rented to the United States and located on this base
was subject to taxation by the county. No appeal was made from
that decision. In Macon Coca-Cola Bottling Company v. Evans3 s the
IBM case is relied upon in a decision holding that vending machines
located on the Robins Air Force Base are subject to taxation by
Houston County.

36. Wisconsin v. J. C. Penny Co., 311 U.S. 435, 61 S. Ct. 444, 85 L. Ed 267, (1940).
See also the symposium on State Taxation of Multistate Business, 18 OHIo
ST. L. J., pp. 3-104.

37. 213 Ga. 333,.99 S.E.2d 220 (1957). See the Analysis in this Review, Vol. 9
(Fall, 1957), pp. 50-51.

38. 214 Ga. 1, 102 S.E.2d 547 (1958).
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(c) Purposes of State taxation. The constittuion lists the purposes
for which the state may levy taxes, and this is interpreted as meaning
that money raised by taxation can be used only for the purposes for
which tax levies are authorized.

Among the purposes of taxation listed is, "To construct and main-
tain . . . a system of state highways . . ." An act of the General As-
sembly in 195 739 authorized the highway department to enter into
contracts with political subdivisions of the state whereby the depart-
ment would lend money to the political subdivisions to be used in
removing utility facilities from the right-of-way of state-aid roads
and relocating them. In Mulkey v. Quillian40 the constitutionality
of this statute was attacked. The supreme court gave two reasons
for holding void the statute and a contract made under it. The first
is:

that the state highway department is not using the fund for
the purpose of removing and relocating these facilities from
right-of-way of state-aid roads, but is using it for the purpose
of loaning it to a municipality at interest, and without se-
curity other than a pledge of a portion of the receipts of
the gas system, which is entirely dependent upon the fortunes
of the system.

The second reason:

Is that the removal and relocation of utility facilities is not
a necessary or usual adjunct to the construction of high-
ways . . . The highway department, in permitting the utility
facilities to be placed on the right-of-way of the state-aid
road in the instant case, specifically provided that it would
be removed when necessary without cost to the highway de-
partment.

Gunby v. Yates4 ' held void a provision of the statute establishing
the Ordinaries Retirement Fund which provided that on the sale
of each marriage license county ordinaries should collect from the
purchaser, in addition to other prescribed fees, $1 to be remitted
to the board administering the retirement fund. This was held to
be a tax unauthorized by any provision of Art. 7, Sec. 2, Par. 1 of
the constitution which lists the purposes of taxation. "To make pro-
vision for the payment of old-age assistance to aged persons in need
- . . and other Welfare benefits." The one question at issue, according
to Justice Almand, was whether the collection of the one dollar for
each marriage license sold was a tax or a fee for services. All of the

39. Ga. Laws 1957, p. 660.
40. 213 Ga. 507, 100 S.E.2d 268 (1957).
41. 214 Ga. 17, 102 S.E.2d 548 (1958).
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Justices concurred in holding that the object and purpose of the
charge was a tax and that the tax would be void.

In Cole v. Foster42 the court had sustained a law providing for the
allocation of $1 out of certain fines in criminal cases to the Peace
Officers Annuity and Benefit Fund. These fines were held not to be
taxes, and the disposition of fines was held to be a proper subject-
matter of legislation.

A LIMITATION ON "AUTHORITIES"

In recent years state governments have sought to circumvent con-
stitutional debt limitations by creating "authorities," or public cor-
porations. 43 In 1934 the Supreme Court of Georgia rendered a "lib-
eral" decision in this field in holdng that:

the Regents of the University System of Georgia is a distinct
corporate entity, though controlled by a Board of Regents
which is designated as a department of the State govern-
ment.... It may be conceded that the state is the equitable
and beneficial owner of all property now vested in the
Regents of the University System, and that the corporation
by that name is the holder only of the legal title; but it
does not follow that the corporation may not enter into any
contract which in its reasonable discretion is necessary for
the usefulness of the institution, or may not incur liabilities
in its own name for that purpose. Being a distinct legal en-
tity, any such liability would be a debt of the corporation
and not a debt of the state ... ,4

In subsequent years, the legislature has flooded Georgia with "au-
thorities," including the State School Building Authority, the State
Bridge Building Authority, the State Toll Bridge Authority, the
Georgia Rural Roads Authority, and numerous local "authorities." 45

The Georgia Supreme Court has continued a liberal policy in sus-
taining legislation creating both state and local authorities, but in
Tippins v. Cobb County Parking Authority,46 it laid down a signifi-
cant limitation on the power that can be exercised by a public author-
ity. The specific ruling was that the Act of 1957 creating the Cobb
County Parking Authority and authorizing it to issue revenue antici-
pation certificates was void. But why? The theory underlying the
court's decision, written by Justice Hawkins, is not entirely clear. A
specific basis for the decision lay in the holding that Cobb County

42. 207 Ga. 416, 61 S.E.2d 814 (1950).
43. See Obligations of a State-Created Authority, 53 MTcu. L. REv. 439-451.
44. State v. Regents of the University System, 179 Ga. 210, 175 S.E. 567 (1934).
45. The extent of the indebtedness of these authorities would be a revealing

rsearch project.
46. 213 Ga. 685, 100 S.E.2d 893 (1957).
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itself could not be authorized to enter the parking business, "and
the parking authority, being an agency of the county, could not be
clothed with greater power or authority than its principal." Does
this mean that the court will sustain public "authorities" in perform-
ing only those functions which the state or a political subdivision
could perform? The agency theory adopted is weak. If it applies to
"functions," why is it inapplicable to debt limitations? Underlying
the decision was the notion that the government was entering a com-
mercial enterprise ordinarily performed by private business.

PERSONAL LIBERTIES

(a) Freedom of speech. The facts and procedural aspects of Staub
v. City of Baxley were discussed above. On the merits of the case,
the United States Supreme Court held that "The ordinance is in-
valid on its face, because it makes enjoyment of the constitutionally
guaranteed freedom of speech contingent upon the will of the Mayor
and Council and thereby constitutes a prior restraint upon, and
abridges, that freedom, contrary to the Fourteenth Amendment." 47

(b) Freedom of press. In Ledger Enquirer Company v. Brown 48

the Georgia Supreme Court held void an act of 1956 fixing the venue
for suits against certain corporations publishing newspapers. The
act authorized suits for damages against any corporation publishing
newspapers or periodicals in any county where the cause of action
originated if the corporation had fifty regular subscribers in that
county. Among the attacks upon the act were (1) that it was a spe-
cial law on a subject where a prior general law existed; (2) that it
denied to the plaintiff the impartial and complete protection of
the law; and (3) that it denied to the plaintiff due process of
law. The majority opinion by Justice Wyatt held the act void on
the ground that it employed an arbitrary classification. The legisla-
ture may classify, but "the classification must be natural and not
arbitrary. It must have a reasonable relation to the subject matter
of the legislation and must furnish some legitimate ground of dif-
ferentiation." According to Justice Wyatt, "The harm done to the
person libeled is just as great if the newspaper is regularly sold to
more than fifty persons who are not subscribers as if it is regularly
delivered to more than fifty subscribers. The method of distribution
has no reasonable relation to the harm done to the person libeled."

In a concurring opinion, Chief Justice Duckworth stated that num-
bers and not method of distribution should be the basis of holding

47. 355 U.S. 313, 78 S. Ct. 277, 2 L. Ed. 2d 302, (1958).
48. 213 Ga. 538, 100 S.E.2d 166 (1957).
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the act void. According to the Chief Justice, "The need to sue, the
liability to suit, the convenience of either, and the expense of either
in such suits is wholly unaffected by the number of subscribers. In-
deed the extent of the injury or cause of action is unaffected by the
number of subscribers." Hence an act fixing venue would have to
apply, if valid, to publishers having one subscriber in a county if it
applied to publishers having fifty or more subscribers. Justices Candler
and Hawkins concurred in the concurring opinion.

(c) Delay of trial during insanity. The fact that a person indicted
for crime is adjudged insane and confined in the state hospital in
Milledgeville does not prevent his trial a year later after his sanity
is restored and he is released from the hospital. No violation of the
constitutional guarantee of a speedy trial is involved in this proce-
dure. "While he was insane the petitioner could not have been legally
tried".4

9

GENERAL V. SPECIAL LAWS

Application of the constitutional prohibition against the enact-
ment of a special law "in any case for which provision has been
made by an existing general law" continues to be a subject of con-
troversy.

In Commissioners of Roads & Revenue of Fulton County v. Davis5 °

an act of 1950 was upheld which provided that counties having a
population of 200,000 or more according to the census of 1950 or
any future United States census should be included as "employers"
within the Workmen's Compensation Act. Justice Mobley, writing
for a unanimous court, held that the classification used "meets the
requirement as to being open so as to let in counties that might
in the future have the stipulated population, and to let out others
that might fall below the required population. Thus it is an act
relating to counties of a certain class, general in its terms, is founded
upon a proper and legitimate basis of classification, and is general
legislation, not special, even though but a single county may now
be embraced within the class affected by the act."

Laurens County v. Keen 5 l establishes no new constitutional prin-
ciple; it is but a further illustration of the freedom given to the
General Assembly in passing local, or special legislation relating to
the compensation of county tax commissioners. The prohibition
against a special law in a field covered by a general law is not to

49. Connelly v. Balkcom, 213 Ga. 491, 99 S.E.2d 817 (1957).
50. 213 Ga. 792, 102 S.E.2d 180 (1958).
51. 314 Ga. 32, 102 S.E.2d 697 (1958).
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be construed in isolation. The constitution provides that the General
Assembly "may consolidate the offices of Tax Receiver and Tax Col-
lector in the office of the Tax Commissioner, and may fix his com-
pensation, without respect to uniformity." 52 It also provides that
"County officers may be on a fee basis, salary basis, or fee basis sup-
plemented by salary, in such manner as may be directed by law." 53

DUE PROCESS

(a) Paving assessment. An amendment to the charter of the City
of Atlanta approved in 1951 authorized the city to pave and improve
"non-arterial streets" and to assess the cost thereof against the abutting
property. In City of Atlanta v. Southern Rwy. Co.,54 Justice Candler,
for the majority of the court, held this charter provision to be void
because of vagueness. "It is a general principle of statutory law that
a statute must be definite and certain in its provisions to be valid,
and when it is so vague and indefinte that men of common intelli-
gence must necessarily guess at its meaning and differ as to its ap-
plication, violates the first essential of due process of law," explained
Justice Candler. The term "non-arterial street" was not defined by
the charter amendment in which it was employed, and it has not been
defined by the courts of Georgia. Moreover, the charter amendment
did not "authorize or empower the governing body of the city to
determine and designate by ordinance or otherwise which of its
streets are arterial and which are non-arterial . . ." And, according
to Candler, "where the General Assembly vests power in a municipal
corporation to perform governmental functions, it is well settled that
it must prescribe clear and definite procedure to guide its action in the
performance of such power."

All of the justices concurred in the decision, but the Chief Justice
did not agree that the charter amendment in question was void for
any reason given in the majority opinion. He thought the city should
he enjoined because it appeared to be arbitrarily discriminating
against a particular property owner. The city was paving one end
of Perry Boulevard at its own expense and attempting to pave
the other end at the expense of the Southern Railway Company.
This boulevard is a part of the public street system and used by the
public generally. The property which the railway owned through
which the boulevard ran was a small tract which it had offered to
give to the city, but which the city refused to accept.

52. Art. XI, Sec. I, Par. 6.
53. Art. XI, Sec. 2, Par. !.
54. 213 Ga. 736, 101 S.E.2d 707 (1958).

1958]



MERCER LAW REVIEW

(b) Cutting off water. Is a provision in a city charter void if it
authorizes the city, or a party with whom it may contract for water

and sewer service, to cut off the water of a user who fails to pay

his water or sewer bill and does not expressly afford to the user an
opportunity to be heard as to his cause of non-payment? In Liner v.

City of Rossville55 the court gave a negative answer. The validity of

a charter provision authorizing a municipality to combine its water
and sewer systems and to operate them as a unit had been established

by a case of 1946.56 The Rossville case was a proceeding to validate

municipal bonds and involved a relatively complex set of facts. But
the essential issue was the validity of a provision in the Rossville
charter and a contract made under it when neither the charter pro-
vision nor contract provided for a hearing before cutting off a user's

water upon his failure to pay his water or sewer bill within 60 days
after same became due. The Georgia rule in this field, as stated
by Chief Justice Duckworth, is as follows: "A fair summation of the

foregoing quoted rulings is that in Georgia it is entirely constitu-
tional to provide for cutting off water for failure to pay at stated

times the rates therefor, provided that a consumer can not be de-

prived of an opportunity to, in good faith, present any reason why

he ought not to be required to pay and have his claim adjudicated,
provided he insure the city or other party furnishing water against
loss. What was there ruled applies equally for sewer services." In the

instant case, "the cut off complained about will not be abrupt, will

not surprise the consumer, endanger his property, or inconvenience
him for a period of sixty days after his failure to perform his duty

by paying his debts. If during the sixty-day period he is unable
to reach an amicable adjustment of any complaint, and his position

is correct, he can resort to the courts to protect himself."

(c) Liability for medical expenses. Can the administrator of the

estate of a woman who was married at the time of her death sue
for medical, hospital, and funeral expenses that resulted from injury to
the woman through negligence? In Complete Auto Transit, Inc. v.

Floyd57 the supreme court held void an act of 1952 insofar as it sought

55. 213 Ga. 756, 101 S.E.2d 753 (1958).
56. Reed v. City of Smyrna, 201 Ga. 228, 39 S.E.2d 668 (1946).
57. 214 Ga. 232,._S.E.2d_(1958).
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to permit such a suit. Under the law of Georgia, a husband is bound
to support his wife, and this includes a duty to provide medical and

hospital expenses and the expenses of burial. Hence the husband
is able to sue for an injury to his wife resulting in this type of

expense. To permit the administration of the wife's estate to also
sue for these same expenses would subject the defendant to a double
liability, in violation of due process of law, according to the court.


