
ADMINISTRATIVE LAW

By MAURICE S. CULP*

This ninth annual report and analysis of the legislative and judi-
cial developments in the field of administrative law in Georgia con-
trasts with the eighth report' in one respect. While there were some
very important extensions of* administrative authority through new
enactments and amendments of existing administrative statutes, there
was also a greater number and variety of administrative law problems
decided by the courts.

It is again necessary to point out that Georgia has no general
administrative procedure statute, and it is therefore often necessary
to devote some attention to administrative procedure matters in each
of the several statutes.

This report, like the previous ones, is limited to the legislative
and judicial developments in administrative law. The specific rules,
regulations, or orders of any Georgia administrative agency are not
discussed unless they are considered in some specific litigated matters
which came before the appellate courts of Georgia during this survey
period.

This article is divided into two parts, and no attempt has been
made to follow the detailed outline which was prepared for some of
the previous survey articles on administrative law.2 The legislative
materials will be discussed first and then followed by a short analysis
of the relevant judicial decisions rendered during the survey period.

LEGISLATION

For convenience in discussion, the 1958 legislative product will
be discussed under two headings: New Legislation and Amendatory
Legislation.

New Legislation. The eight distinctively new administrative law
statutes enacted at the 1958 session of the Georgia General Assembly
can be classified for purposes of discussion into four areas: (1) Busi-
ness and occupational licensing or regulation; (2) Health; (3) Recrea-
tion; (4) Retirement of public officers.

*Professor of Law, Western Reserve University; formerly Professor of Law Emory
University; Regional Price Attorney, OPA and Regional Counsel O.P.S., At-
lanta. A.B. 1927, A.M. 1928 University of Illinois: LL.B. 1931 Western Reserve
University; S.A.D. 1932 University of Michigan. Member Ohio Bar, American.
Cleveland and Ohio Bar Association.

1. Culp, Administrative Law, 9 MERCER L. REV. 1.
2. This outline appears in the following places. 2 MERCER L. REV 1; 3 MERCER L.

REV. 1; 5 MERCER L. REV. I.
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(1) Business and occupational licensing or regulation. Four of
the new regulatory measures fall within this area. The Act in Regu-
lation of Reciprocal Insurance Transactions3 vests administrative con-
trol in the Insurance Commissioner. This statute requires the filing
of detailed information with the commissioner, requires an annual
license, an annual financial statement, and such reports as the Com-
missionei may require in the case of a deficiency. Enforcement is
implemented by a criminal penalty section, and there is no mention
of any, judicial review of the Commissioner's official acts in admin-
istering this exchange law.

An important regulatory measure is the new control over food
service establishments. 4 This statute sets up a permit system for such
establishments which permits are subject to suspension or revoca-
tion. Enforcement is vested in the state and county Boards of Health,
with an express grant of authority to delegate the state board's func-
tions to the Director of the Department of Public Health, except
the adoption and promulgation of rules, regulations, and standards.
The State Board of Health has primary rule making authority, and
county boards may establish reasonable standards of sanitation which
are not higher than those adopted by the state board. State and county
boards are vested with authority to deny permits and suspend or
revoke existing permits. Any person aggrieved by action of a county
board may petition the State Board for a review of the action. The
final action of the State Board may in turn be reviewed by an ap-
peal to the superior court of the county within which the food service
establishment is located. The state and county boards in the admin-
istration of the act may apply for injunctive relief against viola-
tions or acts which are a public health danger.

The Board of Landscape Architects now administers the new law5

providing for the licensing and regulation of the activities of "land-
scape architects". The Board holds examinations for qualified appli.
cants and hears and makes complaints concerning the actions of
landscape architects. The Board promulgates rules and regulations
for the administration of the statute, and holds hearings on the
statutory grounds for disciplinary action. The statute prescribes the
procedure for the hearings in some detail, and sets out a statutory
appeal to the superior court from any order of the Board refusing
a license for disciplinary reasons or revoking a license. This appeal
must be taken within 10 days of the date of the order.

3. Ga. Laws, 1958, p. 644.
4. Ga. Laws, 1958, p. 371.
5. Ga. Laws, 1958. p. 400.
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The new Used Car Dealers Registration Act6 requires an annual
license of all persons defined as used car dealers. Licenses are issued
by the State Board of Registration of Used Car Dealers which has
rule making power consistent with the statute. These rules may not
be effective until 30 days before mailing to each licensee. The Board
may suspend or revoke a license for any of the statutory grounds
set out. Prior to such administrative action, the licensee is entitled
to written notice of the time and place of the hearing at which he
is entitled to be heard personally or by counsel. The act does not
provide for an appeal from the decision of the Board to any court.

(2) Health. The 1958 General Assembly adopted an elaborate
statute- for the treatment of mentally ill persons, and created a divi-
sion 8 of mental health within the Department of Public Health to
administer this program. The statute classifies patients as voluntary
or involuntary, and makes provision for the administrative release
of the voluntary group upon application filed by designated persons.
The involuntary patient is committed by order of the court of.ordi-
nary, but such a patient may be released by voluntary action by the
head of the hospital in which the patient is confined. The patient
or a person designated in the statute may apply for an administrative
release. If this is not voluntarily granted by the head of the hospital,
a hearing may be had before the ordinary. The statute takes con-
siderable trouble to stipulate that the head of a hospital must notify
patients of their right to apply for release and shall provide assistance
to them in making applications. The statute makes it quite clear
that this procedure is in no way designed to impair the right to

inquire into the detention by writ of habeas corpus. There is
also a provision that any prospective involuntary patient may directly
or through counsel demand that the general statutes for the commit-
ment of insane persons be applied, and such an application renders
the provisions of this statute inoperative.

The State Board of Health has received delegated authority to adopt
and promulgate such rules and regulations as are necessary and

proper to carry out the purposes of the statute.
(3). Recreation. The Georgia State Recreation Commission 9 has

been created to develop a comprehensive recreation policy for the
state, in conjunction with other state agencies, interested organiza-
tions, and citizens, to collect information and disseminate materials

6. Ga. Laws. 1958, p. 55.
7. Ga. Laws, 1958, p. 697.
8. Ga. Laws, 1958, p. 617.
9. Ga. Laws, 1958. p. 337.
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on recreational needs, to co-operate with local, commercial and recrea-
tional interests, and to help establish and promote recreation stan-
dards. The Commission has been delegated "rules and regulations"
making authority for the proper administration of its duties, and it
is authorized to do all other things necessary and proper to perform
the duties of the commission in effectuating the purposes of the
act.

The statute provides the Commission with no sanctions and does
not provide any method of criminal law enforcement at the present
time.

(4) Retirement of public officers. The Commissioners of the Ordi-
naries Retirement Fund of Georgia administers the new statute gov-
erning retirement eligibility and the payment of benefits to retired
persons who have served in the office of ordinary.10 The new retire-
ment program for ordinaries requires early application for partici-
pation and established detailed requirements for eligibility to receive
retirement benefits. The Board keeps all records of qualified persons,
controls all funds provided by the act, and has all necessary rules
and regulation making authority, not inconsistent with the laws
of Georgia governing eligibility, etc. It also hears and decides all ap-
plications for retirement benefits, makes the payments, if any, deter-
mined to be due, and makes refunds and repayments to persons en-
titled. There is no express provision for judicial review of Board de-
cisions on applications for retirement benefits.

Amendatory Legislation. Twenty-three acts amended existing ad-
ministrative law statutes in some material respect, not including acts
which merely regulated license fees, the compensation per diem, and
other internal administrative matters of various agency officials. For
purposes of classification, these acts may be combined into three
broad groups: (1) Statutes in the general public interest, (2) Licen-
sing of business, professions, and the trades, and (3) Retirement of
public officials.

(1) General Public Interest. A new section was added to the Geor-
gia Civil Defense Act of 1951 which authorizes the governor in the
event of an emergency to designate by executive proclamation a tem-
porary seat of government, and to declare the emergency ended and
thereby return the seat of government to its normal Atlanta loca-
tion."'

10. Ga. Laws, 1958, p. 185. [EDITORS NOTES See Gunly v. Yates, 214 Ga. 17, 102
S.E.2d 548 (1958) holding previous act unconstitutional. CONSTITUTIONAL
LAw article infra.]

11. Ga. Laws, 1958, p. 691.
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Two new sections were added to the Georgia Economic Poisons
Act.12 The Commissioner of Agriculture is now authorized to require
the submission of research data and a report of all tests and their
results in connection with the registration of an economic poison.
He is also authorized to use injunctive process to prevent violations
of the act or to enforce compliance with the act, irrespective of
other remedies or the pendency of criminal prosecutions against the
same parties.

The Egg Marketing Act of 193513 was amended in connection
with the definition of fresh eggs, the certificate of registration of
wholesale or retail dealers, and the standards of advertising and label-
ing. The Commissioner of Agriculture is also authorized to enter into
reciprocal marketing agreements with other states to vary the labeling
requirements in the interest of promoting and encouraging interstate
marketing of eggs.

Two acts concern the authority of the State Game and Fish Com-
mission. One14 dealt with changes in control over the barter and
sale of "game" fish, and the other 5 with the taking of oysters from
any of the waters of Georgia. The latter act also has two new sections:
one requires a permit from the Commission to use a dredge, and
the other delegates authority to the Commission to promulgate rules
and regulations not in conflict with the act, violation of which sub-
jects the violator to prosecution and conviction of a misdemeanor.

Another important amendment to an existing actI 6, vests rules and
regulation making authority over hospitals and institutions for the
aged in the State Board of Health, requires any operator of such
an establishment to secure a permit from the State Board of Health,
and authorizes the State Board of Health to refuse a permit to a
person who does not maintain reasonable minimum standards or re-
voke a permit for violations of the reasonable rules and regulations
of the Board. Before a denial or a revocation becomes effective a
written notice must be given to the applicant or permit holder, and
the person in question has a right to appear in person or by attorney
and offer evidence and give testimony. There is no provision for
statutory judicial review.

The Livestock'and Poultry Disease Control Board Act was amended
to clarify the membership of the Board.'"

12. Ga. Laws, 1958, p. 389.
13. Ga. Laws, 1958, p. 27.
14. Ga. Laws, 1958. p. 221.
15. Ga. Laws, 1958, p. 382.
16. Ga. Laws. 1958, p. 322.
17. Ga. Laws, 1958, p. 369.
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The Milk Control Commission's powers's were re-defined and clari-
fied in a number of details some of which are concerned with base
periods, extensions of milk sheds, inspections for enforcement pur-
poses, and adulteration of milk tbelonging to an unlicensed seller.

The Motor Common Carriers' Act has been amended to take drays
and trucks operating under certain local conditions from the classes
of vehicles exempt from the act.' 9 Also, the Department of Public
Safety Act 2 0 was amended to increase the minimum age for licens-
ing operators of motor driven cycles from 14 to 16 years.

The 1953 act creating the State Literature Commission was
amended 21 to define more precisely the term "obscene literature",
to authorize the creation of an administrative staff, to authorize pro-
ceedings to restrain sales, distribution, or exhibition of such "litera-
ture", including provision for its confiscation, to vest subpoena power
in the Commission, and to authorize it to recommend prosecutions
of willful violators to the solicitors general in the various circuits.

(2) Licensing of business, the professions, and the trades. An
amendment 22 to the insurance laws prohibits licensing of domestic
or foreign insurance companies or entities which are owned or finan-
cially controlled in whole or in part by any state, foreign govern-
ment, instrumentality or agency of either unless such control existed
prior to and the licensee was authorized to do business in Georgia
prior to or on January 1, 1957. Another act 23 abolished the license
fee for livestock barns, auctions or sales operators and provided
for continuance of the license until revoked, prohibiting issuance
of any license unless the applicant is bonded as required by law. A
1958 amendment 24 sets specific dates for an increase in the educa-
tional background of persons applying for examination to practice
chiropractic. Another amendment 25 increases the annual license fee
for practice of dentistry, prescribing the consequences of a failure
to register, authorizing the revocation of the license if no applica-
tion is made within 12 months of specific dates, and prohibiting rein-
statement of such a revoked license except by examination. The act
relating to the regulation of registered engineers and land sur-
veyors has been amended2 6 to permit the Board of Registration of

18. Ga. Laws, 1958. p. 256.
19. Ga. Laws, 1958, p. 688.
20. Ga. Laws, 1958, p. 396.
21. Ga. Laws, 1958, p. 391.
22. Ga. Laws, 1958, p. 614.
23. Ga. Laws, 1958, p. 386.
24. Ga. Laws, 1958, p. 6.
25. Ga. Laws, 1958, p. 25.
26. Ga. Laws, 1958, p. 358.
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Engineers and Land Surveyors to fix the dates of two annual exami-
nations for applicants. Also annual renewal of the license must be
obtained at an increased fee, and any person who has failed to renew
his certificate for a period of five years cannot secure renewal with-
out taking the examination and paying a renewal fee. The act re-
lating to the licensing of aliens to practice medicine was also changed 27

to permit an institutional license for aliens employed in any state
operated institution or employed by any medical college. This statute
makes it very clear that the legislature does not intend such an
institutional license to be used as a basis for a permanent license
to practice medicine.

The familiar term "chiropody" has now disappeared from the
statutes.28 A practitioner of this skill shall now be called a "podiatrist",
and the administration of the laws regulating podiatrists is now
vested in the State Board of Podiatry Examiners.

The Georgia Real Estate Commission may now license individual
nonresident real estate brokers and salesmen, but the Commission
has discretion to refuse such a license if the Commission finds it
would not be in the best interests of the State of Georgia. One interest-
ing condition imposed by the statute is that the individual, to ob-
tain the license, must pay the same fees as residents and also file
an irrevokable consent that suits and claims against him may be
filed and tried in any county in the state in which a cause of action
nay arise as a result of a transaction growing out of his being licensed.
The Real Estate Commission is his statutory agent to receive service.
The Commission may also enter into reciprocal agleements with
similar agencies in other states relative to the licensing of nonresident
real estate brokers and salesmen. 29

(3) Retirement of Public Officials. An act amending 3° the State
Employees Retirement System Act authorizes the inclusion for cover-
age of county tax collectors, tax receivers, and tax commissioners to-
gether with their employees, provided a merit system of employment
is instituted on or before August 1, 1958. Another elaborate amend-
ing act 3' makes numerous changes in the Peace Officers' Annuity
and Benefit Fund, including an increase in the refund percentage
from 75% to 95%, changing the dates for applications for member-
ship of existing and future peace officers, clarifying the disability
provision, providing for refunds to certain beneficiaries, and for

27. Ga. Laws, 1958, p. 619.
28. Ga. Laws, 1958, p. 174.
29. Ga. Laws, 1958, p. 24.
30. Ga. Laws, 1958, p. 637.
31. Ga. Laws, 1958, p. 341.
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payments into the fund after termination of service. Finally, under
an amendment3 2 to the Teachers' Retirment Act, a person who with-
draws before attaining 60 years of age and who has completed 20
creditable years of service, and not withdrawn contributions, may
receive a service retirement benefit upon reaching 60 years of age.
The benefit is limited to the member's, accumulated contribution
if application is not made within the 2 year period allowed or if
death occurs before application is made.

JUDICIAL DECISIONS

The appellate court decisions rendered during this survey period
presented a number of interesting and practical matters relating to
administrative rule making and interpretations, effect of rules, ad-
ministrative hearing procedures, and judicial review as well as a large
number of routine holdings on the sufficiency of evidence before
one or two administrative agencies.

Administrative Rule Making Procedu re. Atlantic Refining Co. v.
Spears,33 involving zoning regulations, considered the validity of a
change in zoning regulations after the publication of an insufficient
notice of the fact that an opportunity to be heard on the changes would
be available. The notice was published only 10 days prior to the
hearing date whereas the statute required publication 30 days prior
to the hearing date. The court held that the publication was not
in compliance with the statute and therefore the zoning regulations
change was unauthorized. This decision serves to emphasize the im-
.portance of strict adherence to delegated authority and procedures.

Effect of Administrative Rules. Two supreme court decisions il-
lustrate the necessity for agency rules to be consistent with and in
furtherance of legislative policy.

The rules and regulations of the Public Service Commission re-
specting motor carriers have the same force and effect as a statute,
and its rules requiring carriers to file monthly reports and an annual
report, requiring registration with and obtaining an operating li-
cense from the State Revenue Commissioner, to carry only commodi-
ties within the scope of its class certificate, and specifying the routes
over which it may travel, when violated may be the basis for revoca-
tion of a carrier's certificate. Such rules and regulations are consistent
with legislative policy. 34

32. Ga. Laws, 1958, p. 690.
33. 214 Ga. 126, 103 S.E.2d 547. (1958).
34. Georgia Public Service Commission v. Jones Transportation, Inc., 213 Ga. 514,

100 S.E.2d 183 (1957).
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When the legislative policy is contravened by an administrative
regulation, the latter is necessarily invalid. Thus the State Board of
Dispensing Opticians, vested with authority to adopt rules and regu-
lations to carry -into effect the purposes of the act, could not adopt
a rule which prevented any person engaged in the business of manu-
facture or wholesale distribution to dispensing opticians or optome-
trists to also engage in the business of a dispensing optician when
the statute very clearly indicated that any resident engaged in the
trade or business on the day the statute was approved should be grant-
ed a license to continue the practice upon timely application. Peti-
tioner came within the provisions of the statute, and the supreme
court35 sustained the trial court's grant of a mandamus to compel the
issuance of a license.

A third decision considered whether the State Highway Board, with
statutory authority to adopt a manual of traffic devices, by the adop-
tion of a device therein thereby necessarily defines an act the viola-
tion of which is sufficient to form the basis for penal action. The
court determined that the interpretations in the manual were not
judicially noticeable nor knowledge of them imputed to every motor-
ist. There is no presumption of knowledge because the manual is
not a law of the state. If disobedience to a traffic device results in
subjecting the violator to a penal proceeding, it is because of spe-
cific statutory prohibition since a crime in Georgia constitutes the
violation of a public law and the manual is not a public law. It was
held that the crossing of a yellow line by a motorist to get in the
opposite lane of traffic is not of itself a penal offense, in the absence
of signs.3

6

Judicial Non-intervention in the Administrative Process. In Beckan-
stin v. Barbury37 the petitioner sought to enjoin the state board
from considering the revocation of his registration certificate as an
architect upon the theory that almost certainly the board would
cancel his registration. The supreme court pointed out that this
was a matter left to the discretion of the Georgia State Board for
Examinations, Qualifications, and Registration of Architects, and that
a court will not undertake to enjoin any person from considering
whether or not he will perform a particular act.

Administrative Interpretations. Two supreme court decisions 38 em-

35. Crawley v. Seignious, 213 Ga. 810, 102 S.E.2d 38 (1958).
36. Maxwell v. State, 97 Ga. App. 334, 103 S.E.2d 162 (1958).
37. 214 Ga. 27, 102 S.E.2d 486. (1958).
38. McCallum v. Almand, 213 Ga. 701, 100 S.E.2d 924 (1957); Board of Com-

missioners of Peace Officers' Annuity and Benefit Fund %. Clay, 214 Ga. 70,
102 S.E.2d 575 (1958). GA. CODe ANN. § 89-203.
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phasize that the state is not estopped by the mistaken or unauthorized
acts of its officers. This conclusion is in accord with the general
rule of estoppel and is demanded by the statutory statement which
reads as follows:

Powers of all public officers are defined by law, and all
persons must take notice thereof. The. public may not be
estopped by the acts of any officer done in the exercise of
a power not conferred.

Both cases held that the Board of Commissioners of the particu-
lar retirement funds could repudiate their previous positions that
the petitioners were eligible to participate and hold that the per-
sons in question were ineligible.

Hearings. A court of appeals decision3 9 determined that an "emeri-
tus" member of the Workmen's Compensation Commission could
not be counted in determining the existence of a quorum. The hear-
ing in question which had reversed a denial of a deputy was held
before a member and a member emeritus, and the court decided
that the action taken did not constitute an award. The judgment
was a reversal with directions to hear the appeal with a quorum of
two active members of the Commission in attendance.

A supreme court decision 40 on the scope of a hearing serves to
emphasize the relative unimportance of notice and pleadings in ad-
ministrative proceedings. The Georgia Public Service Commission had
included three specific charges of violations in its notice of a hear-
ing on a certificate revocation. At the hearing, other charges were
made and considered without objection by the respondent at the
time. The court held that this failure to object prevented the respon-
dent from raising the issue at a later time. It also indicated that the
respondent would have been entitled to a continuance for a time suffi-
cient to enable it to prepare a defense to these additional charges
had a timely request been made.

Administrative Appeals. Two court of appeals decisions emphasize
the importance of close adherence to the statutory requirements for
appeals or review within the administrative agency. Both cases dealt
with review of the award of a single director of the Georgia Board
of Workmen's Compensation.

The seven day period for making application for review of an
award by a single member is a jurisdictional period, and an applica-

39. Hartford Accident &c Indemnity Co. v. Mapp, 93 Ga. App. 517, 100 S.E2d 742
(1957).

40. Georgia Public Service Commission v. Jones Transportation, Inc., 213 Ga. 514,
100 S.E.2d 183 (1957).
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tion filed more than 7 days after notice of the award is not timely.
The full board has no jurisdiction over such an application, 41 and
the proper direction of judicial review is that the board dismiss the
application for lack of jurisdiction.

The other decision4 2 dealt with the nature of the hearing within
the full board upon the application for review. In reversing the deci-
sion of the Board, the court sent the matter back to the Board with
directions to hold a de novo hearing which is the type of hearing
contemplated by the Georgia Code. The full board had simply af-
firmed the award of a single director on the basis that there was
ample grounds to support his findings.

Administrative Findings. As indicated in a previous survey article,43

findings of fact by an administrative agency are a common, statutory
requirement. A 1956 court of appeals decision 44 had reversed a Board
of Workmen's Compensation decision and remanded the case to the
agency for a hearing de novo wherein the findings had contained
a narrative of the testimony of witnesses. A 1957 court of appeals
decision 45 further clarifies the position of the narrative in the agency
findings. It indicates that a mere narrative account of the testimony
of witnesses does not meet the statutory requirements of finding of
fact, but it also indicates that a finding is sufficient wherein the
hearing director, after summarizing the testimony, stated his find-
ings of fact in detail, particularly when the hearing director's findings
of fact were specifically adopted by the full board in its order of
affirmance on appeal.

Evidence Problems in Administrative Decisions. Judicial review
of administrative action is likely to be more effective when the issue
is the effect of the exclusion of competent evidence by the agency
than when the sole issue is the existence of competent evidence in
the record to support the agency's decision.

A 1958 court of appeals decision 46 considered the effect of exclud-
ing competent evidence which might have authorized an award in
favor of a losing party in a workmen's compensation proceeding. It
affirmed a decision of the superior court reversing the Board's deci-

41. Great American Indemnity Co. v. Wimberly, 96 Ga. App. 588, 100 S.E.2d 593
(1957).

42. Sweatman v. Hartford Accident & Indemnity Co., 96 Ga. App. 243, 99 S.E.2d
548 (1957).

43. 9 MERCER L. REV. 7.
44. Atlanta Transit System, Inc. v. Harcourt, 94 Ga. App. 503, 95 S.E.2d 41 (1956).
45. Rittenhouse v. United States Fidelity & Guaranty Co., 96 Ga. App. 407, 100

S.E.2d 145 (1957).
46. Chevrolet Division, General Motors Corp. v. Dempsey, 97 Ga. App. 309, 103

S.E.2d 81 (1958).
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sion and remanding the case for a rehearing of the improperly ex-
cluded evidence. The position of the reviewing court is that the er-
roneous exclusion of the evidence from the record renders it im-
possible to determine in whose favor the award should have been
entered.

Statutes frequently severely limit the reviewing court when the
issue involves the proper evaluation of the evidence presented to
the administrative agency. The Georgia Workmen's Compensation
Act 47 contains such a severe limitation: " (4) There is not sufficient
competent evidence in the record to warrant the members in mak-
ing the order or decree complained of . . ."

Practically all of the cases involving evidence before Georgia ad-
ministrative agencies are in review of workmen's compensation deci-
sions. Whether the decision be the granting or denial of an award, 48

the decision must be an affirmance if the reviewing court finds that
there is sufficient evidence to sustain the decision and that is the
only issue before the court.

In contrast the courts in reviewing the decisions of the Georgia
Real Estate Commission are privileged to exercise an independent
judgment as to whether there is sufficient evidence to support the
Commission's revocation of a broker's license. 49

Even in a workmen's compensation proceeding, in the rare instance
in which the hearing director does not make a finding of material
issue of fact, the reviewing court 50 may send the case back for a

47. GA. CODE ANN. § 114-710.
48. Decisions affirming awards: Hall v. Saint Paul-Mercury Indemnity Co., 96

Ga. App. 567, 101 S.E.2d 94, (1957); McKerley v. United States Fidelity &C
Guaranty Co., 96 Ga. App. 723, 101 S.E.2d 103 (1957); United States Fidelity
& Guaranty Co. v. Doyle, 96 Ga. App. 745, 101 S.E.2d 600 (1957) ; U. S. Fidelity
& Guaranty Co. v. Brazier, 96 Ga. App. 743, 101 S.E.2d 625 (1957) ; American
Automobile Ins. Co. v. Tanner, 97 Ga. App. 122, 101 S.E.2d 875 (1958) ; Hud-
gens v. Meeks 8& Hammon Lumber Co., 97 Ga. App. 95, 102 S.E.2d 71 (1958);
Ingraham v. Atlantic Company, 97 Ga. App. 359, 103 S.E.2d 58 (1958) ; Pacific
Employers Insurance Co. v. West, 97 Ga. App. 392, 103 S.E.2d 130 (1958);
Saint Paul-Mercury Indemnity Co. v. Fletcher, 97 Ga. App 429, 103 S.E.2d
438 (1958); Farr v. United States Fidelity & Guaranty Co., 97 Ga. App. 607,
103 S.E.2d 623 (1958). Decisions affirming a denial of an award: Rittenhouse v.
United States Fidelity & Guaranty Co., 96 Ga. App. 407, 100 S.E.2d 145 (1957) ;
Padgett v. American Mutual Liability Ins. Co., 96 Ga. App. 463, 100 S.E.2d 150
(1957).

49. In Pitts v. Begin, 96 Ga. App. 897, 102 S.E.2d 50 (1958), the court of appeals
held that there was sufficient evidence in the record to sustain the revocation
and accordingly reversed an adverse judgment of the superior court.

50. American Mutual Liability Ins. Co. v. Gore, 95 Ga. App. 885, 99 S.E.2d 238
(1957). Here the medical testimony was inconclusive as to whether a particu-
lar incapacity was volitional or hysterical in nature. The Board has made no
finding on the compensability of this loss.

[Vol. 10
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finding when the evidence adduced at the hearing is inconclusive on
the issue.

In contrast to the charge that competent evidence has been ex-
cluded, the charge is often made that the administrative agency has
received and considered evidence which was not legally admissible.
The mere showing of the receipt of legally incompetent evidence
is insufficient. There is a presumption that the director and also
the board sitting in the capacity of judge and jury sift out inad-
missible evidence and consider only that evidence which is admissible
under the rules of evidence, whether actually ruled out or not.5 '

In the one case reviewing an evidence problem growing out of a
Public Service Commission grant of a certificate to operate passenger
busses between fixed points, the supreme court 52 pointed out that
the Commission is not bound by technical rules of evidence in con-
ducting its hearing, and it may properly admit in evidence ex parte
affidavits. Such a hearing on certificate applications is properly de-
nominated as action taken in its rule making capacity. But the end
result of its action must be in the public interest, and the court
held in this case that there was a total lack of evidence of public
need for service request and therefore the grant of a certificate under
the circumstances was beyond the authority of the Commission.

Action by the Courts on Review. The Georgia Workmen's Com-
pensation Law provides that the court upon the setting aside of any
order, decree, or decision of the board may recommit the controversy
to the Board for further hearing or proceedings in conformity with
the judgment and opinion of the court, or in the alternative the
court may enter the proper. judgment upon the findings, as the
nature of the case may demand. This does not permit the court to
make findings of fact; it is limited to affirming or reversing and giv-
ing directions.53

Whenever the administrative decision is based upon an erroneous
legal theory, the court should remand the case to the board for further
findings, with directions on matters of law.5 4

Likewise when the board's decision is contrary to the facts, e.g.,

51. Ingraham v. Atlantic Co., supra, n. 48, relying on Liberty Mutual Insurance
Co. v. Meeks, 81 Ga. App. 800, 60 S.E.2d 258 (1950).

52. Tamiami Trail Tours, Inc. v. Georgia Public Service Commission, 213 Ga.
418, 99 S.E.2d 225 (1957).

53. American Casualty Co. v. Harris, 96 Ga. App. 720, 101 S.E.2d 618 (1957).
54. Borden Co. v. Dollar, 96 Ga. App. 489, 100 S.E.2d 607 (1957). Here the single

director had proceeded on the legal theory that the burden of showing de-
fense of willful misconduct is upon the employer and that it must be estab-
lished beyond a reasonable doubt. The court applied the "preponderance of
the evidence" rule.
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the facts demand a specific finding, it is proper to reverse the de-
cision with directions. 55

On judicial review the superior court must follow the statute
precisely. Thus when the court discovered that it did not have author-
ity over a particular appeal, it remanded the case to the Board. The
court of appeals did not approve of this procedure.5 6 The superior
court was without jurisdiction, and it should have dismissed the
appeal.

In the one decision reviewing an order of the Public Service Com-
mission on a matter of evidence, the court determined that the
order was neither arbitrary nor capricious but was supported by
findings of fact and held, in conformity to its long established rule,
that it could not substitute its judgment for that of the Commis-
sion. 57

Methods of Review. While none of the foregoing cases emphasize
the significance of any particular method of review, there are a num-
ber of examples among the foregoing decisions. The great bulk of
these cases came to the judicial system through some statutory method
of obtaining judicial review. Of the non-statutory methods, the writ
of mandamus and the equity injunctions were used more often. The
relative ineffectiveness of the mandamus as a method of judicial re-
view was indicated in a previous survey article.58

55. Riegel Textile Corp. v. Craig, 96 Ga. App. 791, 101 S.E.2d 740 (1957).
56. Continental Casualty Co. v. Pace, 96 Ga. App. 317, 99 S.E.2d 836 (1957).
57. Georgia Public Service Commission v. Jones Transportation, Inc., 213 Ga. 514,

100 S.E.2d 183 (1957).
58. 9 MERCER L. REV. 9.
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