
COMMENT
THE STATUS OF THE CHARITABLE

IMMUNITY DOCTRINE

A general rule of tort law is that when one is injured by the negli-
gent conduct of another, the wrongdoer must be held accountable to
the injured party. Like every other general rule, it has a wide range
of exceptions; one of these exceptions embraced charitable and eleemo-
synary organizations which were given immunity from liability ir-
respective of their negligent conduct. An exception to be supported
requires a firm foundation.

An historical search into the background of this doctrine of chari-
table immunity reveals it had its origin in the year 1861 with the Eng-
lish case, Holliday v. St. Leonard Shereditch1 . The primary purpose
for the immunity rule was expressed as one involving public policy
to prevent funds of the charity from being destroyed. The public
policy theory, the trust fund theory, the implied waiver and the in-
applicability of respondeat superior theories are the four pillars on
which rest this doctrine of immunity.

The early American case of McDonald v. Massachusetts General
Hospital2 rooted the doctrine in this country. Prior to the adoption
of the rule in this country the immunity rule had been completely
discarded in England.3 In the United States however, efforts to over-
turn the doctrine were restricted.

There evolved the general rule that a charitable or eleemosynary
institution is not liable for tortious injury except (1) when the in-
jured person is not a beneficiary of the institution; (2) when a bene-
ficiary suffers harm as a result of failure on the part of the authorities
of the institution to exercise due care in selection or retention of any
employee.

4

Gradually through legislative and judicial piercing, this veil of im-
munity began to give way. Filament-like distinctions were drawn be-
tween beneficiaries and strangers to the charity. A stranger was de-
fined as a person who receives no benefit from the charity and is not

1. 1IC.B. (N.S.) 192, 142 Eng. Rep. 769 (1861).
2. 21 Am Rep. 529, 120 Mass. 432 (1876).
3. Mersey Docks Trustees v. Gibbs, L.R. 1 H.L. 93, 11 Eng. Rep. 1500 (1866);

Foreman v. Mayor of Cantebury, L.R. 6 Q.B. 214 (1871).
4. Cullen v. Schmit, 139 Ohio St. 194, 39 N.E.2d 146 (1942).
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employed by it.5 Strangers could recover6 but an injured beneficiary
could not.7 Other distinctions arose between medical and administra-
tive functions,8 and governmental and administrative functions.9 Some
courts drew distinctions between cases involving a paying patient of a
hospital'0 and a child attending church."

Although the original immunity rule was developed in the case of
hospitals, it later was extended to other charitable and eleemosynary
institutions. The present trend is to hold hospitals liable in tort 2

but not other charities. Prior to 1942 however, only two or three
courts had rejected the theory of immunity of charities outright.'3

In 1942, Mr. Justice Rutledge in the Georgetown College case' 4 gave
a sounding blow to the immunity doctrine. Since this elaborate de-
cision, the number of courts overthrowing the doctrine has increased
rapidly. At present the numerical weight of American jurisdictions
lies with the immunity doctrine. The trend of recent decisions is away
from immunity and toward liability. There have evolved three general
classifications of this rule affecting charitable organizations.

(I) Total Liability

(2) Total Immunity

(3) Qualified or Partial Immunity. 5

The New Jersey Supreme Court handed down three landmark
opinions by Mr. Justice Jacobs which abolished the charitable im-
munity doctrine in that state.16 As a result of these rulings, the legis-
lature in a matter of weeks following these momentous decisiois passed
a statute limiting the liability of charities to $10,000."7 This statute
is a temporary action however, since it will expire June 30, 1959.

5. Eads v. YMCA, 325 Mo. 577, 29 S.W.2d 701 (1930).
6. Boeckel v. Orange Memorial Hospital, 108 N.J.L. 453, 158 A. 83, (1932),

ajf'd, 110 N.J.L. 509, 166 A. 146 (1933).
7. Simmons v. Wiley Methodist Episcopal Church, 112 N.J.L. 129, 170 .x. 237

(1934).
8. Bing v. Thunig, 2 N.Y.2d 656, 143 N.E.2d 3 (1957).
9. Taylor v. N.J. Highway Authority, 22 N.J. 454, 126 A.2d 313 (195t),.

10. Pierce v. Yakima Valley Memorial Hospital, 260 P.2d 765 (1953).
11. Lyon v. Tumwater Evangelical Free Church, 287 P.2d 128 (1955); LCAar v.

Church of the Sacred Heart, 24 N.J. 549, 133 A.2d 212 (1957).
12. Avellone v. St. John's Hospital, 165 Ohio St. 467, 135 N.E.2d 410 (1956).
13. Prosser, Torts (2d Ed., 1955) 787.
14. President and Directors of Georgetown College v. Hughes, 76 U.S. Apt. D.C.

123, 130 F.2d 810 (1942).
15. Foster v. Roman Catholic Diocese of Vermont, 116 Vt. 124, 70 A.2d 230 (1950).
16. Collopy v. Newark Eye and Ear Infirmary, 27 N.J. 29, 141 A.2d 276 (1958);

Dalton v. St. Luke's Catholic Church, 27 N.J. 22, 141 A.2d 273 (1958) ; Benton
v. YMCA, 27 N.J. 67, 141 A.2d 298 (1958).

17. N.J. Sess. Laws, July 22, 1958, Ch. 31.
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The basis of the decisions of the various courts are as varied as the
number of decisions. At best, it can be said that there has been
a concept shifting the risk of loss from the unsuspecting victim to the
community. This seems to be the underlying current of the voluminous
state and federal social legislation enacted within the last decade.
The social security laws, the workmen's compensation laws and the
Federal Tort Claims Act are examples of the legislative philosophy
of shifting the burden to the community at large and relieving the
individual. The four great pillars, an which lay this immunity rule,
have been the object of much criticism and scholarly adverse comment
to the extent that the public policy theory alone remains as the bul-
wark of resistance. This cardinal theory of immunity is slowly vanish-
ing. Some very strong and effective arguments are being aired and
considered for the abolition of this antiquated reasoning. Modern
charities especially hospitals are being run in a business like manner
with efficient management. During the year 1955, approximately one
half of the gross charges incurred by patients in American hospitals
was paid by insurance benefits.' s In a great many jurisdictions, al-
though the courts are reluctant to impose liability in favor of "bene-
ficiaries", they find no difficulty in attaching liability in case of a
"stranger" to the charity. It is therefore incumbent upon these insti-
tutions, to safeguard their funds from depletion by procuring liability
insurance. The cost of insurance against tort liability is a justifiable ex-
pense of charitable operation. Adding beneficiaries cannot greatly
increase the risk or the premium. 19 In the final analysis, due to chang-
ing socio-economic conditions, these institutions should be held re-
sponsible for their misfeasance.
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18. Based on Statistical Abstract of the United States (1955), 78 Table 84.
19. President and Directors of Georgetown College v. Hughes, 76 U.S. App. D.C.

123, 130 F.2d 810 (1942).


