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INTRODUCTION

In 1957, the Georgia Legislature passed a little noticed statute
providing that the manufacturer of any personal property sold as new
property shall warrant to the ultimate consumer that the article
sold is merchantable and reasonably suited to the use intended, and
that the manufacturer knows of no latent defects.' The statute is an
aspect of the problem which has been denominated "products liability" and which has attracted such widespread attention in recent
years. 2 Products liability has to do with the liability of the manufacturer to the consumer for defective products, and injuries resulting
therefrom. The problem first centered around the tort liability of the
manufacturer, and has lately shifted to that of the liability of the
manufacturer to the consumer on the basis of warranty. In spite of
the amount of legal writing devoted to the problem, and its continued
presence before the courts, the 'Georgia enactment seems to be the first
attempt at a statutory solution of the matter. As yet, the statute does
not appear to have been before the courts for construction, and possibly one reason for this is that in view of the confusion of the law in
this area, its meaning and significance are not clear. Warranty, of
course, is today a contract remedy, and privity, in the sense of contractual relation between the parties, is necessary for recovery in contract. By its terms, the statute abolishes the requirement of privity by
Assistant Professor of Law, Walter F. George School of Law, Mercer University.
1. Ga. Laws 1957, p. 405; Ga. Code Ann. § 96-307. The statute reads as follows:
"The manufacturer of any personal property sold as new property, either directly or through wholesale or retail dealers, or any other person, shall warrant the following to the ultimate consumer, who, however, must exercise
caution when purchasing to detect defects, and, provided there is no express
covenant of warranty and no agreement to the contrary:
"I. The article sold is merchantable and reasonably suited to the uses intended.
"2. The manufacturer knows of no latent defects undisclosed." Note that
except for the requirement of valid title and right to sell, the statute is
substantially the same as the Georgia statute on implied warranties. Ga. Code
Ann. § 96-301.
2. See, e.g., Gillam, Products Liability in a Nutshell, 37 Ore. L. Rev. 119 (1958);
James, Products Liability, 34 Tex. L. Rev. 44, 192 (1955); Wilson, Products
Liability, 43 Calif. L. Rev. 614, 809 (1955); Products Liability: A Symposium,
24 Tenn. L. Rev. 790 (1957); Strict Liability of Manufacturers: A Symposium,
24 Tenn. L. Rev. 923 (1957); Dillard and Hart, Product Liability: Directions
for Use and the Duty to Warn, 41 Va. L. Rev. 145 (1955); Scammell, Privity
of Contract, 8 Current Legal Prob. 131 (1955); Lauer, The Wholesaler's Liability to the Consumer for Injury Due to Defective Goods, 1955 Wash. U.L.Q.
380; Dickerson, Products Liability and the Food Consumer (1951).
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implication only, which would lead one to wonder whether the courts
will construe the statute as merely doing away with the necessity of
privity in actions for breach of warranty, or providing a remedy in
tort for breach of warranty, or possibly both. The significant difference between an action in tort for negligence and an action on warranty is, of course, that the warrantor is an insurer. If the manufacturer is held to be an insurer, this will dispense with the requirement of negligence which is almost always a difficult matter to prove
in such cases.
The question of the interpretation of the Georgia statute is ostensibly one of warranty, but ultimately it is one of products liability, of
which warranty is only one aspect. The basic problem present in determining the manufacturer's liability to the consumer based on negligence and the manufacturer's liability based on warranty is essentially
the same, that of relationship. The fact that the manufacturer reaches
the consumer only through the wholesaler and retailer has been the
heart of the problem. Traditionally, the manufacturer was insulated
from liability to the consumer because of the absence of direct dealings. Even though the action were one in tort, the relationship of the
manufacturer to the remote vendee was such that he owed no duty to
the consumer, and was thus not liable to him. The vendee's rights, of
course, were against the retailer from whom he purchased the article.
If the vendee had no cause of action in tort against the manufacturer
because of the absence of direct dealings, naturally, he had no cause
of action in contract because of the absence of privity. In some instances, this led to the anomalous situation of a plaintiff who was
injured by the manufacturer's product, but whose right of action
failed because the article was sold in the original package, and there
was no negligence or warranty on the part of the retailer, and action
against the manufacturer was barred merely because of relationship.
Thus, essentially, the matter is one of procedure in that vendee suffers
an injury as a result of the manufacturer's actions but is unable to
proceed merely because of the absence of privity. This is the basis of
the problem whether one is considering the tort or warranty liability
of the manufacturer.
The rule protecting the manufacturer from actions by the remote
vendee arose in a nineteenth century English case. The rule was ostensibly based on the public policy of preventing an infinity of actions.
Actually, this was probably only a makeweight argument, and the
legal reasoning appears to have been that since the manufacturer had
no relations with the remote vendee, the vendee was an unforeseeable
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plaintiff, and, therefore, the manufacturer owed him no duty of care.
In the absence of duty, there was, of course, no negligence. Thus, in
cases of this type, the scope of the manufacturer's duty was limited
by privity. The earliest exceptions to the rule were dangerous articles,
where the possibility of harm to someone was clearly foreseeable. The
duty was said to be owed to the public in general. Thus the concept
of duty began to undergo a slow process of change until it was acknowledged that privity of relationship was no longer necessary for the
existence of a duty, and today the manufacturer is clearly liable to the
purchaser for his negligence.
Originally, warranty was an action in tort, and an express warranty
was necessary to maintain the action. The theory was that the vendor
in breaching his warranty had committed a tort in the nature of
deceit. Subsequently, assumpsit became a concurrent remedy with tort.
It appears that for the most part, the idea of deceit gave rise to a
separate tort action, apart from the warranty, and because of the
nature of a sale, warranty actions came to be thought of as contractual actions.
The modern concept of warranty is that it is a contractual action.
That this is not invariably so is shown by the fact that some courts
refer to warranty as a hybrid between tort and contract, and the
various exceptions dispensing with the requirement of privity, particularly the food cases. The contract concept of warranty is completely logical when the action is limited to a transaction between immediate parties. But courts in general, and the Georgia courts in
particular, have failed to make the significant distinction between
express and implied warranties, i.e. that one is a creation of the
parties, and the other is imposed by law. Once this is realized, it is
easy to go one step further and acknowledge the similarity of actions
on implied warranties to actions in tort. This close relationship is
clearly indicated by those cases arising on the same factual situation
when one jurisdiction will allow an action on implied warranty, and
another, Georgia, for example, will allow only an action in tort.
It is unfortunate that the Georgia statute relinquishes the requirement of privity in warranty actions by implication only. However, if
the courts can treat the statute as imposing a legal duty on manufacturers, for the breach of which they shall be liable to the injured
party, there does not appear to be any logical reason for not dispensing
with the requirement of privity, and allowing the consumer to recover
in either tort or warranty under the statute.
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LIABILITY OF MANUFACTURER IN

TORT

The liability of the manufacturer to the consumer in tort has been
fully treated elsewhere and is beyond the scope of this article.3 However, a brief analysis of the rule limiting the manufacturer's liability
and its subsequent decline will serve to place in perspective the problem of the manufacturer's liability on a statutory warranty. First,
whether the action is one in tort or on warranty, the basic factual
situation in so far as the relationship of the parties is concerned is
the same, that of manufacturer, middleman and purchaser. Secondly,
whether the action is in tort or on warranty, the courts have treated
the problem from the viewpoint of privity as a conceptual one. The
question with which the courts have been concerned in this area is
not causation in fact, which was not denied, but the question of where
the limits of legal liability should be imposed, and the concept of
privity of relationship was used for this purpose.
Today, the liability of the manufacturer to the consumer on the
grounds of negligence can no longer be doubted. 4 But it took the
courts many years to bridge the gap between the manufacturer and
consumer to achieve this result. That same gap, of course, still exists
for the most part in so far as warranty is concerned. An analysis of a
few landmark cases in the area of manufacturer's liability indicates
that the gap, in so far as negligence is concerned, was bridged by
a slow and subtle change in the courts' concept of duty in this area.
The simple fact is that the courts at first said that the manufacturer
owed the ultimate consumer no duty. Today, the courts say that the
manufacturer does owe the consumer a duty, the duty not negligently
to injure him by means of a defective product. The fact that the
rule of law has been completely reversed is rather a commendation
of the law than a denunciation of it. In the first place, it is a clear
manifestation of the law's ability and willingness to grow. Secondly,
although today we can criticize the rule protecting the manufacturer
from the consumer, we do so from the view point of a much more
sophisticated society than that of the nineteenth century. There is
a difference in protecting the manufacturer in a newly industrialized
society, comparatively speaking, where the route to the consumer
might be a circuitous and long delayed one, and in protecting him
3.

Simmons Co. v. Hardin, 75 Ga. App. 420, 43 S.E.2d 553 (1947); Eades v.
Spencer-Adams Paint Co., 82 Ga. App. 123, 60 S.E.2d 543 (1950); G. Bernd
Co. v. Rahn, 94 Ga. App. 713, 96 S.E.2d 185 (1956). See Prosser, The Law of
Torts, 491 et seq. (2d ed. 1955).
4. See Restatement, Torts, §§ 388-408.
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in a society so highly industrialized as to be almost mechanized, and
where the middleman is in fact a mere conduit. In the first instance,
the argument of an unforeseeable plaintiff, and consequently no duty,
is much more plausible than in the second where practice and experience have at the least demonstrated to the manufacturer that the
possible plaintiff is there to be injured, even if he cannot be seen.
In a sense, the manufacturers may be said to have closed the gap
between themselves and the consumer in tort simply by increasing
in numbers and making their products ubiquitous, thus creating
an entirely new situation for the application of the rule. If the imposition of duty on the manufacturers in tort by the courts was in
part the creation of new conditions by reason of economic growth,
it must be admitted that the duty was the limited one of not acting
negligently. From this situation the imposition of a stricter duty in
warranty on manufacturers by reason of the constantly increasing use
of advertising to create a demand is logical. In the first instance, the
manufacturers merely supplied the product, in the second, the manufacturers are creating the demand. This second development clearly
calls'for a higher duty than the first. In this connection, it is interesting to consider the question of who does the most advertising, the retailer, wholesaler or the manufacturer; that is, who is responsible for
the creation of the demand.
The idea that a manufacturer is not responsible to the consumer of
his products for any negligence in their manufacture comes from a
nineteenth century English case, Winterbottom v. Wright.5 In that
case, the action was in case and alleged that defendant had contracted
with the Postmaster-General to provide the mail-coach to convey the
mail. Plaintiff was hired by one Atkinson to drive the coach, and
was injured by reason of the defective coach. The court held that
plaintiff could not recover because there was no privity of contract.
"Now it is a general rule, that wherever a wrong arises merely out of
the breach of a contract .

.

. whether the form in which the action is

conceived be ex contractu or ex delicto, the party who made the contract alone can sue. ' 6 The reasoning of the various judges was that if
the rule were otherwise, "there would be no limit to such actions,"
and "the most alarming consequence would follow." Alderson, B. succinctly stated the attitude of the court when he said, "The only real
argument in favour of the action is, that this is a case of hardship;
5. 10 M. & W. 109, 152 Eng. Rep. 402 (1842).
6. 10 M. & W. 109, 111, 152 Eng. Rep. 402, 404 (1842).
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but that might have been obviated, if the plaintiff had made himself
7
a party to the contract."
Even though the majority opinions in the Winterbottom case appear
to have based their decisions in effect on public policy, the real reason
was probably that the judges could not conceive of defendant's owing
a duty to plaintiff in this particular factual situation. That this is
so is indicated by the dissenting opinion which cited Levy v. Langridge s as authority for allowing plaintiff to recover. The dissenting
opinion interpreted the Winterbottom case as an action where defendant entered into a contract with a public officer to supply an
article, which, if imperfectly constructed, was necessarily dangerous,
and considered that sufficient to bring the case within the rule of
Levy v. Langridge. In the Levy case, the father of plaintiff purchased
a defective gun from defendant which injured plaintiff, who was
allowed to recover on the ground that there was fraud and resulting
damage. In the Levy case the father made the contract, but there
was nothing to show that defendant was even aware of the particular
son who was injured.
The Levy case can be distinguished on the ground that the declaration of negligence and breach of duty were not limited to the supposed contract, and the basis for the holding was fraud. But except
for the in terrorem arguments of actions ad infinitum, it would have
served as a proper precedent for plaintiff in the Winterbottom case,
and its significance is that it contained the seed of destruction for the
privity rule in negligence actions. The idea of fraud, or knowledge
on the part of the manufacturer, was significant in the development
of the American courts' change in the concept of duty on the part
of the manufacturer. The steps in this change, discussed post, appear
to have begun with dangerous articles, progressed to fraud or knowledge, and then to the articles not inherently dangerous, but dangerous
if negligently constructed.
The importance of the Winterbottom case is not that it may have
been technically correct, as the declaration limited its allegations to
breaches of duty imposed by contract, but the misinterpretation of
its holding, which was taken to mean "that a contractor, manufacturer, or vendor is not liable to third parties who have no contractual
relations with him for negligence in the construction, manufacture,
7. 10 M. 9: IV. 109, 115, 152 Eng. Rep. 402, 405
8. 4 M. & W. 337, 150 Eng. Rep. 1458 (1838).

(1842).
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or sale of the article he handles."9 The basic idea behind this rule,
of course, was that the limits of duty were imposed by privity of relationship, i.e., that privity and duty were synonymous.
The Winterbottom rule received the approval of the United States
Supreme Court in a case which held that a lawyer who erroneously
certified a title to real property owed no duty to third parties. 10 The
application of the rule in an early New York case by reason of its
factual situation lent substance to the argument that the manufacturer
was under no duty to third parties. In Loop v. Litchfield,1 plaintiff
sought damages against a manufacturer for injuries resulting from a
defective piece of machinery sold to a purchaser who had knowledge
of the defect, and who had sold it to plaintiff. The court denied recovery on the basis of lack of privity. But the facts reveal that the
original purchaser had used the article in question for five years
before plaintiff purchased it. The real basis of the decision would seem
to be that under the particular facts, defendant had violated no duty
to plaintiff. But the case was cited as authority for denying recovery
12
three years later in a much closer factual situation. In Losee v. Clute,
plaintiff sought damages from the manufacturer who had improperly
constructed a boiler for the purchaser and placed it in the vicinity of
and adjacent to dwelling houses. The boiler exploded with resulting
damage to plaintiff. The court said that the purchaser had accepted
the boiler three months prior to the explosion, and thereafter defendant had no control of it and owed plaintiff no duty whatever,
either in contract or law, at the time of the explosion.
Curtain v. Somerset,t 3 in which the court held that a contractor
who has completed a building and turned it over to the owner is
not liable to a third person who is afterwards injured in an accident
caused by the defective construction of the building, is interesting for
its statement that there must be a causal connection between the
act complained of and the injury. It can be assumed only that the court
was speaking in terms of legal cause, not cause in fact, as the court
said since there was no privity, defendant owed plaintiff no duty,
and concluded that it was safer and wiser to confine such liabilities
to the parties "immediately concerned."
9. Huset v. J. I. Case Threshing Machine Co.. 120 F. 865, 867-868 (8th Cir.
1903). See Donoghue v. Stevenson, (1932) A. C. 562, for a repudiation of
the Winterbottom case by the English courts.
10. National Savings Bank v. Ward, 100 U.S. 195, 25 L.Ed. 621 (1879).
11. 42 N.Y. 351 (1870).
12. 51 N.Y. 494 (1873).

13. 140 Pa. St. 70, 21 A. 244 (1891).
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Examples of the application of the privity rule are shown in the
following cases. In Ziemann v. Kieckhefer Elevator Manufacturing
Co., 14 the court held that one who places an elevator in the building

of another on condition that the elevator is to be operated by the latter on trial, but under supervision of the vendor, and not to be accepted until the elevator is in complete running order, will not be
liable to an employee of the vendee for injury sustained by reason of a
defect in the elevator on trial. The contract between defendant and
the company did not create any privity between defendant and plaintiff. In Talley v. Beever & Hindes,15 plaintiff, son of the purchaser,
who was injured when a pear burner purchased from defendant exploded, was denied recovery because the article was not inherently
dangerous, and defendant was bound to use only ordinary care in
its construction. In Heindrik v. Louisville Elevator Co.,16 the court
held that a manufacturer selling to an employer a machine not imminently dangerous to human life is not liable for injuries to an employee operating the machine because of defects therein, where it is
merely charged that defendant knew, or could have known by the
exercise of ordinary care, of defects which rendered the machine dangerous. And in Standard Oil Co. v. Murray, 7 the court held that an
engineer, injured by the explosion of oil purchased by the employer,
cannot maintain an action against the seller on the ground that the
oil was not of the quality represented, as such action is grounded
on breach of contract to which plaintiff was not a party.
The concept of duty which courts applying the Winterbottom rule
relied on was stated by the court in Bragdon v. Perkins-Campbell
Co.,' 8 in which the court said duty is:
That which the law requires to be done or forborne to a
determinate person, or to the public at large, and is a correlative to the right vested in said determinate person, or in the
public.19
In the Bragdon case, plaintiff was the wife of the purchaser of a
sidesaddle from defendant, which had been defectively constructed.
The court denied recovery, holding that in the absence of fraud or
deceit in effecting the sale, the maker and seller of an article not
inherently dangerous in character is not liable to one, not a party to
14. 90 Wis. 497, 63 N.W. 1021 (1895).
15. 33 Tex. Civ. App. 675, 78 S.W. 23 (1903).

16.
17.
18.
19.

122 Ky. 675, 92 S.W. 608 (1906).
119 F. 572 (7th Cir. 1902).
87 F. 109 (3rd Cir. 1898).
87 F. 109, at 110.
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the contract of sale, who is injured because of defects in the material
or construction of the article arising from the negligence of the maker.
TheWinterbottom rule thus came to be that the manufacturer is
not liable to third parties for negligence alone, and almost all cases
applying this rule are careful to note that the rule is different in the
20
case of a dangerous article, or knowledge on the part of defendant.
The change of courts' concept of duty is most clearly shown in the
development of the exceptions, which progressed along two lines:
dangerous articles and knowledge. The dangerous articles exception
developed first, and most fully, and began with medicine and poisons.
In Thomas v. Winchester,2 1 in 1852, the remote vendee of a bottle
of poison which the remote vendor had falsely labeled as medicine
recovered in an action against the remote vendor, although there was
no privity or connection between them. The court viewed duty as a
question of foreseeability, that is that for which defendant should
be on notice to guard against. Thus, if A builds a wagon and sells it
to B, who sells it to C, and C hires it to D, who in consequence
of the gross negligence of A in building the wagon is injured, D cannot recover damages against A, the builder. The reasoning behind
this conclusion was that A's obligation to build the wagon faithfully
arises solely out of his contract with B. "The public have nothing to
do with it," and misfortunes to third persons, not parties to the contract, would not be a natural and necessary consequence of the builder's negligence. In the case at hand, defendant's duty arose out of the
nature of his business, and the duty of exercising caution did not arise
out of the contract.
It is logical to argue that the foreseeability of harm from a dangerous article is greater than the foreseeability of harm from a nondangerous article. But the reasoning, of course, overlooks the fact that
a defectively built wagon is a dangerous article, and is arbitrary in dismissing the injury to D as not a natural consequence of the negligence
of the builder of the wagon, meaning of course that it is not a consequence with legal significance.
20. National Savings Bank v. Ward, 100 U.S. 195, 25 L.Ed. 621 (1879); Zieman
v. Kieckhefer Elevator Manufacturing Co., 90 Wis. 497, 63 N.W. 1021 (1895) ;
Bragdon v. Perkins-Campbell Co., 87 F. 109 (3rd Cir. 1898); McCaffrey v.
Mossberg & Granville Manufacturing

Co., 23 R.I. 381, 50 A. 651

(1901);

Standard Oil Co. v. Murray, 119 F. 572 (7th Cir. 1902); Talley v. Beever
& Hindes, 33 Tex. Civ. App. 675, 78 S.W. 23 (1903); Knelling v. Roderick

Lean Manufacturing Co., 88 App. Div. 309, 84 N.Y.S. 622 (1903) ; Maraguardt
v. Ball Engine Co., 122 F. 374 (6th Cir. 1903).
21. 6 N.Y. (2 Selden) 397 (1852).
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Georgia was one of the states to recognize early the dangerous articles exception. In Blood Balm v. Cooper,22 plaintiff recovered from
the proprietor of a patent medicine for damages resulting from consumption of a medicine which contained an excessive amount of
iodide potash. Plaintiff had purchased the medicine from a druggist
to whom defendant had sold it. To defendant's argument that this
lack of privity should prevent recovery, the court said:
We can see no difference whether the medicine was directly
sold to the defendant in error by the proprietor, or by an
intermediate party to whom the proprietors had sold it in the
first instance for the purpose of being sold again. It was put
upon the market by the proprietor, not alone for the use of
the druggists to whom they might sell it, but to be used by
the public in general . . . 23
Here, of course, is basically the same reasoning as the court used
in the Thomas case. The privity gap is bridged by foreseeability.
This foreseeability is in fact probability, or rather a recognition of
probability. In Peters v. Johnson,24 where plaintiff's agent purchased
the medicine which caused the injury, the court recognized that the
question was whether a duty apart from the contract was breached,
and said if harm may come reasonably and probably to any one from
another's action, there is a duty on him to act so as to avoid the injury.
Duty, being an abstract term, is always a concept. The test of the
concept is 'in its application to a concrete situation. The medicinepoison cases25 show that the concept of the legal duty of a manufacturer based on privity of relationship was basically weak. Applied
to a particular factual situation, the concept failed. Although these
cases did not lead to an immediate abandonment of the rule, they
did show clearly that duty is not merely a matter or relationship.
And as ideas do not remain static-they either die or grow-the expansion of the idea of dangerous articles was inevitable, as indicated
by the Peters case. If the idea was to grow, it could only expand, and
the expansion was from the idea of duty owed by the manufacturer
only to the one with whom he had a direct relationship to the idea
that the manufacturer owed a duty to act with care in regard to everyone. This is not to say that his duty is owed to the whole world in
general, but to that world occupied, so to speak, by his products,
which is a finite world of which he is, if successful, fully cognizant.
22. 83 Ga. 457, 10 S.E. 118 (1889).

23. 83 Ga. 457, 461.
24. 50 W.Va. 644, 41 S.E. 190 (1902).
25. In addition to cases discussed, see Norton v. Small, 106 Mass. 143 (1870);
Davis v. Guarnieri, 45 Ohio St. 470, 15 N.E. 350 (1887); Howes v. Rose, 13

Ind. App. 674, 42 N.E. 303 (1895).
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The dangerous exception rule was applied to an inflammable mixture in 1870,26 but the court did not limit its holding to the article in
question, saying,
a man who delivers an article, which he knows to be
dangerous or noxious to another person, without notice of its
nature and qualities, is liable for any injury which may
reasonably be contemplated as likely to result, and which does
in fact result, therefrom, to that person or any other, who
is not himself in fault. 27
In 1882,, in Devlin v. Smith,28 plaintiff recovered for death of decedent
who died as a result of a fall from a scaffold negligently constructed
by defendant for the employer of deceased. Defendant contended that
even if he were negligent, he was not liable because of lack of privity.
The court relied on the Winchester case, and pointed out that defendant undertook to build a scaffold ninety feet high for the express
purpose of workmen to stand on, and that a stronger case where
misfortune to third persons not parties to the contract would be a
natural and necessary consequence of the builder's negligence could
hardly be supposed. In Torgesen v. Schultz, 2 9 the rule was applied
to siphon bottles of aerated water. In Statler v. George A. Ray Manufacturing Co.,3 0 the rule was applied to a coffee urn. Here, the court
said the theory of liability was that defendant knew the purpose for
which the article was to be used, and that its inherent character was
such that it was liable to be dangerous to many people if not carefully
and properly constructed. The article was negligently and carelessly
constructed, and the resulting explosion was a natural and direct result thereof. Thus, the articles in these cases indicate the development
of the application of the rule from articles inherently dangerous to
articles dangerous if negligently constructed.
The other aspect of the exception to the privity rule was knowledge.
In Schubert v. J. R. Clark Co., 3 ' plaintiff, an employee of the purchaser, recovered damages for injuries resulting from a defectively
constructed ladder, even though there was no privity. The ladder had
been painted and the defects were not revealed to the purchaser. The
court based a large part of its opinion on the assumption that defendant knew at the time of the sale that the ladder was defective.
26.
27.
28.
29.

Willingham v. Downer Kerosene Oil Co., 104 Mass. 64 (1870).
104 Mass. 64, 67 (1870).
89 N.Y. 470 (1882).
192 N.Y. 156, 84 N.E. 956 (1908). See also Keep v. National Tube Co., 154
F. 121 (C.C. N.J. 1907).
30. 195 N.Y. 478, 88 N.E. 1065 (1909).
31. 49 Minn. 331, 51 N.W. 1102 (1892).
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Then, assuming to the contrary, the court said that even if there
were no wrongful conduct at the time of the sale, there was at the
time of the manufacture, in which case the wrongful conduct would
be more widely separated from the injury, but this would not change
the real relation as to cause and effect. The knowledge in this case
seems to be no more than an approach to the holding of defendant
liable for an article made dangerous by negligent construction.
In Heizer v. Kingsland 8c Douglas Manufacturing Co., 2 however,
in which plaintiff did not recover for the explosion of the cylinder of
a steam threshing machine sold to his employer, the court held that
there must be actual knowledge that the article was in a dangerous
condition. The court said that plaintiff's case tended to show no
more than negligence, and that such an action would be limited to
the immediate parties to the contract.
Thus, the knowledge required in these cases was in the nature
of fraud. In Lewis v. Terry,33 where defendant knew the article, a
bed, was defectively constructed and represented it to be safe, he was
held to be liable to one who was injured using same. This same rule
was applied in Georgia in Woodward v. Miller,34 to a buggy. And
in Wood v. Sloan 35 the knowledge required was of the dangerous defect. The court in Bragdon v. Perkins-Campbell Co. 3 6 spoke of this
knowledge in terms of fraud and deceit.
[the ven. .. where the vendor is chargeable with deceit ....
dee] cannot be said to have consciously taken upon himself
any duty of care; and that duty, therefore, if existent, is not
from the vendor, and he consequently remains lishifted
37
able.
But in Kahner v. Otis Elevator Co.,A5 the rule was stated to be that
if machinery is made dangerous by the neglect of the manufacturer
having notice and knowledge that it is to be used by others than the
purchaser, and injury results to others, directly traceable to the negligence, the manufacturer is liable to the person injured.
The significance of the knowledge cases is that they, just as the
dangerous articles cases, played a significant part in the downfall of
32. 110 Mo. 605, 19 S.W. 630 (1892).
33. 111 Cal. 39, 43 P. 398 (1896).
34. 119 Ga. 618, 46 S.E. 847 (1903).

35. 20 N.M. 127, 148 P. 507 (1915).

36. 87 F. 109 (3rd Cir. 1898). See also McCaffrey v. Mossberg & Granville Manufacturing Co., 23 R.I. 381, 50 A. 651 (1901).
37. 87 F. 109, 110, 111.
38. 96 App. Div. 169, 89 N.Y.S. 185 (1904), aff'd, 183 N.Y. 512, 76 N.E.
1097 (1905).

MERCER LAW

REVIEW

[Vol. 10

the privity rule. It is, of course, logical to make a distinction between
cases where dangerous articles and knowledge are involved and cases
where mere negligence is involved. But the distinction is one of degree, and the importance of the exceptions is that they revealed the
arbitrariness of the Winterbottom rule in making duty synonymous
with privity.
The culmination of the exceptions to the privity rule is represented
by Huset v. J. I. Case Threshing Machine Co.,3 9 in which plaintiff
was an employee of the employer who purchased a thresher rig from
defendant. There was a sheet metal covering over operating portions
of the machine for the operator to walk on. The covering was defective, and plaintiff, in walking on it, by reason of the defect came into
contact with the dangerous mechanism and his foot and leg were
crushed to a point above the knee joint. The trial court sustained a
demurrer to the action on the ground that plaintiff was a stranger
to the transaction between manufacturer and vendor and vendee.
On appeal, the court of appeals reversed, holding that one who sells
or delivers an article which he knows to be imminently dangerous
to life or limb to another without notice of its qualities is liable to
any person who suffers an injury therefrom which might have been
reasonably anticipated, whether there were any contractual relations
or not.
It is interesting to note that here we have an amalgamation of the
dangerous article and the knowledge exceptions, and the rather
tortuous reasoning of the court supporting its position that plaintiff
should recover indicated that the Winterbottom rule was ready for its
decline. The court pointed out that the limits of liability for negligence, which involves breach of duty, are not the limits of liability
for breach of contract, "for actions for negligence often accrue where
actions upon contracts do not arise, and vice versa." From this, the
court said that it is rational that one who makes or sells a machine,
a building or a tool, or an article of merchandise designed and fitted
for a specific use is liable to the person who, in the natural course of
events, uses it for the purpose for which it was made or sold, "for an
injury which is the natural and probable consequence of the negligence of the manufacturer or vendor in its construction or sale." But
the court went on to reason that where there is a special contract
for the building of a house or bridge, an injury to any other person
than the owner for whom the article is built cannot be ordinarily
39. 120 F. 865 (8th Cir. 1903).
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foreseen or reasonably anticipated as the probable result of the negligence in its construction.
So, when a manufacturer sells articles to the wholesale or retail dealers, or to those who are to use them, injury to third
persons is not generally the natural or probable effect of
negligence in their manufacture, because (I) such a result
cannot ordinarily be reasonably anticipated, and because (2)
an independent cause-the responsible human agency of the
purchaser-without which the injury to the third person
would not occur, intervenes, and . . . "insulates" the negli-

gence of the manufacturer from the injury to the third per40
son.
The argument proves too much. An injury from a negligently constructed article can easily be foreseen; and the independent cause
generally has not affected the article. If it has, of course, the negligence of the manufacturer may not be the cause. Perhaps it is significant that the court returned to the public policy arguments of the
Winterbottom case, saying, "a wise and conservative public policy
has impressed the courts with the view that there must be a fixed
and definite limitation to the liability of manufacturers and vendors
for negligence in the construction and sale of complicated machines .... "41
The most important single case in the decline of the privity rule
was, of course, MacPherson v. Buick Motor Co. 42 In the MacPherson
case, plaintiff recovered from defendant manufacturer of automobiles
for injuries suffered when one of the wheels of the automobile collapsed as a result of defective manufacture. Although the wheel was
purchased by defendant from another manufacturer, its defects were
such that they could have been discovered by reasonable inspection,
which was omitted.
Justice Cardozo based his opinion on the concept of duty. There is,
he said, nothing anomalous in a rule which imposes upon A, who has
contracted with B, a duty to C and D, and to others according as he
knows or does not know that the subject matter of the contract is
intended for their use. Thus, if the nature of a thing is such that it is
reasonably certain to place life and limb in peril when negligently
made, it is then a thing of danger, and its nature gives warning of the
consequences to be expected. "We have put aside the notion that the
40. 120 F. 865, 867-868 (8th Cir. 1903).

41. 120 F. 865, 867 (8th Cir. 1903).
42. 217 N.Y. 382, 111 N.E. 1050 (1916). For a prelude to the MacPherson case,
see Olds Motor Works v. Shaffer, 145 Ky. 616, 140 S.W. 1047 (1911).
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duty to safeguard life and limb, when the consequences of negligence
may be foreseen, grows out of contract and nothing else. We have
put the source of the obligation where it ought to be. We have put
its source in the law."
The result of the MacPherson case is not anomalous viewed in the
light of the development of the rule. The reason it made such an
impact was that Cardozo discarded the fictional concepts which had
gathered around the privity rule for the purpose of exceptions and
placed the problem in its proper perspective. The opinion is not concerned with the problem of privity which the Winterbottom case had
made synonymous with duty, but with duty itself. In other words,
privity, which is merely a descriptive term naming the relationship out
of which a particular duty may arise, had come to mean the concept of
duty. Instead of remaining a term to describe a situation in which a
particular duty exists, it became a term determining the existence
of the duty.
The principle of the MacPherson case is now accepted. 43 In Georgia,
it has been applied to a sofa-bed, 44 an independent contractor, 45
paint, 46 and a livestock food supplement. 47 Even so, the Georgia
courts had a difficult time in laying to rest the problem of privity in
these cases. In 1947, the court treated the privity problem warily
when plaintiff sued the manufacturer for the loss of an eye resulting
from a defective spring in a sofa purchased from a retailer. 48 The court
said that where there is no privity of contract between the manufacturer and purchaser from the retailer, the liability of the manufacturer to the purchaser must rest in tort. Even though the sofa was
an ordinary article, and there was no contractual privity, and the
common law "throws a strong arm of protection around the manufacturer," the court held plaintiff could recover, but not without
this warning:
While it is true that it is possible to use almost anything in a
way that will make it dangerous if defective, that is not
43. Restatement, Torts, § 395. "A manufacturer who fails to exercise reasonable
care in the manufacture of a chattel which, unless carefully made, he should
recognize as involving an unreasonable risk of causing substantial bodily
harm to those who lawfully use it for a purpose for which it is manufactured
and to those whom the supplier should expect to be in the vicinity of its
probable use, is subject to liability for bodily harm caused to them by its
lawful use in a manner and for a purpose for which it is manufactured."
44. Simmons Co. v. Hardin, 75 Ga. App. 420, 43 S.E.2d 553 (1947).
45. Moody v. Martin Motor Co., 76 Ga. App. 456, 46 S.E.2d 197 (1948).
46. Eades v. Spencer-Adams Paint Co., 82 Ga. App. 123, 60 S.E.2d 543 (1950).
47. G. Bernd Co. v. Rahn, 94 Ga. App. 713, 96 S.E.2d 185 (1956).
48. Simmons Co. v. Hardin, 75 Ga. App. 420, 43 S.E.2d 553 (1947).
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enough to charge the manufacturer with a duty independent
of contract, but here the plaintiff was using the sofa in the
ordinary
way in which the manufacturer intended it to be
40
used.
In 1948, the same court was still referring to the orthodox and general rule that a manufacturer of a defective article is not liable for
injuries to the ultimate consumer who has purchased from a middleman, unless the article is inherently dangerous to life or property,
upon the theory that "there is no contractual relation between the
parties." 50 In 1950, in a case involving paint, the court, though mentioning privity, got around to saying, "there was a duty on the part
of the manufacturer to exercise ordinary care in producing and placing on the market paint conforming to the specifications as represented
.... " 1 And in 1956, in a case where defendant's counsel argued that
there can be no recovery under the laws of Georgia from a manufacturer who sells his products to a dealer who in turn sells it to a
purchaser, even though the manufacturer was negligent, the court
flatly stated:
We do not agree with this contention, but hold that if a
manufacturer negligently in the manufacture of feed to be
sold to the public for the purpose of being fed to animals
of the purchaser puts therein substance or minerals that will
kill or injure the animals, the manufacturer who puts it on
the market is liable .... 52
To say that the court had a difficult time laying the privity doctrine
to rest is not necessarily to criticize the court. The difficulty lies in
the adversary system of our law, wherein each party is going to make
every defense possible, and in the principle of stare decisis. This
points up the problem facing the courts in the construction of the
Georgia statute. The courts have been a long time in coming to the
proposition that the manufacturer is liable to the consumer in negligence without privity. Does the statute compel them to go even further
and hold the manufacturer strictly liable on the basis of warranty without privity? The problem here is substantially the same which faced
the courts in the question of manufacturer's liability in negligence.
HISTORICAL ASPECTS OF WARRANTY

The historical aspects of warranty may well play an important
part in the courts' construction of the Georgia statute for the reason
49. Simmons Co. v. Hardin, supra, 20.

50. Moody v. Martin Motor Co., 76 Ga. App. 456, 458, 46 S.E.2d 197 (1948).
51. Eades v. Spencer-Adams Paint Co., 82 Ga. App. 123, 129, 60 S.E.2d 543 (1950).
52. G. Bernd Co. v. Rahn, 94 Ga. App. 713, 96 S.E.2d 185 (1956).
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that warranty was originally an action in tort,5 3 and there is ample
authority in the United States down to the present day supporting
the position that breach of warranty will support an action either
in contract or tort. 54 Privity of relationship in the contractual sense

is not, of course, required, in a tort action, and a look at the history
of warranty shows that the idea of a tort action on warranty is not
as anomalous as it may sound, and that the relationship between
tort and contract in this area is closer than a cursory glance indicates.
That a particular doctrine of law has evolved and progressed through
the years indicates that there is no reason for its growth to cease with
its particular present day form. The fact is that when courts have recognized warranty for what it is, a means to an end and not an end in
itself, it has proved to be an elastic concept. If it has at times been
too limited, this can be attributed in part to the fact that courts have
considered warranty to be a mere adjunct of a sales contract, and have
imposed upon warranties the restrictions applicable to such contracts.
Although warranty began as a tort, with the requirement that the
warranty be an express one, assumpsit became a concurrent remedy.
Even though assumpsit, or contract, came to be thought of in some
jurisdictions as the sole remedy eventually, it does not appear that the
change was brought about by a change in the theory of the action,
which was that it was the breach of warranty itself which gave rise
53. See Ames, History of Assumpsit, 2 Harv. L. Rev. 1 (1888).
54. Beeman v. Buck, 3 Vt. 53 (1830); McLeod v. Tutt, 1 How. (Misc.) 288
(1836); House v. Fort, 4 Blackf. 293 (Ind. 1837); Vail v. Strong, 10 Vt. 457
(1838); Tyre v. Causey, 4 Del. (4 Harr.) 425 (1846); Hillman v. Wilcox, 30
Me. 170 (1849); Trice v. Cockran, 49 Va. (8 Gratt.) 442 (1852); Humiston V.
Smith, 22 Conn. 19 (1852); Johnson & Grimes v. McDaniel, 15 Ark. 109
(1854); Norton v. Doherty, 69 Mass. (3 Gray) 372 (1855); Vanleer v. Earle,
26 Pa. St. Rep. 277 (1856); Pinney v. Andrus, 41 Vt. 631 (1869); Carter v.
Glass, 44 Mich. 154, 6 N.W. 200 (1880); Dushane v. Benedict, 120 U.S. 630,
7 S.Ct. 696, 30 L.Ed. 810 (1887); Shippen v. Bowen, 122 U.S. 575, 7 S.Ct. 1283,
30 L.Ed. 1172 (1886); Schuchardt v. Allens, 68 U.S. (1 Wall.) 359, 17 LEd.
642 (1864); Tatro v. Brower, 118 Mich. 615, 77 N.W. 274 (1898); Piche V.
Robbins, 24 R.I. 325, 53 A. 92 (1902); Fogarty v. Barnes, 16 R.I. 627, 18 A.
982 (1889); Ingram v. Union R. Co., 19 R.I. 356, 33 A. 875 (1896); Wallace
v. Tanner, 118 Ill. App. 639 (1905) ; Farrell v. Manhattan Market Co., 198
Mass. 271, 84 N.E. 481 (1908); Deemers v. Andrews Bros., 29 R.I. 209, 69
A. 923 (1908); Arnold v. White, 153 Mich. 607, 117 N.W. 164 (1908); Standard
Paint Co. v. E. L. Vietor & Co., 120 Va. 595, 91 S.E. 752 (1917) ; Greenwood
v. John R. Thompson Co., 213 Ill. App. 371 (1919); Reinherz v. American
Piano Co., 254 Mass. 41, 150 N.E. 216 (1926); Schuler v. Union News Co.,
295 Mass. 350, 4 N.E.2d 465 (1936); Ebbert v. Philadelphia Electric Co., 126
Pa. S. 351, 191 A. 384 (1937); Burgess v. Sanitary Meat Market, 121 W. Va.
605, 5 S.E.2d 785 (1939) ; McLachlan v. Wilmington Dry Goods Co., 41 Del.
378, 22 A.2d 851 (1941); E. I. DuPont de Ne Mours & Co. v. Universal
Moulded Products Corp., 191 Va. 525, 62 S.E.2d 233 (1950); Mashburn v.
Thornton, 35 Tenn. App. 216, 244 S.W.2d 173 (1952); Huddleston v. Lee,
39 Tenn. App. 465, 284 S.W.2d 705 (1955).
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to the cause of action. The basic theory of the action today is that
the plaintiff has suffered loss because the defendant has breached
his contract. But when assumpsit and tort were concurrent remedies,
it apparently became the practice to allege a false warranty, and also
to allege deceit for fraudulent warranty. At first, the rule was that
scienter was unnecessary in either case. But the practice of alleging
deceit on a fraudulent warranty gave rise to the idea that scienter
was necessary, and the tort action for deceit on warranty became
separated from the contract action on warranty. Thus, the change
from the theory that the breach of the warranty itself, being tortious,
was the gist of the action appears to have been a result and not a
cause of the change of warranty from a tort to a contract action.
The case of Chandelor v. Lopus55 (1606-1607) shows the early nature of warranty. The case was an action of trepass on the case against
defendant for selling a jewel, affirming it to be a bezoar stone. All
the justices and barons, except Anderson, were of the opinion that
"for the bare affirmation that it was a bezar-stone, without warranting it to be so, is no cause of action: and although he knew it to be
no bezar-stone, it is immaterial; for every one in selling his wares will
affirm that his wares are good, or the horse which he sells is sound;
yet if he does not warrant them to be so, it is no cause of action, and
the warranty ought to be made at the time of the sale." Thus, it
appears that an express warranty, and the breach thereof were necessary to maintain the action.
That this was the established mode of an action on warranty is
shown by what was apparently the first case holding that assumpsit
was also a proper form of action for breach of warranty, Stuart v.
Wilkins,5

6

decided in 1778. In the Stuart case, plaintiff alleged that

defendant sold him a horse which he promised was sound. The case
held that assumpsit would lie, but not without some reservations of
Lord Mansfield, who said that the declaration struck him "as particular, in departing from the old rule of declaring expressly on the
warranty. A warranty extends to all faults known and unknown to
the seller. Selling for a sound price without warranty may be a ground
for assumpsit, but, in such a case, it ought to be laid that the de57
fendant knew of the unsoundness."
A note to the case in English Reprints 58 explains the language of
55. Cro. Jac. 4, 79 Eng. Rep. 3.
56. 1 Doug. 18, 99 Eng. Rep. 15 (1778).
57. 1 Doug. 18, 20, 99 Eng. Rep. 15, 16 (1778).
58. 99 Eng. Rep. 15, 16.
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Lord Mansfield as follows. The action of assumpsit arose from the
seller's knowledge of the defect, and could not be upon an undertaking for the naked fact of soundness, like that which arises on an
express warranty of soundness. If there is a warranty, the knowledge
of the seller cannot vary his contract with the purchaser in that respect.
But, every seller makes with the purchaser a certain other implied
contract, namely, that he knows no latent defect or unsoundness. It
was for this contract that an action of assumpsit could be maintained.
This explanation shows just how deeply the tort theory for breach of
warranty was embedded, and that it was the breach of the warranty
which was the gravamen of the action, and not deceit.
In spite of Lord Mansfield's reservations, the other judges convinced him that "this sort of declaration, where a warranty is to be
proved, has been practiced for twenty years."5 9 Justice Ashurst, in
supporting the rule that assumpsit as well as case should lie for
breach of warranty, pointed out that, "There may be cases where the
count for money had and received may be of use to the plaintiff,
and the warranty including a promise, may be declared on as such."60
That the basis of the action for breach of warranty was the breach
itself is clearly shown by Williamson v. Allison,61 an action in tort for
the breach of warranty of claret, which held that scienter need not be
proved. "For if one man lull another into security as to the goodness
of the commodity, by giving him a warranty of it, it is the same
thing whether or not the seller knew it at the time to be unfit for
sale: the warranty is the thing which deceives the buyer who relies
on it, and is thereby put off his guard. Then if the warranty be the
material averment, it is sufficient to prove that broken to establish
the deceit: and the form of the action cannot vary the proof in that
respect." 62 The case went on to point out that the ancient method of
declaring in tort on the warranty broken was just going out of general
practice when the case of Stuart v Wilkins was decided, because "it
was found more convenient to declare in assumpsit for the sake of
adding the money counts."
The Williamson case was an attempt to establish assumpsit as the
only remedy an a false warranty, by alleging that the declaration
59. 1 Doug. 18, 21, 99 Eng. Rep. 15, 17 (1778).

60. 1 Doug. 18, 21, 99 Eng. Rep. 15, 17 (1778).
61. 2 East. 446, 102 Eng. Rep. 439 (1802).
62. 2 East. 446, 452, 102 Eng. Rep. 439, 441 (1802).
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could not be in tort unless it alleged a scienter. 63 This, of course,
was precisely the reverse of what the law had been, and the court
thwarted the attempt by holding that no scienter was necessary in
tort for breach of warranty, thus making the tort and assumpsit
remedies concurrent. But the result contended for in the Williamson
case was that some of the American cases came to,64 and is one explanation for the separation of the tort and contract actions for breach
of warranty.
The soundness of the propositions laid down in the Stuart and
Williamson cases allowing an action of tort or contract for breach
of warranty on the basis of the reasoning that the gist of the action
is the broken warranty itself is illustrated by the confusion of the
cases repudiating these principles. The confusion arises from the
courts' insistence on the distinction between deceit and breach of
warranty, refusing to recognize that the breach of the warranty itself
may be considered the deceit. Thus, in Everston Ex'rs v. Miles,65 decided in 1810, plaintiff testified that defendant represented the horse
in question to be only seven years old, and offered to call a witness
63. Lassiter v. Ward, 33 N.C. (11 Ired.) 443 (1850). The opinion in that case
reads as follows: "Ruffin, C. J. Though one would expect assumpsit to be
brought on a warranty of goods, as well as any other parol contract, yet it
is, comparatively, a recent thing that it was brought in such cases. Its propriety seems to have been questioned as late as the cases of Stewart v. Wilkins, Doug. 18; and it cannot be said to have been judicially settled earlier,
though the action had been sometimes brought. It was questioned on the
ground, that the action on the case in tort was the established remedy, and,
therefore, the proper one. It was, however, held that either of the actions
would lie upon an express warranty. Afterwards it was attempted to give
another turn to the matter in the opposite direction, namely, by contending
that assumpsit was the peculiar remedy on a false warranty, and that the
declaration could not be in tort unless it alleged a scienter; which was as
much as to say, that the action on the case would not lie on the warranty,
but only on the cheat. Williamson v. Allison, 2 East 446. But there were so
many precedents of actions in torts for a false warranty, as to show clearly,
that it had been formerly the common remedy, if not the only one, in use,
and to induce the Judges to sustain it. It was, accordingly, there held that the
declaration might be in tort without alleging a scienter, and, if it be alleged
in addition to the warranty, that it need not be proved. The doctrine of the
case is that, when there is a warranty, that is the gist of the action, and that it
is only where there is no warranty that a scienter need be alleged or proved.
It is nearly half a century since the decisions, and during that period, the point
has been considered at rest, and many actions have been brought in tort, as
well as ex contractu, on false warranties. 1 Chit. P1. 956, 429, 2 Chit. P1. 279.
There is no doubt as to the propriety of joining the two counts; for, it is an
action on the case, and the counts, being both in tort, are compatible. If it
were otherwise, it would not be material in this case, as the evidence applied
to the second count, and the instuction to the jury referred to it alone, and
therefore the verdict might be amended by entering it on that count only.
West v. Ratlidge, 4 Dev. 31, Per Curiam. Pudgment affirmed."
64. E.g., Pierce v. Curry, 37 Wis. 232 (1875) ; Rose v. Hurley, 39 Ind. 77 (1872).
65. 6 Johns 138 (N.Y. 1810).
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to prove that the horse was not of the age represented and that defendant at the time he made the representation knew it. This evidence
that defendant knew the horse was not seven years old was held inadmissible. The court said that assumpsit was the proper form of action
where there is a warranty, expressed or implied, in the sale of chattels. The court relied on Stuart v. Wilkins as establishing the modern
mode of suing on warranty in assumpsit, and completely rejected the
tort remedy. To have allowed testimony as to defendant's knowledge
would have been to allow testimony of deceit and fraud. "There is
no case which permits a plaintiff to establish deceit and fraud when
he declares only in assumpsit on a warranty expressed or implied." 66
The court, of course, failed to realize that in an action on warranty,
in tort or assumpsit, scienter is immaterial.
That the reasoning of the court was faulty is shown by Hillman v.
Wilcox

67

where the same problem was presented. In the Hillman case,

the trial court had instructed the jury that the action was in assumpsit, and that representations by defendant that the cattle in question
were sound, if false and defendant knew they were false, would not be
sufficient to maintain an action in assumpsit, although they would be
sufficient to maintain an action in deceit. The appellate court agreed
that if defendant represented his oxen to be sound when he knew
they were not that defendant would be liable in an action ex delicto
for deceit. But if there were a warranty, plaintiff might elect to sue
defendant in assumpsit or case, and, the court explained, plaintiff
would not be compelled to explore the disposition of mind with
which defendant made the representations. "He could not be deprived
of his action of assumpsit upon representations amounting to warranty, because they were made by the defendant malo animo. Where
there is a warranty the scienter is immaterial, and upon a breach of
it, the form of action may be in case or assumpsit." 68
The Georgia courts followed the line of development indicated by
the Evertson case. In Dye v. Wall,6 9 the court said that in the sale of

a slave where there is a contract of warranty, the purchaser may treat
the contract as a nullity and bring his action on the case for deceit,
and in such case it is not necessary to set forth the contract. That the
court did not recognize that there could be several forms of action is
clear from its reasoning that fraud vitiates all contracts, and is, of
66.
67.
68.
69.

Evertson Ex'rs N. Kuhn, 6 Johns 138, 142 (N.Y. 1810).
30 Me. 170 (1849).
30 Me. 170, 172 (1849).
6 Ga. 584 (1849).
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itself, a substantive ground of action. Where the tort and contract
remedies for breach of warranty were recognized, the following courses
of action were possible: action in deceit, in which case scienter was
necessary; an action of deceit on the warranty, in which scienter was
immaterial; or an action of assumpsit on the warranty, in which scienter was immaterial.70 The proposition in the Dye case was reiterated in
Peel v. Bryson," and in Larey v. Taliaferror7 2 where it was further
held that knowledge on the part of the warrantor, and lack of knowledge on the part of the warrantee were necessary to maintain an action
in deceit. And in Brooks v. Cole7 3 it was specifically held that an action
of deceit could not be supported by proof of damages resulting from
breach of warranty, either expressed or implied. The reason was that
the deceit action is ex delicto, and the proof could not relate to a
cause arising ex contractu.
An example of the part played by deceit in the matter of actions
on warranty is illustrated by several North Carolina cases. In Lassiter
v Vard,74 decided in 1850, the Supreme Court of North Carolina held
that an action in tort or assumpsit would lie for breach of warranty,
and that scienter need not be alleged or proved in either case. This
rule was followed in Blanton v. Wall, 75 decided in 1857. But in Ashe
v. Gray7' decided in 1883, plaintiff alleged an action for deceit and
fraudulent representation and false warranty. The question was
whether the action was one in contract or tort. The court held that
the action was in tort, explaining that the deceit practiced in connection with the sale, and inseparable from it, was the gist of the action,
but that it did not grow out of relations created by contract. It formed
a distinct and separate cause of action. This case appears to be the
basis of the present rule in North Carolina that for plaintiff to sue
in tort for deceit for breach of warranty, he must add a count for
false warranty, in which event scienter is material. But if plaintiff
sues in contract for breach of warranty growing out of the same state
of facts scienter is not material. 77 The North Carolina rule is thus a
hybrid between the rule allowing tort or contract actions for breach
of warranty, and the rule allowing only contract actions for breach of
warranty.
70. McLeod v. Tut,

1 How.

(Misc.)

288

(1836).

71. 72 Ga. 331 (1883).
72. 57 Ga. 443 (1876).
73. 108 Ga. 251, 33 S.E. 849 (1899). See also Echols v. Howard, 17 Ga. App. 49,

86 S.E. 91 (1915).
74.
75.
76.
77.

33 N.C.
49 N.C.
88 N.C.
Hill v.

(11 Ired.) 443 (1850).
(4 Jones) 532 (1857).
197 (1883).
Snider, 217 N.C. 437, 8 S.E. 2202 (1900).
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The confusion engendered by the idea of fraud and deceit in the
field of warranties is well shown by a group of early New York cases.
In Hallock v. Powell,78 decided in 1804, the action was on the warranty
of the sale of a horse, and the declaration contained two counts: one
on the warranty, the other in assumpsit. Plaintiff took a verdict on the
assumpsit count and dismissed the other. Defendant moved in arrest
of judgment because two incompatible counts were joined. The court
did not say that the action on warranty was considered to be a tort
action, but that is the inference to be gained from the opinion, which
speaks of the separation of actions in tort and contract. The court
concluded that the motion in arrest should not be granted, as the two
counts were in their nature the same so that the same plea could be
pleaded and the same judgment given.
Upon the whole, the gist of the action in both counts was a
deceit, or misfeasance, in delivering the plaintiff a distempered horse, and as not guilty might have been pleaded to both,
rule that has been mentioned, and
the plaintiff is within the
79
is entitled to judgment.
This reasoning, of course, clearly indicates why there is no basic
inconsistency in the tort and contract remedies for breach of warranty.
The position of the Hallock case, however was not maintained by the
New York courts. In Ross v. Mather,80 plaintiff alleged that defendant
offered to sell him a horse which was lame, and warranted and falsely
and fraudulently represented that the lameness was in the foot only,
and was temporary. Plaintiff proved the warranty and breach thereof,
but gave no evidence of fraud. It was held that plaintiff was not entitled to recover. The court said, "I do not find any authorities in the
courts of this State which sustain the position that this complaint
may be considered as an action for breach of warranty." The court
misconstrued Williamson v. Allison,81 saying that it held that "where
all the allegations are made which are necessary to sustain an action
in tort, if a warranty is also alleged, the tort may be disregarded and
a recovery had in assumpsit." 82 The court also relied on Moore v.
Noble,83 in which the action was to recover damages for breach of
warranty in the sale of a horse. The plaintiff in the Moore case alleged
scienter, but did not prove it. In that case, the court said, "If the
action, in this case, had been simply for a breach of warranty, it is
78. 2 Caines' Rep. 216 (N.Y. 1804).
79. 2 Caines' Rep. 216, 218 (N.Y. 1804).
80.
81.
82.
83.

51 N.Y. (6 Sickels) 109 (1872).
2 East. 446, 102 Eng. Rep. 439 (1802).
51 N.Y. (6 Sickels) 109, 112.
53 Barb. 425 (N.Y. 1867).
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possible the judgment might be upheld ... because upon an absolute
warranty it is unnecessary to allege a scienter . . . But in an action
for a deceit in a sale, where the fraud is the gist of the action, the rule
is otherwise."8 4 Thus, in the Ross case, plaintiff proved the warranty,
and even if the court's construction of the Williamson case had been
correct, plaintiff still should have recovered under the rule in the
Moore case, where the warranty was alleged, but the tort allegations
prevented recovery. The dissenting justice in the Ross case properly
stated the proposition before the court: "The question in this case is,
whether the plaintiff could recover on the proof of the warranty alleged in the complaint and its breach, without also proving guilty
knowledge by the defendant of the falsity of the representations made
by him."8 5
The justices in the Ross case apparently overlooked the case of
Holman v. Dord and Rowe,8 6 which would have solved the problem for
them. The Holman case was an action on the case on a false warranty,
and the declaration alleged fraudulent representations of the description, quality and value of certain goods. The court said:
As to the objection arising on the pleadings, that there is no
averment of a scienter, the answer is, that none was necessary.
It is the action on the case on a false warranty, where it is
enough to aver, and to prove, that the warranty was false,
and the purchaser was deceived by it.87
To the courts which limited the action for breach of warranty to
assumpsit, the mere giving of a false warranty was not a deceit or
fraud. What these courts did consider the distinction between warranty to be is stated in Marshall v. Grays8 as follows:
The distinguishing feature between warranty and fraud is,
in general, guilty knowledge of the falsity of the representations on the part of the party making it. Let this distinction
be obliterated, and every breach of warranty becomes a fraud,
when the warranty consists in mere representations or assertions of facts. Fraud implies deceit or artifice. This cannot
be predicated upon the mere assertion of that which is untrue, with no intent to deceive, or knowledge of the falsity.89
The court's statement, "Let this distinction be obliterated, and every
breach of warranty becomes a fraud," goes to the heart of the matter,
84.
85.
86.
87.
88.
89.

53 Barb.
51 N.Y.
12 Barb.
12 Barb.
Marshall
57 Barb.

425, 426-7 (N.Y. 1867).
(6 Sickels) 108, 113 (1872).
336 (N.Y. 1851).
336, 339 (N.Y. 1851).
v. Gray, 57 Barb. 414 (N.'. 1870).
414, 416 (N.Y. 1870).
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and it is the court's view of this point that determines its attitude
toward the tortious aspect of breach of warranty. Some courts do
consider every breach of warranty a fraud, and there would seem to
be nothing anomalous about limiting a vendor only to those statements
which he knows in fact to be true.
Indiana, which recognized the tort action for breach of warranty
in 1837, subsequently repudiated the tort action in favor of the contract action as the exclusive remedy. In House v. Fort,90 decided in
1837, plaintiff alleged that defendant falsely and fraudulently represented a horse as sound, and that defendant warranted the horse had
good eyes, when in fact he was blind. The complaint was objected to
on the ground that it did not allege a scienter, nor a false and fraudulent warranty. The court said that the case was an action on the case
upon promises, and did not require any evidence of fraud to support
it. But even if it were an action on the case in tort, the omission of
an averment of fraud is not a substantial defect, as an express warranty is set out. "The breach of an express warranty is of itself a
valid ground of action, whether the suit be founded on tort or on
contract." 9' But in 1872, in Rose v. Hurley,92 the Indiana Supreme
Court said that the same transaction could not be characterized as a
warranty and a fraud at the same time. A warranty rests upon contract,
while fraud and fraudulent representations have no element of contract in them, but are essentially a tort. "When judges or law-writers
speak of a fraudulent warranty, the language is neither accurate nor
perspicacious. If there is a breach of warranty, it cannot be said that
the warranty was fraudulent, with any more propriety than any other
contract can be said to have been fraudulent, because there has been
93
a breach of it."'
Relying on this case, the Indiana Court of Appeals in 1915, in
McCarty v. Williams, 94 said that there is a clear distinction between
an action for fraud and deceit, and an action to recover upon a breach
of warranty. The court reasoned that warranties, while collateral to
the principal purpose of the contract, are a part of the contract. An
action, therefore, on the breach of an express warranty is founded
upon an express contract and not upon deceit.
But, contrary to the ideas of the Indiana courts, the Wisconsin
90. 4 Blackf. 293 (Ind. 1837).
91. 4 Blackf. 293, 295 (Ind. 1837).

92. 39 Ind. 77 (1872).
93. 39 Ind. 77, 81 (1872).
94. 58. Ind. App. 440, 18 N.E. 370 (1915).
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Supreme Court, in 1875 said that "There is an essential distinction
between simple and fraudulent warranties, which has always been
recognized . . . An action ex contractu is the only remedy on the for-

mer; an action ex delicto will lie on the latter." 95 The court seemed
to be primarily concerned with maintaining the distinctions between
actions in tort and actions on contract, and said that, "In cases of
Warranty, Williamson v. Allison, 2 East, 446, seems to go very far in
breaking down this safe distinction; but we cannot help regarding that
and some kindred cases in the English courts, as loosely decided,
because there was there no essential of resulting difference in recoveries in the two forms of action.'"'1 Significantly, the court did not
explain precisely what a fraudulent warranty is.
There are two things which stand out in these cases which are not
present in the cases allowing a tort action for breach of warranty. The
first is the emphasis which the courts place on the procedural aspect
of the problem in limiting the remedy to contract actions. More important, however, is the confusion resulting from this restriction, which
does not appear in the other cases. This confusion is avoided simply
by the recognition of the fact that the breach of the warranty is a tort
in itself.
In Vail v. Strong,9T plaintiff alleged a warranty, and at the same time
framed his declaration so as to enable him to recover for deceit. The
question on appeal was how far plaintiff was to be held to prove the
particulars of the contract, and how far such proof must conform to
the allegations. The court said that there were three forms which
plaintiff's remedy might take, deceit, assumpsit on the warranty, and
tort on the warranty. He could declare as for deceit, alleging a representation known to be false when made. In such case he does not rely
upon the contract as the ground of recovery. Or he could declare
upon a warranty, alleging a breach of it, in which case he counts upon
the contract, and, as in every other case of special assumpsit, must
prove the contract as laid. Or, plaintiff could adopt the ancient form
of declaring upon a warrantizandovendidit, alleging a scienter of the
falsity of the warranty. In this case, he could recover either upon the
express contract, or if the scienter be proved, for a deceit. But if the
warranty is proved, it binds the defendant and defendant is liable if
the warranty is broken.
95. Pierce v. Carey, 37 Wis. 232, 236 (1875).
96. 37 Wis. 232, 236 (1875).
97. 10 Vt. 457 (1838). See also Pinney v. Andrus, 41 Vt. 631 (1869).
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In Hogg & Belcher v. Cardwell,9 8 an action in assumpsit, the court
said that if false representations were made to influence the bargain,
and did have that effect, they would be equivalent to a warranty, and
the vendors bound to answer for the breach. "Whether they were made
innocently or fraudulently could make no difference, if an injury
resulted to the purchaser .... The damage to the vendee in such cases
does not depend upon the motives of the vendor." In Vanleer v.
Earle,99 an action on the case for breach of warranty, the declaration
alleged that defendant induced plaintiff to buy the horse by falsely
and fraudulently warranting it. The contention of defendant was that
to constitute fraud, knowledge must be proved. The court said that the
point was a technical one. "No matter which form of declaration (tort
or assumpsit) is chosen, plaintiff may recover on an express warranty
without either alleging or proving the knowledge of the defendant
that it was false." In Trice v. Cockranoo the court said that trespass
on the case is a proper remedy for the breach of an express warranty
as is assumpsit. "In both forms of action, the gravamen is the breach
of the warranty, which in the former is treated as- a tort, . . . but a
scienter or knowledge of the defendant... need not be alleged . . . or
proved." And in Greenwood v. John R. Thompson Co.,1l an action
for the death of plaintiff's intestate resulting from eating food in defendant's restaurant, the court held that the law imposes upon a restaurant keeper an implied warranty as to the food he serves. The court
said that where one is damaged by a breach of warranty, he has a
choice of two remedies, an action on the case, based upon the wrongful act of defendant in committing the breach, or assumpsit, based
upon the contractual relations existing and defendant's failure to fullfill his express or implied warranty. Where the action on the case is
brought for breach of warranty, the gravamen of the action is not
fraud and deceit but merely lies in the wrongful action of the defendant in making a false warranty and scienter need not be proved.
The defendant may even have made the false warranty in perfect good faith, . . . but nevertheless he will be liable if the
warranty proves false, for in undertaking to warrant, whether
that undertaking be in the form of his express promise, or a
burden imposed upon him by the law as an incident of his
occupation, he takes all the consequences of the falsity of the
warranty, if it proves such, irrespective of whether or not he
10 2
knew it to be false.
98.
99.
100.
101.
102.

36 Tenn. 150 (1856).
26 Pa. St. Rep. 277 (1856).
49 Va. (8 Gratt.) 442 (1852).
213 111. App. 371 (1919).
213 Ill. App. 371, 374 (1919).
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As was said in Johnson & Grimes v. McDaniel,'0 "Whether we regard
the warranty as a contract, or as the means of practising a deceit,...
it is the breach of it which is the gist of the action."
The tort remedy for breach of warranty is not merely a historical
doctrine. It has been approved and applied by the United States
Supreme Court,104 and is still resorted to today on the basis of the
principles laid down in the Stuart and Williamson cases.105 In Wells
v. Oldsmobile Co. of Oregon 0 6 a suit for breach of warranty of an
automobile which had defective steering, the tort statute of limitations
had run at the time of the commencement of the action; the contract statute had not. The court said that such an action may be ex
contractu or ex delicto, and held that plaintiff could recover. In
Ebbert v. Philadelphia Electric Co., 0 7 decided'in 1937, the question

was whether the failure of defendant to furnish a machine free from
mechanical defects in accordance with its express warranty afforded
a legal basis for recovery for personal injuries in an action in trespass.
The court said that it was dealing with a state of facts where a machine containing a defective part was furnished by a dealer to the purchaser in the face of a warranty by the dealer that the article was
free of mechanical defects with full knowledge of the uses to which
the machine was to be put. The defect was one which could have been
discovered by reasonable inspection, and the dealer, by its written
guaranty and representations, assumed the responsibilities and duties
usually placed on the manufacturer. Plaintiff's claim was not based
on an intentional wrong committed by defendant, but rather upon
the failure of defendant to know facts which it pretended to know.
The representations were therefore negligent and not intentional. The
court said it was clear that an action of trespass on the case was properly employed, and that it was not so much concerned with the
name of the action as with finding a remedy for a wrong.
Tennessee provides a tort remedy for false warranty, but the Tennessee courts base their decisions on the proposition that a false warranty is a violation of a duty upon a seller to tell the truth about his
103. 15 Ark. 109 (1854).
104. Schuchardt v. Allen, 68 U.S. (1 Wall.) 359, 17 L.Ed. 642 (1864); Dushane v.
Benedict, 120 U.S. 630, 7 S.Ct. 696, 30 L.Ed. 810 (1886).

105. See Stand. Paint Co. v. E. L. Victor & Co., 120 Va. 595, 91 S.E. 752 (1917);
Schuler v. Union News Co., 295 Mass. 350, 4 N.E.2d 465 (1936); Burgess v.
Sanitary Meat Market, 121 W. Va. 605, 5 S.E.2d 785 (1939); MacLachlan v.
Wilmington Dry Goods Co., 41 Del. 378, 22 A.2d 851 (1941); E. I. DuPont
de Nemours & Co. v. Universal Moulded Products Corp., 191 Va. 525, 62
S.E.2d 233 (1950).
106. 147 Ore. 687, 35 P.2d 232 (1934).

107. 126 Pa. S.351, 191 A. 384 (1937).
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wares, and that the duty is imposed by the law of torts, and not contract.'0 8 A distinction is made between tort warranties and contract
warranties, which is also the distinction between an express warranty
and an implied warranty. 109 The reasoning in these cases appears to be
that the injured party has a cause of action based upon false representation, which, since it precedes the formation of a contract, is not
merged into the contract or warranty, AND actual knowledge on the
part of the vendor is not necessary. 1 l 0
The answer to the question of why the tort remedy for breach of
warranty did not become as widely accepted as the contract remedy
lies partially in the nature of warranty itself. The normal transaction
involved a sale of chattels, and as a sale is clearly a contractural relationship, warranty came to be thought of not only as contractural, but
as a part of the contract of sale. Once this proposition was established,
the procedural distinctions provided a sufficient appearance of logic
to preclude the tort remedy. Closely related to this was the connotation of such words as fraud and deceit, which implied knowledge of
the wrong committed and involved the intent to do wrong. Fraud and
deceit were not only wrongs, they were wrongs involving an affirmative act, for which a remedy existed.
The courts which allowed the alternative forms of remedy for
breach of. warranty did not limit their view of the problem to the form
of the relationship. To them, the problem was one in terms of duty.
The vendor owed a duty to the vendee to provide the vendee with
what he purchased. That the vendor did not do so intentionally or unintentionally could make no difference as to the damage suffered by
the vendee. In other words, these courts viewed warranty as a means
to an end. Whereas for the other courts, once the warranty was established, the means tended to become an end in itself.
It is difficult to say whether procedure was the means or the reason
for the courts' limiting of the remedy for breach of warranty. Apparently it was both, and conceding the importance of procedural distinctions, it is difficult to see why procedure should have been so important in this matter, except that it provided a convenient basis for the
courts' restricting the remedy. Presumably, the purpose of different
forms of action is to put the defendant on notice as to what he is to
defend. Where the case in question concerns a particular transaction,
the form of the case will not vary the actual facts. Any defendant
108. Washburn v. Thornton, 35 Tenn. App. 216, 244 S.W.2d 173 (1952).
109. Huddleston v. Lee, 39 Tenn. App. 465, 284 S.W.2d 705 (1955).
110. Sanders, Inc. v. Chesmotel Lodge, 300 S.W.2d 239 (Ky. App. 1957).
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is going to be at least as familiar with the transaction as plaintiff, and
if the wrongful act in the course of the transaction is proved, it would
seem that the law is defeating itself to allow defendant to defeat the
action on a technicality. Certainly no wrong has been done to defendant.
THE EFFECT OF THE MODERN CONCEPT OF WARRANTY

ON THE STATUTE

The history of the manufacturer's liability in tort shows that privity,
which for so long protected the manufacturer from the consumer, is
no longer necessary. The history of warranty shows that an action
on warranty need not necessarily be based on contract. With this
background in mind, it would appear that the Georgia courts would
have no difficulty in construing the Georgia statute as affording
plaintiff a tort and a contract remedy, in neither of which privity is
required. This statement, however, does not take into consideration the
Georgia courts' view of warranty, that it is something purely contractual in nature. The question then arises as to whether the courts,
even with the authorization of the statute, are willing to dispense
with the element of privity, so necessary in contract.
Georgia has not adopted the Uniform Sales Act, and as the statutes
on warranty are limited to implied warranties"' the law of warranty in
Georgia is largely a matter of case law. The fact that the Georgia
statutes are not concerned with express warranties lends substance
to the proposition that implied warranties are matters of duty imposed by law, and should not be subject to the requirements of express warranty.
A brief look at some of the Georgia cases indicates that, in general,
warranty has been a fairly narrow remedy in Georgia, primarily because the Georgia courts look upon it as being only contractual in
nature. The 'Georgia courts have defined warranty as "a statement
or representation made by the seller of goods, contemporaneously
with and as a part of the contract of sale, although collateral to the
express object of it, having reference to the character, quality, or title
of the goods, and by which he promises or undertakes to insure that
certain facts are or shall be as he then represents them. 11 2 The warranty may be express or implied, and if it is express, the buyer must
3
have relied on it in the purchase of the goods for it to be effective."1
111.

See Ga. Code Ann. Ch. 96-3.

112. Elgin Jewelry Co. v. Estes & Dozier, 122 Ga. 807, 810, 50 S.E. 939 (1905).
113. Meyer v. Rich's Inc., 63 Ga. App. 896, 12 S.E.2d 123
63 Ga. App. 473, 11 S.E.2d 495 (1940).

(1941); Bel v. Adler,
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The express warranty arises by agreement of the parties, the implied
warranty arises as a matter of law, 114 but in either case, consideration
is required. 115 The rule is generally stated that an express warranty
will exclude an implied warranty, 116 but this rule properly interpreted
means no more than the express warranty will exclude implied warranties on the same subject. 117 And the absence of an express warranty
raises the implied warranty. 1 8 But where the express warranty is coextensive with the warranty implied by law, the purchaser may rely
on the implied warranty. 1 9
Where one gives an order to a manufacturer or dealer for a specific
article of a known and recognized kind and description, if the specific
article is actually supplied, there is no implied warranty that it will
answer the purpose for which it is intended. 20 The particularity of
the description creates an express warranty.' 2' But this rule is questionable in the light of a later decision which said that express warranties contained in ordinary descriptice words of make, size, grade,
and quantity are not usually so general in their relation to the subject
matter as to exclude an implied warranty that the article is merchantable and free from such inherent defects as render it worthless or not
reasonably suited to the purposes for which ordinary articles covered
by the descriptive terms employed are designed and intended. 22 The
distinction seems to be that the purchaser cannot rely on an express
warranty of this type to recover damages for something the article
in question was not designed to do in the first place, as the warranty
implied is for the fitness for the purpose for which the article was
23
manufactured.
The seller may, of course, limit his warranty by express stipula114. Watson v. Smith, 15 Ga. App. 62, 82 S.E. 633 (1914).
115. Commercial Credit Co., Inc. v. Lewis, 59 Ga. App. 144, 200 S.E. 566 (1938)
A. E. Spree Inc. v. McCorvey, 77 Ga. App. 715, 49 S.E.2d 677 (1948).
116. Smith Brothers v. Webb & Manry, 20 Ga. App. 313, 93 S.E. 74 (1917).
117. Hawley Down Draft Furnace Co. v. Van Winkle Gin and Machine Works, 4
Ga. App. 85, 60 S.E. 1008 (1908); John A. Ruebling Sons Co. v. Southern
Power Co., 142 Ga. 464, 83 S.E. 138 (1914); Watson v. Smith, 15 Ga. App.
62, 82 S.E. 633 (1914).

118.
119.
120.
121.

Kroman v. Roush Produce Co., 3 Ga. App. 152, 59 S.E. 320 (1907).
Fain & Stamps v. Ennis, 4 Ga. App. 716, 62 S.E. 466 (1907).
Crankshaw v. Schwerzer Manufacturing Co., 1 Ga. App. 363, 58 S.E. 222 (1907).
LeLoach Mill Manufacturing Co. v. Tutwirler Coal, Coke & Iron Co., 2 Ga.
App. 493, 58 S.E. 790 (1907).
122. Hawley Down Draft Furnace Co. v. Van Winkle Gin and Machine Works, 4
Ga. App. 85, 60 S.E. 1008 (1908).
123. Moultrie v. Schofield's Sons Co., 6 Ga. App. 464, 65 S.E. 315 (1909); Kirkland
v. John Deere Plow Co., 66 Ga. App. 304, 18 S.E.2d 109 (1941).
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tions, 124 even to the extent of not warranting the goods at all. 125 But

where a contract provided, "No warranties have been made by the
seller unless endorsed hereon in writing," the court held that this language referred only to express stipulations and did not exclude warranties implied by law.' 26 And the language, "no verbal agreements made,"
does not exclude implied warranties. 27 Nor is the purchaser prevented
from setting up an implied warranty of law, by the language, "It is
understood and agreed that no other agreement, guaranty or warranty,
verbal or written, express or implied, shall limit or qualify the terms
of this contract."1 28 If the contract so provides, the purchaser must fulfill the conditions stated therein before the seller will be held liable
1 29
for breach of warranty.
The narrowness of the remedy of warranty as construed by the Georia courts is shown in the rule that implied warranty is a guaranty
against loss only from latent defects, 13 0 and it will not avail against
patent defects, nor against latent defects which are either disclosed
or are discoverable by the exercise of caution on the part of the purchaser.13t And where an article is sold in the original package of the
manufacturer, the retailer warrants only that the goods are manufactured by a reputable manufacturer.1 3 2 The statement of a sales
lady that face cream was "pure, beneficial, and harmless, and that it
would not harm the most tender skin, and that if it were not such
the store would not sell or recommend it," in response to plaintiff's
inquiry was held not to constitute a warranty. 133 The statement by a
salesman, in response to plaintiff's inquiry, "Mr. Meyer, I will guarantee on my word of honor there is nothing to be alarmed about, with
that label out of there; you can rest assured that the suit is all right.
124. Branch v. James & Paddy, 4 Ga. App. 90, 60 S.E.1027 (1908) ; Harrell v. Holman, 21 Ga. App. 159, 93 S.E. 1021 (1917); Bainbridge Motors v. Cox, 46
Ga. App. 167, 167 S.E. 202 (1932).
125. Douglas v. Virginia-Carolina Chemical Co., 31 Ga. App. 734, 122 S.E. 82 (1924)
Woolfolk v. Black, 61 Ga. 67 (1878).
126. Hardy v. General Motors Acceptance Corp., 38 Ga. App. 463, 144 S.E. 327
(1938).
127. Howard, Inc. v. Nalley & Co., 44 Ga. App. 311, 161 S.E. 380 (1931).
128. Corley v. Wilensky & Son, 55 Ga. App. 857, 191 S.E. 879 (1937).
129. Oliver Farm Equipment Sales Co. v. Neeley, 50 Ga. App. 231, 177 S.E. 606
(1934) ; Fick Co. v. Bridges, 51 Ga. App. 123, 179 S.E. 861 (1935).
130. Terrell v. Florence, 53 Ga. App. 354, 185 S.E. 839 (1936).
131. Ltnsford v. Malsby, 101 Ga. 41, 28 S.E. 496 (1897).
132. Bel v. Adler, 63 Ga. App. 473, 11 S.E.2d 495 (1940); Postell v. Boykin Tool
& Supply Co., 86 Ga. App. 400, 71 S.E. 2d 783 (1952); Davis v. Williams, 58
Ga. App. 274, 198 S.E. 357 (1938). But the retailer may be held liable if he
gives an express warranty, even though the article is sold in the original
package. Postell v. Boykin Tool & Supply Co., 86 Ga. App. 400, 71 S.E.2d
783 (1952).
133. Bel v. Adler, 63 Ga. App. 473, 11 S.E.2d 495 (1940).
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You would be perfectly safe in wearing this suit," warranted only that
the quality and workmanship of the suit would prove satisfactory,
even though plaintiff was injured by poisonous and injurious dye
and chemicals in the clothes. 134 The gist of an action based on the
breach of an implied warranty of title to personalty is that plaintiff
has sustained a loss, and unless plaintiff has sustained a loss, he has no
1 35
cause of action, even though the title were defective.
This brief and incomplete summary of the Georgia law of warranty
indicates that the Georgia courts have severely limited the doctrine
of warranty as a remedy for the purchaser. The importance of this
fact is that against this background, a new concept of warranty is
necessary before the courts can construe the Georgia statute so as to
make it sufficiently effective to serve the purposes for which it was intended. That a broader concept of warranty than the 'Georgia courts
have heretofore given warranty is not only a feasible, but a logical
development, is shown by an understanding of the two most significant
factors by a look at the Georgia law of warranty. The first is that in
Georgia, warranty is limited to the transaction of sale between vendor
and vendee, in which case the concept of warranty as a contract, and
thus the requirement of privity is logical. The second is that although
individual cases make the distinction between express and implied
warranties, the cases in general tend to think of express and implied
warranties as being merely warranties, and fail to recognize the significance of the distinction that one is created by the parties, the other
is imposed by law.
If warranty is always limited to the transaction of a sale between immediate parties, the natural tendency is to assume that a sale between
vendor and vendee is necessary for the application of warranty. The
importance of this result is that the situation to which warranty is
applied results in its definition and determines its requisites, without
a consideration of the significance of the requisites. Once this has
been done, the courts tend to consider the superficial characteristics
as determining the requisites. What is common becomes not only
natural, but necessary. Thus, the mere fact that warranty was applicable to an immediate sale between the vendor and vendee, and was in
fact so applied, led to the conviction that warranty was serving its
purpose of protecting the purchaser. The fact that the characteristics
of warranty were determined, say, at a time when it did protect the
vendee causes the courts to adhere to those limitations, although in
134. Meyer v. Rich's, Inc., 63 Ga. App. 876, 12 S.E.2d 123 (1940).

135. Landers v. Davis, 80 Ga. App. 766, 57 S.E.2d 459 (1950).
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fact the warranty is no longer fulfilling its purpose. This is shown
where a purchaser buys a jar of face cream which proves to be harmful, and is precluded from an action against the vendor because the
cream was sold in the original package, and is precluded from an action
against the manufacturer because of lack of privity. One case, or one
factual situation, should not of course change the law. But when a
factual situation is typical in that it represents the general mode of
practice, and the remedy still fails, the time has come for the law to
progress.
The fact, of course, is that the courts have, at least by indirection,
already given indications that a warranty is not to be considered as a
contract in the ordinary sense, and that privity is not an essential
element of warranty. Where a company furnishes a standard warranty
form, lack of privity is no barrier to an action for breach of warranty,
even though plaintiff purchased the article, an automobile, from a
sub-dealer of the dealer in the automobiles, who was the agent of the
manufacturer. "Conceding that privity of contract between the McComb Auto Company and the defendant was totally lacking, nevertheless, . . . we think the court erred in granting a non-suit." 136 In
Studebaker Corporation v. Nail,137 the court held that a standard

factory warranty, required to be signed by the dealer, was intended
to be a direct warranty from the manufacturer to the purchaser. "It
is true that a warranty of personalty does not run with the article warranted. But a manufacturer may warrant his products to ultimate consumers.'138 These two cases present examples of deviation from the
strict requirements of privity, and a logical development from these
cases would be that privity is not a requirement in warranty. If it is
true that a manufacturer may warrant to the ultimate consumer without any privity, obviously privity is not an essential element. Aside
from questions of policy, it is difficult to see why a legal principle
should prevent the law from doing what the parties may do themselves.
The dissatisfaction of the courts in other jurisdictions with the requirement of privity is further indicated by the various theories which
have been used to circumvent the privity doctrine in cases involving
warranty. The label on a can of insecticide, stating "amox is made
for the purpose of killing insects, it is not poisonous to human beings,
but is sure death to insects," was held to constitute warranty from the
136. Hall v. Studebaker Corporation of America, 13 Ga. App. 632, 634, 97 S.E. 750
(1913).
137. 82 Ga. App. 779, 62 S.E.2d 198 (1950)
138. 82 Ga. App. 779, 783, 62 S.E.2d 198 (1950).
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The court said that it did

not know of any reason why the original manufacturer should not
make such assurance, nor why it should not constitute a warranty on
the. part of the original seller running with the product into the
hands of the consumer. Other courts have used the theory of agency
to find a warranty from the manufacturer to the consumer. 40 Advertising is another reason for excepting the privity rule in warranty.' 41 In Baxter v. Ford Motor Co.,142 in which the catalogues and
printed matter furnished by defendant were admitted in evidence,
the court said that since the rule of caveat emptor was first formulated,
vast changes have taken place in the economic structure of our society.
Methods of doing business have undergone a great transition. Radio,
billboards, the press (and today, television) have become means of
creating a large part of the demand that causes goods to depart from
factories to the ultimate consumer. It would be unjust to recognize a
rule that would permit manufacturers to create a demand for their
products by representing that they possess qualities which they do not
possess, and then, because there is no privity of contract existing between the consumer and the manufacturer, deny the consumer the
right to recover.
One of the most recent of the cases relying on advertising as being
a warranty is Rogers v. Toni Home Permanent Co., 1 43 a 1958 case,
in which plaintiff's hair was injured by defendant manufacturer's
product. The court recognized the prevailing view that privity of contract is essential to an action based on breach of warranty, and that
there is no privity between the manufacturer of an article and the
purchaser thereof from a retailer. But the court said that the consuming public ordinarily relies exclusively on the representations of the
manufacturer in his advertisements. And to the court, there was no
valid reason for denying the consumer the right to move against the
manufacturer, when the consumer had purchased the goods on the
strength of the advertisements aimed squarely at him. The warranties
made by the manufacturer in his advertisements and by the labels on
his products, said the court, are inducements to the ultimate consumers, and the manufacturer ought to be held to strict accountability
139. Simpson v. American Oil Co., 217 N.C. 542, 8 S.E.2d 813

(1940).

140. Wisdom v. Morris Hardware Co., 151 Wash. 86, 274 P. 1050 (1929); Timberland Lumber Co. v. Univax Manufacturing Co., 61 F.2d 391 (1932).
141. Burr v. Sherwin-Williams Co., 42 Cal.2d 682, 268 P.2d 1041 (1954) (dictum).
See Huscher v. Pfosh, 122 Colo. 301, 221 P.2d 931 (1950) ; Bahlam v. Hudson
Motor Car Co., 290 Mich. 683, 288 N.W. 309 (1939).
142. 168 Wash. 456, 120 P.2d 409 (1932).
143. 167 Ohio St. 244, 147 N.E.2d 612 (1958).
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to any consumer who buys the product in reliance on such representations and later suffers injury because the product proves to be defective.
The privity problem that comes from treating warranty as purely
contractual has proved to be a constant source of irritation to courts
in so far as the food cases are concerned, and it is here that the biggest
exception to the requirement of privity in warranty has been made
when the plaintiff consumer sues the manufacturer. 144 The fact that
courts rely on different theories to breach the privity rule indicates
its basic unsoundness as a requisite in all cases, and a lack of willingness on the part of the courts to acknowledge the fundamental reason for dispensing with it, that it is simply unnecessary in all cases.
In the food cases, the courts have said that the warranty runs with the
article; 45 that plaintiff is a third party beneficiary of the contract
between the manufacturer and wholesaler and retailer who sold the
food to or for the benefit of the consumer; 146 that the warranty is
for the consumer's benefit; 147 and that the warranty is imposed as a
144. Flessher v. Carstens Packing Co., 93 Wash. 48, 160 P. 14 (1916); Catani v.
Swift & Co., 251 Pa. 52, 95 A. 931 (1915); Coca-Cola Bottling Works v. Lyons,
145 Miss. 876, 111 So. 305 (1927); Ward Baking Co. v. Trizzino, 27 Ohio App.
475, 161 N.E. 557 (1928); Curtiss Candy Co. v. Johnson, 163 Miss. 426, 141
So. 762 (1932) ; Ford v. Waldorf System, Inc., 57 R.I. 131, 188 A. 633 (1936) ;
Coca-Cola Bottling Co. of Fort Worth v. Smith, 97 S.W.2d 761 (Tex Civ.
App. 1936) ; Anderson v. Tyler, 223 Iowa 1033, 274 N.W. 48 (1937)
Swengel v. F. & E. Wholesale Grocery Co., 147 Kan. 555, 77 P.2d 930 (1938);
McNichols v. Continental Baking Co., 112 S.W.2d 849 (St. Louis Ct. of App.
1938); Dryden v. Continental Baking Co., 11 Cal.2d 33, 77 P.2d 833 (1938);
Klein v. Duchess Sandwich Co., 14 Cal.2d 272, 93 P.2d 799 (1939) ; Biendenharn
Candy Co. v. Moore, 184 Miss. 721, 186 So. 628 (1939) ; Gaisness v. Scow Bay
Packing Co., 16 Wash. 21, 132 P.2d 740 (1942) ; Patargais v. Coca-Cola Bottling
Co. of Chicago, Inc., 332 Ill. App. 117, 74 N.E.2d 162 (1947); Williams v.
Campbell Soup Co., 80 F.Supp. 865 (D.C.W.D. Mo. 1948); Lombardi v. California Packing Sales Co., 83 R.I. 51, 112 A.2d 701 (1955); Crystal Coca-Cola
Bottling Co. v. Cathey, 83 Ariz. 163, 317 P.2d 1094 (1957) ; Cook v. Safeway
Stores Inc., 330 P.2d 375 (Okl., 1958); Carnes v. Pittsburgh Coca-Cola
Bottling Co., 183 Kan. 758, 332 P.2d 258 (1958). See particularly Decker
&. Sons v. Capps, 139 Tex. Civ. App. 609, 164 S.W.2d 828 (1942), aff'd, 139
Tex. 609, 164 S.W.2d 828 (1943).
145. Coca-Cola Bottling Works v. Lyons, 145 Miss. 876, 111 So. 305 (1927) ; CocaCola Bottling Co. of Fort Worth v. Smith, 97 S.W.2d 761 (Tex. Civ. App.
1936); Anderson v. Tyler, 223 Iowa 1033, 274 N.W. 48 (1937); Patargais v.
Coca-Cola Bottling Co. of Chicago, Inc., 332 Ill. App. 117, 74 N.E.2d
162 (1947).
146. Ward Baking Co. v. Trizzino, 27 Ohio App. 475, 161 N.E. 557 (1928); Dryden v. Continental Baking Co., 11 Cal.2d 33, 77 P.2d 833 (1938).
147. Klein v. Duchess Sandwich Co., 14 Cal.2d 272, 93 P.2d 799 (1939); Biendenharn Candy Co. v. Moore, 184 Miss. 721, 186 So. 628 (1939); Crystal CocaCola Bottling Co. v. Cathey, 83 Ariz. 163, 317 P.2d 1094 (1957); Kruper v.
Proctor 8c Gamble Co., 113 N.E.2d 605 (Ohio App. 1953); rev'd on other
grounds, 160 Ohio St. 489, 117 N.E.2d 7 (1954).
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matter of public policy.1 48 Some cases simply brush the matter of
privity aside without any discussion and allow plaintiff to recover in
spite of its absence.1 49 And the exception as to food has been held to
apply to dog food as well as food for human consumption. 10
The particular theory which a court uses to avoid the privity requirement is not important. The fact that the courts do go to the
trouble of avoiding the requirement is important. And while there
may be more reason for allowing the exception in food cases, the
principle of privity is the same whether the product is food or a defective sofa bed.
The primary step to a conscious change in a legal concept is, of
course, the recognition that the concept is not fulfilling its purpose.
It is for this reason that the distinction between express and implied
warranties is important. The law of express warranty leaves the matter
of the purchaser's protection to himself and the vendor. The fact that
there is such a concept as implied warranty is the law's tacit recognition that this is insufficient. The law is not designed for persons who
transact the daily business of life with a law book in hand. It is, or
should be, designed so that its rules can be common sense applications to the incidents of daily intercourse. This, in a sense, is the
implied warranty. It is not only proper that a vendee, in exchange
for the purchase price, should receive from the vendor a television
set which is reasonably fit for the uses intended, it is a right, irrespective of lack of assurances by the vendor. The implied warranty, then,
is not merely another type of warranty. It is a legal concept imposing
certain obligations upon the parties as a matter of law, not choice.
Herein lies the significance of the distinction between express and implied warranties.
Although the Georgia courts have in general failed to recognize
this significance, placing both express and implied warranties in the
same general category, the distinction is important. The Uniforn
Sales Act does distinguish between them,'-' but the Georgia Code
does so only implicity as it contains a section on implied warranties,
but not one on express warranties. In addition to express warranties,
148.

Blanton v. Cudahy Packing Co., 154 Fla. 872, 9 So.2d 313

(1944); Decker &

Sons v. Capps, 139 Tex. Civ. App. 609, 164 S.W.2d 828 (1942).
149.

McNichols v. Continental Baking Co., 112 S.W.2d 849 (St. Louis Ct. of App.
1938); Swengel v. F. & E. Wholesale Grocery Co., 147 Kan. 555, 77 P.2d 930
(1938).
150. McAfee v. Cargill, Inc., 121 F. Supp. 5 (D.C.S.D. Cal. 1954).
151. USA § 12, Definition of express warranty.

1959]

MANUFACTURER'S

STATUTORY

WARRANTY

152
the Uniform Sales Act provides for implied warranties of title,

implied warranty in sale by description, 153 implied warranties of
quality, 15 4 and implied warranties in sale by sample. 55
An express warranty requires an affirmation of fact or promise by
the seller relating to the goods, the tendency of such statements to induce the buyer to purchase the goods, and the buyer's reliance thereon." 5 6 Implied warranties "are never in writing, are not created by a
meeting of the minds of the parties, and do not constitute any portion
of the contractual elements of the agreement, but are a product of the
law operating upon the circumstances of the sale."157 From this it
would appear that implied warranties are duties imposed by the law
for the purpose of preventing fraud or deceit. That this is so is indicated by the Georgia cases. Thus, "As an incident to a sale of a chattel the law implies a warranty, which the parties may waive or change
by express agreement." 15 This would indicate that awareness on the
part of the vendee is necessary before the implied warranty can be
waived, and knowledge, of course, prevents fraud. The fact that a
contract provided, "It is understood and agreed that no other agreement, guaranty or warranty, verbal or written, express or implied,
shall limit or qualify the terms of this contract," did not prevent the
purchaser from setting up the implied warranty of law, upon the
ground that this would be adding to the written contract by parol an
additional agreement. This is so because the implied warranty does not
arise from any agreement of the parties, but from the law. 5 9 The Georgia Supreme Court said in Colt Co. v. Bridges:160
A warranty may be either express or implied. The former
is created by the statement of the seller. The law creates the
implied warranty. If the former is broad enough to exclude
the latter, then it precludes the buyer from setting up the
implied warranty of law. If it is not extensive enough for
that purpose, the implied warranty of the law exists. The
latter does not arise from the contract of the parties. It is the
offspring of the law.' 61
152.
153.
154.
155.
156.
157.
158.
159.
160.
161.

USA § 13, Implied warranties of title.
USA § 14, Implied warranty in sale by description.
USA § 15, Implied warranties of quality.
USA § 16, Implied warranties in sale by sample.
USA § 12.
J. A. Campbell Co. v. Corley, 140 Ore. 462, 13 P.2d 614 (1932); Buchanan
v. Dugan, 82 A.2d 911 (Mun. Ct. of D.C. 1951).
Commercial Credit Co. Inc. v. Lewis, 59 Ga. App. 144, 200 S.E. 566 (1938).
Corley v. Wilensky & Son, 55 Ga. App. 857, 191 S.E. 879 (1937).
162 Ca. 154, 132 S.E. 889 (1926).
162 Ga. 154, 158, 132 S.E. 889 (1926).
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Thus, the significance of the distinction is that implied warranties
are imposed as a matter of law to prevent a tort, and the preventive
measure is treated wholly in terms of contract. Conceding that when
the matter is left to the parties themselves, it is a matter of contract,
this means only that the law does not limit the freedom of the parties
to do as they wish, so long as they act within the prescribed limits
of both parties having full knowledge of what they are doing. If the
express warranty fails to serve its purpose, the law steps in. The idea
is that the law imposes a contract on the parties, which is pure fiction.
But this does not alter the fact that the duty which is imposed is circumscribed by the limits of contract. If the courts would acknowledge
what they are doing, i.e. using a contract remedy to prevent a tort,
there should be no difficulty in treating the remedy as a tort action.
In spite of the difference between the two types of warranties, most
courts continue to adhere to the requirement of privity.162 But if a
rule of law is to be tested by its results to determine its desirability,
it would seem that some of the anomalous results the treating of warranty as purely contractual, thus requiring privity, has led to would
lead the courts to dispense with the idea that warranty is a contractual
action only. The parents of a minor recovered medical expenses for injuries suffered by the minor as a result of eating a bun purchased by
the parents, but the minor could not recover because of lack of
privity. 163 The wife and sister-in-law of the purchaser of meat who became ill and sued the retailer were precluded from recovery, because,
"The general rule is that the implied warranty arising from the contract of purchase and sale of food between a retailer and purchaser
from the retailer does not extend to third parties who are not par.
ties to the contract... The warranty does not even extend to the wife
or other members of the family when the food was purchased by the
head of the family .... .. 164 Because of privity, the husband of the
purchaser of bread could not recover on the basis of breach of warranty. 165 A plaintiff who was injured by reason of a defective jar she
was sealing for the party who had purchased it from defendant could
166
not recover for lack of privity.
162. See, e.g., Russell v. First National Stores, 96 N.H. 471, 79 A.2d 573 (1951);
Green v. Equitable Powder Mfg. Co., 95 F.Supp. 127 (D.C. W.D. Ark. 1951);
Nalli v. Triple X Stores, Inc., 19 Conn. Super. 293, 112 A.2d 507 (1954).
163. Duncan v. Juman, 25 N.J. Super. 330, 96 A.2d 915 (1952).
164. Conner v. Great Atlantic &cPacific Tea Co., 25 F. Stpp. 855 (D.C. W.D. Mo.
1939).
165. Tyrrell v. Say, 197 Misc. 858, 99 N.Y.S.2d 607 (1950).
166. Torpley v. Red Owl Stores, 129 F. Supp. 404 (D.C. Minn. 1955).
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Just as in the early cases holding that the manufacturer sued in
tort was protected by privity, there is no question in these cases but
that the injury was in fact caused by the manufacturer. And here again,
it is a legal concept which protects the manufacturer, not lack of
fault.
It is on the distinction between express and implied warranties that
the better reasoned cases have relied for dispensing with the requirement of privity. In Flessher v. Carstens Packing Co.,'167 a food case,

the court pointed out that the implied warranty of the wholesomeness
of food placed on sale arises as an implication of the common law.
The liability does not rest so much upon an implied contract as upon
a violation of a duty voluntarily assumed. In Decker & Sons v.
Capps, 168 the court explained that the warranty in food cases is not

the more modern contractual warranty, but is an obligation imposed
by law to protect public health. This case goes back to the origin
of warranty in tort, and pointed out that it would be but to acknowledge a weakness in the law to say that one could create a demand
for his products and then avoid liability for injuries caused thereby
merely because there was no privity of contract. In Blanton v. Cudahy
Packing Co.,169 the court said that the rationale of the implied warranty theory is that the right to recover should not depend upon
intricacies of the law, but upon justice and the welfare of the public.
The reasoning indicated by these cases is generally that followed by
170
those which dispense with privity.
In Torpley v. Red Owl Stores,'7' the court suggested that if a theory
of strict liability to the public were imposed in these cases, it would
be best to discard the troublesome warranty doctrine, but that this was
a matter for the legislature. This points up the difficulty with the
Georgia statute, and again the problem of privity. While it is not
necessary to discard warranties in order to impose strict liability, it is
necessary to relax the privity requirements. By implication, the Georgia statute does this, but it would have been more desirable had it
specifically provided that privity is not necessary in the type of actions
it is designed to cover.
167. 93 Wash. 48, 160 P. 14 (1916).
168. 164 S.W.2d 828 (Tex Civ. App. 1942).
169. 154 Fla. 872, 19 So.2d 313 (1944).

170. See e.g. Maloney v. Shaker Square Beverages, Inc., 102 N.E.2d 281 (Ohio
Com. P1. 1951); Kruper v. Proctor & Gamble Co., 113 N.E.2d 605 (Ohio App.
171.

1953) ; La Hue v. Coca-Cola Bottling Co., 50 Wash.2d 345, 314 P.2d 421 (1957).
129 F. Supp. 404 (D.C. Minn. 1955).
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That the problem is not an insurmountable one for the courts,
however, is indicated, not only by the cases discussed above, but by
more recent cases which have independently achieved the result desired by the statute. Perhaps the most outstanding of these cases is
Nichols v. Nold, x7 2 which, although a case involving a soft drink, does
not rely on the public policy theory, but primarily on the fact that an
implied warranty does not necessarily involve a contract. The court
relied on such authorities as the Restatement of Security, 173 Corpus
175
Juris Secundum, 174 and Williston on Contracts.
In Brown v. Globe Laboratories7 6 in which plaintiff sued defendant
corporate manufacturer of certain bacterin for breach of warranty, the
court did not even seem to be concerned with the problem of lack
of privity between plaintiff and defendant. The opinion was largely
concerned with the fact that defendant was a foreign corporation, and
whether or not warranties, express or implied, existed. The verdict
was for plaintiff.
In Spence v. Three Rivers Builders & Masonry Supply, 177 plaintiff,
a remote vendee, sued the manufacturer of cinder blocks for breach
of express and implied warranty. The trial court found there was no
express warranty, and plaintiff was precluded from recovery because
of lack of privity. On appeal, the case was reversed. The court held
that plaintiff could recover on either the theory of negligence or implied warranty, even though she was a remote buyer.
The two basic weaknesses in the Georgia law of warranty, that of
treating warranty as purely contractual and that of failing to recognize the significance of the distinction between express and implied
warranties, are essentially the same, approached from different angles.
The problem in both approaches is that of privity of relationship. In
one instance, the courts circumvent the problem by fictions; in the
other, they simply recognize the tortious aspect of warranty. For the
sake of clarity and uniformity in the law, the latter approach under the
Georgia statute would be the desirable one. That other jurisdictions
172. 174 Kan. 613, 258 P.2d 317 (1953).

173. "The term 'implied warranty' denotes an obligation imposed by law where
there is no representation or promise." Restatement, Security, p. 234, § 82j.

174. "Implied warranties are created by operation of the law and they do not
arise from any agreement in fact of the parties, but they will not be created
contrary to the manifest intention of the parties. The principle of implied
warranties is an exception to the rule of caveat emptor." 77 C.J.S., Sales §
314, p. 1155.
Williston, Con175. "Warranty may, but need not be based on contract ....
tracts, § 1505.
176. 165 Neb. 138, 84 N.W.2d 151 (1957).
177. 353 Mich. 120, 90 N.W.2d 873 (1958).

1959]

MANUFACTURER'S

STATUTORY

WARRANTY

have accepted this approach on the basis of sound and logical reasoning may well indicate a trend in the development of the law in this
direction. Whether this is so or not, the Georgia courts have a sound
basis for accepting it under the statute in question.
THE SIMILARITY

OF TORT AND

WARRANTY

Implicit in the foregoing material is the proposition of the similarity of tort and warranty, especially implied warranty. The similarity is fundamental rather than superficial, and is often obscured
by the uncritical acceptance of the statement that warranty is a matter of contract, while tort is a matter of duty imposed by law. It is
possible to acknowledge and accept even this statement without a
full realization of its significance until one views cases in which the
proposition is manifest. Aside from the historical aspect of this problem, some courts refer to warranty as a hybrid between tort and
contract. 178 In Hertzler v. Manshum, 17 9 the court said that the implied
warranty reaching from the manufacturer of foodstuffs to the consumer is in the nature of a representation that the highest degree of
care has been exercised, and a breach of such duty inflicting personal
injury is a wrong in the nature of a tort. That the Georgia courts
have recognized this similiarity is indicated by several cases. In Armour
& Co. v. Miller,8 0 a suit by plaintiff against the manufacturer for injuries resulting from ptomaine poisoning got from food purchased
from the retailer, the Georgia Court of Appeals said, "The duty not
negligently to injure is due by the manufacturer . . . not merely to

the dealer to whom he sells his product, but to the general public for
whom his wares are intended."''
In Watkins v. Jacobs Pharmacy
Co.,1 8 2 plaintiff alleged defendant druggist wrongly filled a prescrip-

tion for him. Although the court appeared to base recovery on the
basis of implied warranty, saying that the principle of law is well
settled that a druggist impliedly warrants the article he sells, is the
article called for and is liable for breach of such warranty, the court
spoke of duty in terms of negligence:
While a person charged with negligence is liable only for
those injuries which a prudent man in the exercise of care
178. Maloney v. Shaker Square Beverages, Inc., 102 N.E.2d 281 (Ohio Com. PI.
1951). See Boston Woven-Hose 8c Rubber Co. v. Kindall, 178 Mass. 232, 59
N.E. 657 (1901), and Huddleston v. Lee, 39 Tenn. App. 465, 284 S.W.2d 705
(1955), cited at footnote 109, supra.
179. 228 Mich. 416, 200 N.W. 155 (1924).
180. 39 Ga. App. 288, 147 S.E. 184 (1938).
181. 39 Ga. App. 228, 237, 147 S.E. 184 (1938). Quoting from Watson v. Augusta Brewing Co., 124 Ga. 121, 52 S.E. 152 (1905).
182. 48 Ga. App. 38, 171 S.E. 830 (1933).
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could have reasonably foreseen or expected, it must not be
supposed that the principle thus stated requires that he should
have been able to foresee the injury in the precise form in
which it in fact resulted or to anticipate the particular consequence which actually flowed from his act or omission of
183
duty.
In Wilkinson v. Rich's Inc.,l s 4 plaintiff sued defendant for breach
of implied warranty for injuries suffered when she slipped and fell on
a scatter rug purchased from defendant. The court again spoke in
terms of tort and warranty. If the defect is discoverable, said the
court, there is no implied warranty, and if there is no implied warranty, there is no basis for any tort action, since there is no duty
violated. Here, of course, is a recognition that the duty involved in
implied warranties and in torts are the same. The court explained that
the case sounded in tort, but the basic theory upon which it was sought
to attach liability was breach of an implied warranty that the article
was free from defects and suitable for the use for which it was intended.
The similarity of tort and implied warranty is clearly indicated in
Georgia by the long line of cases involving soft drinks. In Davis v.
Williams, 5s5 plaintiff sued the retail dealer and bottling company
as joint tort-feasors for injuries sustained from drinking a soft drink
which contained bits of glass. The question on appeal was whether
a cause of action was set out against the retail dealer. The court
held that retail dealers may be liable for selling provisions containing
injurious substances, whether sold in bulk or in the original unbroken
package put up by a reputable manufacturer, where the dealer fails
to exercise reasonable care in selling them. Whether the court held
that there was an implied warranty or the retailer might be liable
for negligence is not clear. Relying on cases which have clearly held
defendant liable on the basis of implied warranty, the court said,
"'The implied warranty of the wholesomeness of food placed on sale,
whenever it exists at all, arises as an implication of the common law.
The liability does not rest so much upon an implied contract as upon
a violation or neglect of a duty voluntarily assumed.' '186 The court
183. 48 Ga. App. 38, 40, 171 S.E. 830 (1933).
184. 77 Ga. App. 239, 48 S.E.2d 552 (1948).

185. 58 Ga. App. 274, 198 S.E. 357 (1938).
186. 58 Ga. App. 274, 278, 198 S.E. 357 (1938). The court was quoting from
Flessher v. Carstens Packing Co., 93 Wash. 48, 160 P. 14 (1916), in which
plaintiff recovered on the basis of implied warranty.
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said that whether the action be one on warranty or in negligence, it
comes to the same thing. It sounds in tort. 8 7
In the soft drink cases, the Georgia courts early dispensed with the
privity rule and allowed the consumer to sue the manufacturer in tort.
In 1905, in Watson v. Augusta Brewing Co.,' 8 8 the Georgia Supreme
Court said:
When a manufacturer makes, bottles, and sells to the retail
trade, to be again sold to the general public, a beverage represented to be refreshing and harmless, he is under a legal
duty to see to it that in the process of bottling no foreign
substance shall be mixed with the beverage which, if taken
into the human stomach, will be injurious. .

.

. It does not

matter that the plaintiff in the present case did not buy the
soda-water from the defendant, or that there was no privity
of relationship between them. The duty not negligently to
injure is due by the manufacturer . . . to the general public

for whom his wares are intended. 189

An even more interesting case from the privity angle is Payne v.
Rome Coca-Cola Bottling Co.,190 decided in 1912. In that case, plaintiff
was injured by an exploding soft drink bottle. The drink had been
purchased by plaintiff's brother from the retail vendor who had
bought it from one Barnett who had bought it from defendant bottling
company. The case was concerned with the application of res ipsa
loquitur, and discussed neither warranty nor privity. The court held
that res ipsa loquitur applied. The interesting point about the case
is that at a time when the privity doctrine was in full force, in a
case in which there was no question of its absence, the point was not
even discussed.
The soft drink cases indicate that this product had the dubious
distinction of thaving special rules of law applied to it. Whether this
was because of the ubiquitousness of soft drinks or not, there appears
to be little logic in dispensing with rules of law for a particular product, when the situation is such that the rule could be applied to all
products. An injury from one type of product is no less an injury
than one from another type of product. The inference is that there
was something wrong with the rules of law that were excepted. A
reading of these cases shows that the manufacturer was generally held
187. The court was relying on McPherson v. Capuano, 31 Ga. App. 82, 121 S.E.
580 (1923).
188. 124 Ga. 121, 52 S.E. 152 (1905).
189. 124 Ga. 121, 123-4.
190. 10 Ga. App. 762, 73 S.E. 1087 (1912).
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liable on the basis of tort, 19 1 and was not an insurer of its product. 19 2
The point is that these cases present the same factual situation as

other cases which allow recovery on the basis of implied warranty.
Another line of cases which indicates the similarity of implied warranty and tort is that in which the statute of limitations is involved.
The courts generally hold that the tort statute of limitations applies

to actions where damages for injury to person or property are sought.
Thus, where the wife of plaintiff purchased a soft drink from defendant which made plaintiff ill, the court held that the personal

injury statute of limitations applied. 19 3 An action for injuries resulting
from plaintiff's use of medicine prescribed by defendant dentist and
compounded by defendant pharmacists was held to be controlled by
the statute applicable to personal injuries. 94 Where plaintiff sought

damages for injury to his premises caused by a fire which allegedly
resulted when waterproofing material sold to plaintiff by defendant
ignited while being applied, the court said the action seeking recovery for breach of warranty was an action for damages for injury
to property and was barred by the statute of limitations. 195 In an action

for personal injuries incurred by plaintiff after discovering a dead
mouse in a bottle of defendant's beer, the court held that the action
was governed by the statute of limitations applicable to actions for

personal injury caused by negligence or wrongful act, notwithstanding
that plaintiff based her action upon defendant's alleged breach of implied warranty. 196 The court explained that the contract, express or
191. Watson v. Augusta Brewing Co., 124 Ga. 121, 52 S.E. 152 (1905); Payne v.
Rome Coca-Cola Bottling Co., 10 Ga. App. 762, 73 S.E. 1087 (1912); Martin v.
Waycross Coca-Cola Bottling Co., 18 Ga. App. 226, 89 S.E. 495 (1916); Bradfield v. Atlanta Coca-Cola Bottling Co., 24 Ga. App. 657, 101 S.E. 776 (1919) ;

192.
193.
194.
195.
196.

Atlanta Coca-Cola Bottling Co. v. Danneman, 25 Ga. App. 43, 102 S.E. 542
(1920); Atlanta Coca-Cola Bottling Co. v. Holbrook, 40 Ga. App. 269, 149
S.E. 316 (1929); Atlanta Coca-Cola Bottling Co. v. Shipp, 41 Ga. App. 705,
154 S.E. 385 (1930); Atlanta Coca-Cola Bottling Co. v. Dea-, 43 Ga. App.
682, 160 S.E. 105 (1931); Atlanta Coca-Cola Bottling Co. v. Sinyard, 45 Ga.
App. 272, 164 S.E. 231 (1932) ; Coleman v. Dublin Coca-Cola Bottling Co., 47
Ga. App. 369, 170 S.E. 549 (1933); Gainesville Coca-Cola Bottling Co. v.
Stewart, 51 Ga. App. 102, 179 S.E. 734 (1935) ; Moore v. Macon Coca-Cola
Bottling Co., 51 Ga. App. 148, 179 S.E. 916 (1935) ; Macon Coca-Cola Bottling
Co. v. Crane, 55 Ga. App. 573, 190 S.E. 879 (1937); Cordell v. Macon CocaCola Bottling Co., 56 Ga. App. 117, 192 S.E. 228 (1937); Georgia-Alabama
Coca-Cola Bottling Co. v. White, 55 Ga. App. 706, 191 S.E. 265 (1937) ; Davis
v. Williams, 58 Ga. App. 274, 198 S.E. 357 (1938); Cole v. Pepsi-Cola Bottling
Co., 65 Ga. App. 204, 15 S.E.2d 543 (1941); Dalton Coca-Cola Bottling Co.
v. Watkins, 70 Ga. App. 790, 29 S.E.2d 281 (1944).
Moore v. Macon Coca-Cola Bottling Co., 51 Ga. App. 148, 179 S.E. 916 (1935).
Finck v. Albers Super Markets, 136 F.2d 191 (6th Cir. 1943).
Patterson v. Vincent, 44 Del. 442, 61 A.2d 416 (1948).
Buyers v. Buffalo Paint & Specialties, Inc., 199 Misc. 764, 99 N.Y.S.2d 713
(1950).
Zellner v. Acme Brewing Co., 184 F.2d 940 (9th Cir. 1950).
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implied, was pleaded merely as the inducement which gave rise to the
duty alleged to have been violated. And where plaintiff suffered
injuries from roast pork consumed in defendant's restaurant, the court,
although concluding that the breach of warranty in the serving of
tainted food caused injury to plaintiff, held that the statute of limitations governing actions for personal injuries applied. 19 7 But in a 'Georgia case similar to the factual situations above in that personal injury
and property loss were involved, the court held that defendant seller
breached his implied warranty and was thus liable.19 s In that case,
plaintiff purchased an oil heater from defendant, and was injured
fifteen days later while lighting it for the first time when it exploded
because of a latent defect.
The Georgia statute on the manufacturer's warranty is analogous
to the pure food and drug laws in that in both instances the legislature has imposed a statutory duty on a party dealing with the public. In this connection, it is interesting to note that in construing
the Georgia Pure Food and Drug Act, 1 99 the Georgia Supreme Court
held in Donaldson v. Great Atlantic & Pacific Tea Co. 200 that a violation of the act was negligence per se. The case was concerned with the
sale of putrid liver for human consumption. In coming to its conclusion, the court pointed out that some courts, independently of
statute, hold that a dealer in food is bound as an insurer, or for a
breach of implied warranty, "which is about the same thing." The
court said that if the article had been a live pig instead of pig's liver,
the purchaser could have maintained an action for breach of implied
warranty.
The court said that as to civil actions, the only effect of the purefood act was that whereas before its passage an action for damages resulting from negligence could be sustained only by allegation and
proof of such negligence as a matter of fact, the plaintiff may now
show negligence as a matter of law by establishing a breach of the
statutory duty, or he may rely on both classes of negligence. The
passage of the statute did not affect the nature or basis of the cause
of action, but related only to the standard of care by which negligence
may be determined.
The court further held that the statute relieved a dealer of liability
under the act if he obtains a guaranty from the person from whom he
197. Seymour v. Union News Co., 349 Ill. App. 197, 110 N.E.2d 475 (1953).

198. Williams v. Ballenger, 87 Ga. App. 255, 73 S.E.2d 509 (1952).
199. Ga. Code, Ch. 42-1 et seq.
200. 186 Ga. 870, 199 S.E. 213 (1938).
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purchased the food, 201 but that this merely creates an exception to the
statute in favor of those who obtain and establish the guaranty. This
situation, of course, is analogous to the provision in the warranty
statute providing that the manufacturer may relieve himself of obligation by express warranty.
The distinction between negligence and negligence per se was
characterized by the court as follows. If the lawmaking power in
dealing with a subject involving duties goes into concrete specifications, the court recognizes the precise duty, and breach of it is negligence per se. This is in contradistinction to those wrongs that arise
from violations of those duties which have received recognition in the
law, but which have not been defined, or have been defined only in
such general or abstract language that there must be a finding of fact
that the particular transaction involves a violation of the duties so
imposed before negligence is established.
The distinction between holding one to be an insurer of his products under a statute and holding one to be guilty of negligence per
se for his defective products would appear to be that in the former
instance, the court is thinking in terms of contract, and in the latter of
tort. This points up the basic similarity of the two.
The question, then, is not why have the courts failed to recognize
the similarity of duties imposed by implied warranty and those imposed by tort, but rather, why have the courts not given significance
to the similarity by recognizing the tortious aspect of warranty. The
reason lies, possibly, in the concept of the scope of duty involved. The
duty imposed in the ordinary tort case is arrived at by a process of a
posteriori reasoning. On the basis of facts accomplished, the court
determines the existence or absence of duty. In cases where strict
liability is imposed, as in warranty, the duty is imposed as a matter
of a priori reasoning. The duty exists as a foregone conclusion and
only the breach of the duty is a matter for the jury. In the first instance, the presence of the duty must be ascertained before it is determined that there was a breach. In the second instance the duty is
present and the only question is the breach. In the case of tort, though
the duty breached is theoretically assumed to be a duty toward all
persons, its practical application limits it to the injured party. Thus,
the duty is owed to all persons who were in the particular relationship
to the defendant that the plaintiff was at the time of the injury, and
only the injured party can recover. In cases of warranty, where the
201. Ga. Code § 42-115.
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a priori duty is imposed, the duty is owed to a multitude of persons,
any one of whom, if injured might recover. Thus, the warranty duty
has been arbitrarily limited to those who are parties to the contract.
Since the statute in question clearly makes this duty a matter of law,
there is no further reason for this limitation. As was said in Smith v.
Clarke Hardware Co., 20 2 in actions of tort, only legal duties are con-

sidered, and all legal duties exist from implication of law. A contract
merely creates this implication. Under the statute, the law has created
a legal duty of the manufacturer to the consumer. In view of the
dual nature of warranty, there would appear to be no reason why this
duty could not be held to be that of an insurer, or its breach to be
negligence per se. The mere fact that the legislature has provided the
consumer with an additional remedy should .not deprive him of his
prior remedies.
CONCLUSION

The primary difficulty with the Georgia statute is that it has attempted to extend an established remedy to cover a particular situation without making provision for what are generally considered to be
the prerequisites for the application of that remedy before it can be
applied. By the simple expedient of stating that privity should not be
required in actions under the statute, the legislature would have prevented most of this difficulty. However, this omission on the part of
the legislature should not prevent the courts from construing the
statute so that it can serve the purposes for which it was obviously
intended. In view of the fact that the manufacturer's tort liability to
the consumer for negligence is now well established in Georgia, and
was so established at the time of the statute's passage, it can be assumed only that the statute was intended to give the consumer an additional right of action against the manufacturer for breach of warranty, whether the new action is in tort or in contract. That other
courts have allowed this independently of statute lends force to this
conclusion.
The arguments in favor of such a construction of the statute have
been often repeated. The retailer is now in fact a mere conduit to the
market; it is the manufacturer who creates the demand for this product
through the use of advertising mediums; the manufacturer should not
be allowed to have the benefits without commensurate responsibilities.
That these arguments are valid should not be obscured by their con202. 100 Ga. 163, 28 S.E. 73 (1896).
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stant use. What these arguments really point to is that warranty developed at a time and in an age very different from the present.
Limited to its form as developed, it is inadequate to protect the consumer.
The fact that the courts have been so reluctant to grant the remedy
provided by the statute leads one to suspect that the courts feel that
giving the consumer adequate means of protection in today's market
means giving him an opportunity for unjust enrichment. To the manufacturer's argument that no protection is needed, the answer is that
where none is needed, none will be used, To the argument that such
a remedy provides a means of unjust enrichment, the answer is that
compensation for a harm produced by defendant does not result in
unjust enrichment. The fact is that there must be an injury before
there is a cause of action, and proof of causation before there is recovery.
The statute is a remedial one, and is thus properly subject to a
liberal interpretation by the courts. That there is nothing sacrosanct
in the concept of warranty as a contract is shown by the substantial
authority not so limiting it. The problem of proceeding under the
statute, however, is complicated by the 'Georgia rule prohibiting the
joining of actions ex contractu with actions ex delicto. But in view of
the historical origins of warranty and the fact that it is a remedy in the
nature of a hybrid, containing aspects of both tort and contract,
it would seem that a proper construction of the statute would allow
the plaintiff to frame his suit on the theory of either tort or contract
for breach of warranty, with regard to his particular situation. In
either a tort action or one in contract, failure of the defendant to have
satisfied the warranty imposed by law would result in strict liability.
While this approach would by no means solve all the problems raised
by the statute, it would solve the basic one of how to proceed under
it, and at the same time, it would retain the concepts of tort and contract in tact, thus allowing the courts to rely on the basic rules in these
areas for solutions to problems arising under the statute. For example,
if the plaintiff should bring an action on the theory of tort under
the statute, the tort statute of limitations would apply.
This suggested approach has the merit of retaining the advantage
of procedure without at the same time allowing procedure to interfere with the substantive rights of the litigants. But even more important, it approaches the problem from the viewpoint of the purpose of the statute, and allows the courts to construe the statute so
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that it will fulfill those purposes without being unduly hampered by
technicalities.
In view of the uncertainty of the statute's meaning, it is to be hoped
that the Georgia courts will, at the first opportunity, give it a full
and complete construction so that Georgia attorneys may know precisely what it means.
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