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The Supreme Court of Georgia, during its first year of existence de-
cided that one method of determining whether a right was funda-
mental and reserved to a citizen was by examining the treatment of the
right at common law.

If this right, 'inestimable to freemen,' has been guaranteed to
British subjects since the abdication and flight of the last of
the Stuarts and the ascension of the Prince of Orange, did it
not belong to our colonial ancestors in this western hemi-
sphere? has it been a part of the English Constitution ever
since the bill of rights and act of settlement and been forfeited
here by the substitution and adoption of our own Constitu-
tion? No notion can be more fallacious than this!'

Two years later the court, in speaking of retrospective laws, said:
But aside from authority derived indirectly from the Consti-
tution, such laws are forbidden by the nature of republican
governments, and are opposed to the fundamental principles
of our Social Compact.2

The Georgia Court has continued to be concerned with the common
law treatment of an activity or right when the court is determining
constitutional issues. It is also hesitant in upholding any act that might
be classified as retrospective. These concepts and attitudes continue to
influence the results of the cases.

About thirty years later, the Constitutional Convention of 1877
drew up a new constitution. Members of this Convention shared the
political and economic philosophy of their nineteenth century con-
temporaries. In particular they had a strong feeling that the primary
duty of government is to protect property3 and that prices should be
regulated only by the law of supply and demand, 4 except in the case
of business "affected with a public interest."5 These nineteenth century
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philosophical and economic theories are part of the constitutional ma-
terial out of which decisions are being made today, particularly in the
cases involving the regulation of economic affairs. The decisions by
the Supreme Court of Georgia taken as a whole reflect a consistent ap-
proach to the protection of economic rights. Any regulation that af-
fects the actual pecuniary value of property, of a job opportunity, or
of a business must be reasonable in the eyes of the court. The court has
shown no tendency to be influenced by the new attitude of the Su-
preme Court of the United States toward economic regulation.

Since 1939 the problem has been considered on a number of oc-
casions. The state is powerless to regulate prices of "ordinary busi-
nesses." 6 Moreover, the state is powerless by means of a Fair Trade Act
to permit businesses themselves to regulate prices by means of contract
so that one who is not a party to a contract will be bound.7 The free
enterprise system encourages individualism; therefore the state is not
permitted to regulate an ordinary occupation unless upon "some rea-
sonable necessity for the protection of the public health, safety, moral-
ity, or other phase of the general welfare... "8 Under this doctrine the
Supreme Court of Georgia refused to permit state licensing of pho-
tographers. 9 The determination of whether a regulation is reasonable
or not is sometimes difficult. The court was evenly divided on the
question of whether a municipal corporation should be permitted to
prohibit door-to-door commercial soliciting. 10 However the Georgia
Court of Appeals in a divided opinion held the regulation invalid."

The court does not say explicitly how it makes the determination
that a business is or is not an "ordinary" business. Its general method
is suggested by a recent case in which the court permitted a city to
prohibit the practice of fortune-telling. 12 The court said that it did not
judicially know that fortune-telling was fraudulent, but the opinion
mentions that this occupation had been made a crime some two hun-

6. Harris v. Duncan, 208 Ga. 561, 67 S.E.2d 692 (1951).
7. Cox v. General Electric Company, 211 Ga. 286, 85 S.E.2d 514 (1955). The

court held the "Fair Trade Act" unconstitutional. However, the court was
not unanimous in 1955.

8. Bramley v. State, 187 Ga. 826, 2 S.E.2d 647, 651 (1939)
9. Ibid. Whether such a regulation is valid or not is finally for the courts. "As

related to lawful occupations, there are many instances in which particular
regulations may be so near to the borderline that it is difficult to determine
whether it is permissible in behalf of the general welfare .... " p. 652.

10. Clay v. Mathews, 185 Ga. 279, 194 S.E. 172 (1937).
11. DeBerry v. City of LaGrange, 162 Ga. 74, 8 S.E.2d 146, 153 (1940). This opin-

ion was handed down before Breard v. Alexandria, 71 S.Ct. 920, 95 L.Ed. 1233,
341 U.S. 622 (1951).

12. Williams v. Jenkins, 211 Ga. 10, 83 S.E.2d 614 (1954).
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dred years previously by a legislature.' 3 The inarticulate criterion
seems to be the general attitude of the community and, of course,
that of the court toward the occupation under examination. Where
that occupation has been under suspicion or has been regulated in the
past, the court presumes the regulation is valid. The court continues
to manifest a strong belief that the free enterprise system requires
open competition. Where a suspicion is raised that passage of a regula-
tion might have been obtained to provide a monopoly or to evade
competition, the court is quick to hold the regulation invalid. 14

These cases demonstrate that property rights are still given extended
protection.' 5

Furthermore, cases which might be presented as raising either a
civil rights problem or a property problem are often more effectively
presented as property problems. For example, in a leading case on the
right of privacy, the Supreme Court of Georgia upheld the right of an
individual to control the use of his photograph and name in an ad-
vertisement. It is true that in this case the court is persuaded by the
right of privacy argument, but the decision does have the effect of
creating a new kind of property: an individual's indorsement subse-
quent to this decision is marketable. 16 Similarly, a law prohibiting the
selling of property in a block inhabited by members of the white race,
to member of the Negro race was held to be invalid, not because it
involved racial discrimination, but because it inhibited the owner's
freedom to contract for the sale of his property.' 7

In labor cases the court continues the labor attitude of an earlier
time. This is entirely consistent with the view the court has maintained
of its duty to protect property. In the economic contest between a
union and management, the court looks on the union's activity as an

13. Ibid., p. 615. The court says, "Since ... we do not judicially know enough
about fortune-telling to render judgment on its merits, the ordinance appears
to be valid." Notice too that the opinion indicates that it is significant that the
occupation had been denoted a crime over 200 years previously by a legislature.

14. Moultrie Milk Shed v. City of Cairo, 206 Ga. 348, 57 S.E.2d 199 (1950).

15. See the interesting case of Bunn v. City of Atlanta, 67 Ga. App. 147, 19 S.E.2d
553 (1942), in which the Georgia Court of Appeals held a city ordinance
valid that prohibited a taxicab from conveying members of both races. Under
this ordinance, a taxicab could not convey Negroes acros town and white
persons on the return trip. It is interesting to note that the dissenting opinion
is persuaded that the ordinance is invalid "in that the discrimination would
be a prohibition of the exercise of a common, natural and inherent right of
the individual conducting the business to contract . . . " p. 557.

16. Pavesich v. New England Life Ins. Co., 122 Ga. 190, 50 S.E. 68 (1905).

17. Bunn v. City of Atlanta, 67 Ga. App. 147, 19 S.E.2d 553 (1942).
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interference with "lawful" business activity.' 8 Perhaps the court's atti-
tude is entirely in keeping mith the desire of most communities of the
state to encourage industry. At any rate, the Supreme Court of Georgia
seems to protect labor's use of economic pressure, such as picketing,
only to the extent required by the decisions of the United States Su-
preme Court,' 9 and sometimes indicates its impatience with these
decisions.

20

It is difficult to discern in Georgia constitutional cases dealing with
First Amendment freedoms any general pattern or any general method
of approach. While it does seem that there is a stronger presumption
of constitutionality in cases deciding these constitutional issues than in
the cases deciding the constitutionality of economic regulations,2 1 the
inference that the Supreme Court of Georgia regards the First Amend-
ment freedoms lightly would be incorrect. For example, as the Supreme
Court of the United States has in recent years extended the protection
of freedom of speech, the Georgia Court has been able to accommodate
itself to the change with complete agreement,22 except in the "street"
cases. Since its decision in Herndn v. Lowry,23 the Supreme Court of
Georgia feels that the "street" cases it has had before it involve not
problems of suppression of unpopular ideas but the problem of the
right of a municipality to police the public streets. The court would
give the officers power to regulate the streets in cases involving loud-

18. Jones v. Van Winkle Gin and Machine Works, 131 Ga. 336, 62 S.E. 236 (1908).
That the view is still held see, Mason and Dixon Lines, Inc. v. Odom, 193 Ga.
471, 18 S.E.2d 841 (1942).

19. Mason and Dixon Lines, Inc. v. Odom, Supra, note 18.

20. Ibid. This attitude of impatience with the Supreme Court of the United States
can be felt in other cases. See, Concurring opinion of Chief Justice Duckworth
in Harris v. Duncan, 208 Ga. 561, 67 S.E.2d 692, 696 (1951). The expression of
this attitude seems to have been avoided at an earlier time. See opinion by
Chief Justice Lumpkin in Turner v. Irwin, 35 Ga. 254, 257 (1866) where in
discussing a law passed to give some relief to debtors, he says, "As to the con-
stitutionality of the state law, it is natural that the profession and the people
should be anxious to know how the question will be decided by this Court. We
again repeat, sufficient unto the day is the evil thereof. For myself, I should
look upon it as a misfortune to decide it either way; still, when it comes, if
come it must, we hope to meet it as best we may, unflinchingly, I hope, in the
discharge of the best interest of the country, both as regards the creditor and
debtor classes. How many claims have been compromised since this subject was
first agitated? and this process is constantly going on. One propitious season
would so far relieve our impoverished people as to allay much of the excitement
that has hitherto agitated the country."

21. This is the converse of the idea suggested by the note to United States v.
Carolene Products Co., 304 U.S. 144, 152, 58 S.Ct. 778, 82 L.Ed 1234 (1938).

22. Compare In re Fite, 11 Ga. App. 665, 76 S.E. 397 (1912) to McGill v. State, by
Davis, 209 Ga. 500, 74 S.E.2d 848 (1951).

23. Reversed by Herndon v. Lowry, 301 U.S. 242, 57 S.Ct. 732, 81 L.Ed. 1066 (1937).
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speakers24 or distribution of literature on the streets. 25 The court ap-
parently feels that there is nothing inconsistent in its position of giving
full protection to freedom of speech and of allowing municipal officers
to regulate the streets. Perhaps, the underlying, though unexpressed,
reason is the feeling by the court that censorship of the means and
substance of communication can effectively prevent the dissemination
of an idea; whereas regulation of the streets, though perhaps result-
ing in some inconvenience, would not normally have such a prohib.
itive or even inhibitive effect.

The state seems to follow a conservative approach on the problem of
freedom'of religion.26 A state law designed to promote the public wel-
fare is normally upheld against the defense that the law violates some
religious belief. Hence a statute requiring vaccination 27 or requiring
those who attend public school to salute the flag as part of a patriotic
exercise is valid under the state constitution.28 Moreover, though the
state is prohibited from supporting any sect, 29 the state constitution
does not require a complete separation of church and state. The Su-
preme Court of Georgia has held, for example, the state may cooperate
with religious groups to the extent of requiring Bible reading and
prayer as part of the public school activity.30 Apparently the concept of
the separation of church and state has been interpreted to mean, pri-
marily, that no tax shall be used for sectarian purposes and that com-
plete freedom of religious conscience shall be scrupulously preserved.31

If it is desirable as a constitutional principle to prohibit all coopera-
tion between church and state, that result will have to be achieved
through the application of Fourteenth Amendment guarantees by the
Supreme Court of the United States.

In criminal cases, the Supreme Court of 'Georgia usually gives much
more protection to an accused party than is required by the Four-
teenth Amendment as interpreted by the Supreme Court of the

24. Brinkman v. City of Gainesville, 83 Ga. App. 508, 64 S.E.2d 344 (1951).
25. Here the court was reversed. See Lovell v. Griffin, 303 U.S. 444, 58 S.Ct. 666,

82 L.Ed. 949 (1938).
26. Monrad G. Paulsen, "State Constitution, State Courts and First Amendment

Freedoms", 4 Vanderbilt Law Review 620, 627 (1951).
27. Anderson v. State, 84 Ga. App 259, 65 S.E.2d 848 (1951).
28. Leoles v. Landers, 184 Ga. 580, 192 S.E. 218 (1937). This type of regulation has

since been found invalid by the Supreme Court of the United States. West Vir-
ginia Board of Education v. Barnette, 319 U.S. 624, 63 S.Ct. 1178, 87 L.Ed.
1628 (1943).

29. Bennett v. City of LaGrange, 153 Ga. 428, 112 S.E. 482 (1922).
30. Wilkerson v. City of Rome, 152 Ga. 762, 110 S.E. 895 (1922).
31. The church shall determine all matters of doctrine. Sapp v. Callaway, 208 Ga.

805, 69 S.E.2d 734 (1952).
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United States. Still there are a few constitutional problems on which
there is not complete agreement. For example, evidence obtained by
means of illegal search and seizure is admissible in the Georgia courts.3 2

But even this rule was not accepted without some hesitancy.3 3 In only
one area does there seem to be a fundamental disagreement. Though
the Supreme Court of Georgia demands a completely fair and im-
partial jury,34 it is not convincd that systematically excluding Negroes
from the jury prevents a Negro from obtaining a fair trial.33 The
court indicates that if it were deciding the rule for itself it might de-
cide otherwise.

Perhaps a few conclusions may be drawn from the preceding sum-
mary. First, it seems that the Georgia Court in seeking fair and im-
partial trials in all criminal cases is in entire accord with the objective
of impartial and fair trial required by the Fourteenth Amendment.
Next, the Georgia Court in determining a conflict between a regula-
tion and one of the First Amendment freedoms begins with a pre-
sumption that the regulation is valid. Although the Georgia Court
perhaps is more easily persuaded of the reasonableness of this type
of regulation than is the Supreme Court of the United States, the
approach and attitude of the two courts are similar, and the Georgia
Court will apparently relay on the lead of the United States Supreme
Court in this area. In deciding constitutional issues involving economic
problems, the 'Georgia Court continues to adhere to the doctrines
and reasoning of the decisions before 1930. The court is particularly
alert to attempts to avoid competition. The attitude toward the con-

stitutionality of a regulation often depends on the attitude of the court
toward the object of the regulation. If by some means not entirely
explicit, the court decides that a business or occupation is not an
"ordinary" or "useful" occupation, apparently there is a presumption

that the regulation is valid. Finally, both as to an "ordinary" business
or "useful" occupation-one apparently so considered at common
law or for a long period or by the community generally-and as to
the protection of the First Amendment freedoms, the present attitude
and constitutional philosophy of the Supreme Court of Georgia is
accurately summarized by a quotation from an opinion handed down

in 1905.

32. See Hammock v. State, 1 Ga. App. 126, 58 S.E. 66 (1907).
33. Ibid.
34. Collier v. State, 115 Ga. 803, 42 S.E. 226 (1902).
35. Crumb v. State, 205 Ga. 547, 54 S.E. 639 (1949).
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Here no business or useful occupation, established or to be
established, was involved. The right of a man to ply his trade
or business occupying property owned or rented by him, by
which he serves the public and earns an honest livelihood, is
very different from the alleged right contended for in this
case to hold meetings and make public speeches in the public
streets of the city. The municipal authorities did not prohibit
Prof. Fitts from speaking altogether, but prohibited him from
holding public meetings and speaking in the streets without a
permit . . . 36

36. Emphasis added. Fitts v. City of Atlanta, 121 Ga. 567, 49 S.E. 793, 796 (1905).


