
WILLS AND ADMINISTRATION

By HOMER C. EBERHARDT*

Probably more legislation was enacted at the 1958 session of the
Legislature affecting this field of the law'than at any session in more
than a decade. Many of.the provisions are steps- in the direction of.
the Model Probate Code, though there 'will be those who will feel
that the legislation has more of an '.'unsettling" effect on the law than
anything else.

For many years the committee from the Georgia Bar Association
has talked in terms of the Model Probate Code-a work which came
from years of concentrated effort by the American Bar Association
and the law school of the University of Michigan. It has been adopted,
with variations suited to local. conditions,. by many of the states and
wherever adopted has met with general favor by the bar. Such a code
was prepared for Georgia many years ago, but it never got out of the
committee in the General Assembly. There is considerable sentiment,
however, that the efficient and businesslike administration of estates
in Georgia can come only with such a code.

LEGISLATION

Wills and Administration. Code Sections in Title 113 are amended
by Senate Bill 311 to effect the following changes, omitting the title
number:

301. Two witnesses may attest the execution of a will.

409. A revoked will may be republished in the presence of two
witnesses.

502. Nuncupative wills require only two witneses.
601. An application to probate in common form must contain the

same information as that for probate in solemn form, though no
notice is required to be given.

602. An application to probate in solemn form must be made under
oath, must set out the full name, place of domicile, legal residence,
and date of death of the testator; the post office address of applicant;
the names, ages and addresses of all heirs at law, including a surviving
spouse, and of all legatees and devisees, stating their relationships to
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1. Ga. Laws 1958, p. 657 et seq.
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the testator. If particulars are not set out, the reason for omission
must be stated. The application must conclude with a prayer for the
issuance of letters testamentary. Notice must be given to all heirs at
law and to all devisees and legatees. If all of these are sui juris and
acknowledged service, the will may be proven and admitted to record
without delay.

607. The requirements of notice for probate in solemn form are
restated, and it is provided that an order for publication may be
made for those who are non-resident, who may be unknown, whose
residence may be unknown or difficult to determine, or who may be
residing without the state voluntarily or involuntarily under circum-
stances which make it difficult to determine his resident.

Incompetents confined in institutions outside the state may be
served by delivery of a copy to the incompetent by a member of the
staff of the institution.

Persons in the military service may acknowledge service, or be served
by their commanding or commissioned officer-regardless of age.

617. An application to probate a nuncupative will must be filed
within six months after the testator's death, and must contain the same
information as is required in an application to probate in solemn
form.

618. Acknowledgments of service may not expedite the probation
of a nuncupative will.

703. Exemplified copies of a foreign will which has been probated
in another state, together with copy of the probate proceedings there,
are to be given full faith and credit. It may be attacked or contested
only upon the grounds available against other judicial proceedings
from another state.

802. It is made the policy of the law that an executor's assent to a
devise or legacy should be evidenced by a deed or a transfer. However,
in the absence of a prior assent it is conclusively presumed upon the
executor's discharge, and if none has been given within a year from
qualification, a devisee or legatee may cite the executor to show cause
why it should not be done, or compel him to do so in an equitable
proceeding.

1002. The appraisers of a year's support are required to set aside
as a minimum the entire estate or $1600, whichever is less, and house-
hold goods. The amount is thus increased from $500 to $1600. All
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taxes accrued against such property are divested. All applications must
be filed within three years from the date of the death of the decedent,
and if for the benefit of the widow, during her lifetime and widow-
hood.

Under House Bill 8502 the right of a minor to a year's support is
terminated by the marriage or death of the minor, or by his attaining
the age of 21 before the application is filed.

1505. The notice to debtors and creditors is reduced from six to
four weeks. Creditors failing to give notice of their claims within six
months lose their priority, but if, after payment of all claims of higher
dignity, there remain assets in the hand of the administrator from
which late claims can be paid, they are to be paid.

1517. Administrators and executors are authorized to invest funds
in realty after obtaining an order from the ordinary or from the
judge of the superior court. Such order may be obtained immediately
if all heirs or beneficiaries are sui juris and consent.

1518. Administrators, executors, guardians and trustees are au-
thorized to retain investments without liability, save for gross neglect,
unless prohibited by the will or trust instrument. This extends to
stock dividends, splits, conversions and the like.

1601, 1602, 1603, 1605. Provisions for complying with a contract
for the sale of land made by the decedent is made on the same basis
as that under a bond for title.

1702. Public sales by administrators are to be made between the
hours of 10:00 A.M. and four o'clock P.M. Eastern Standard Time-
instead of sun time.

1703. Executors, where the will is silent on the matter, are given
the same right as administrators in demanding cash or extending
credit in making sales.

1704. Wild lands are to be sold on same terms as other lands.
1706. The powers of an executor under a will are not to be limited

by the provisions for sale by an administrator under order from the
ordinary.

2010. The cost of bond premiums is authorized as a part of the
cost of administration.

2104. One who procures a judgment against an administrator,

2. Ga. Laws 1958, p. 378.
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executor, guardian, or other fiduciary, as principal, and the sureties
on his bond, may proceed against the property of any defendant in
fi. fa. Formerly it was required that the property of the principal be
first exhausted.

A new section authorizes the renter of safety deposit boxes to
executors, administrators, guardians and other fiduciaries, to permit
the entering thereof by fewer than all or by another person upon
authorization by the co-executors or other fiduciaries.

Under House Bill 7833 the procedure for and the duties of the
ordinary in connection with a "no administration necessary" pro-
ceeding are spelled out.

Under Senate Bill 2264 provision is made for the filing of a will
by the maker thereof with the ordinary during his lifetime, and
for the withdrawal thereof.

Under House Bill 8465 the guardian is to act as the administrator
of his ward's estate when the ward dies intestate. This was formerly
true only when the ward died during his minority.

Under House Bill 6126 savings and loan associations are authorized
to make payment to the surviving husband or wife, or, if none, to the
surviving children of a member or shareholder upon his share up to
$1000, just as banks have heretofore been authorized.

Under House Bill 3497 employers are authorized to pay to the sur-
viving widow, or if no widow, to the surviving child or children of
a deceased employee, without administration on his estate, up to
$1,000 of wages owed.

Senate Bill 378 makes provision fdr the bringing, either in the
court of ordinary or in the superior court, of a bill for the determina-
tion of heirship, and provides that in the absence of fraud a judgment
therein shall be conclusive as to every issue decided. Protection is
thus afforded to executors and administrators in the making of
distribution of estates.

Guardian and Ward. Code Sections in Title 49 are amended
by Senate Bill 329 making the following changes omitting the title
number:

3. Ga. Laws 1958, p. 355 et seq.
4. Ga. Laws 1958, p. 354.
5. Ga. Laws 1958, p. 377 et seq.
6. Ga. Laws 1958, p. 620.
7. Ga. Laws 1958 p. 641.
8. Ga. Laws 1958, p. 361 et seq.
9. Ga. Laws 1958, p. 673 et seq.
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103. Formerly every father was authorized to appoint a testamentary
guardian for the property of his children, but now every parent is
so entitled, and if one parent be dead the other may also appoint a
testamentary guardian for person of his minor child or children.

112. Applications for appointment as guardian of a minor under the
age of 14,. other than the child of the applicant,. must be -served upon
the three next adult relatives residing in Georgia, or if less than
three upon all. If there is no adult relative in Georgia, then publica-
tion must be had.

113. This section is amended to provide that the bond..f a guardian
of the person only may be dispensed with, and if required shall not
exceed $1,000. The ordinary is authorized to reduce the bond as the.
ward's estate decreases.

202. The guardian may use his ward's estate not only to support the
ward, but, as well, those who are legally dependent upon the ward.

203, 204. The ordinary may authorize the sale, leasing, exchanging
or encumbrance of a ward's property to provide for his support and
for that of those who are legally dependent upon him.

213. The ordinary or the superior court may authorize the erection
of a dwelling, or the renovation or repair of an existing dwelling upon
lands of a ward.

214. The guardian may be authorized to continue the operation
of any business in which the ward was engaged. Formerly this was
limited to the operation of a farm. However, it is the.duty of the
guardian to discontinue such operation at any time when it shall
reasonably appear that there is danger of loss.

216. The ordinary or superior court may authorize a guardian to
invest funds of a ward in lands.

-226. The ordinary or superior court may authorize the guardian
to borrow money for making improvements upon the ward's property
or for the support of the ward and those who may be legally dependent
upon him.

238. The holder of a judgment obtained against a guardian, as
principal, and sureties on his bond, may proceed against the property
of any defendant in fi. fa.

308. Guardians may charge the cost of bond premiums as a part of
the cost of administration.
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310. This section is amended to provide that it is not to be con-
strued as authorizing a guardian to use any part of the funds or
estate of the ward for his own benefit.

313. This section is amended to add a provision for the resignation of
a guardian when the ward has removed to another county.

401. Provision is made for the delivery by any guardian, admin-
istrator, executor or trustee in this state to the foreign guardian of a
non-resident ward of his property in this state.

806. Application for guardianship of veterans is to be made in the
same manner as for minors over 14.

807. If the estate of a veteran is less than $1,000 the guardian may
give bond with personal sureties. As the ward's estate decreases the
ordinary may reduce the bond.

810. The guardian of a veteran may apply the estate of the ward
to his support and to the support of those who are legally dependent
upon the ward.

212. This section, requiring all renting of lands of a ward to be at
public auction, is repealed.

A new section is added requiring every guardian to make and file
with the ordinary an inventory of the ward's property in the same
manner as administrators.

We have necessarily, in a condensed manner, tried to indicate only
the changes which have been made in the law. Every judge and law-
yer in Georgia will do well to read and re-read carefully every pro-
vision of each of the laws which were passed, for it is only by so
doing, and by a careful comparison with the code sections prior to
amendment that the full import of these bills can be obtained.

There are some typographical errors in the bills, as will be observed
trom a reading of them. We apprehend that these will be corrected
by a bill in the coming session of the Legislature.

While there was apparent good reason for the inclusion of a re-
quirement of notice of the application to probate a will in solemn
form to the devisees and legatees, we are concerned as to just what
the effect of the provision may be.

It is obvious from a reading of the bill that there was no intention
to change the law as to who may contest or file a caveat. The object,
we are sure, was to enable the devisee or legatee to follow the adminis-
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tration of the estate and thereby take steps to avoid a waste or dis-
sipation of the estate before its distribution.

"Due notice" to the devisee or legatee is not spelled out, and so
there is a question as to what is required. Doubtless it will be the
same as that required to be given to the heir at law, though the
Legislature may not have so intended. And the problem as to giving
notice to contingent remaindermen, some of whom may be unborn,
raises itself.

This provision should be repealed or clarified.

Perhaps if it were provided that the court should, upon the ad-
mission to record of a will probated in common or in solemn form
give written notice by ordinary mail to the devisees and legatees at
the addresses shown in the application to probate of the fact that the
will has been admitted to record and established, and that the ad-
dressee is apparently a beneficiary thereunder, the object sought to
be accomplished would be served. Such a provision would obviously
have nb effect upon the proceeding to probate the will, and would af-
ford the devisee or legatee no ground or basis for filing any caveat,
but it wou!d enable them to know of the existence of the will and to
take 4atever steps might seem proper to them to keep up with the
administration of the estate. Only one notice-when the will is first
admitted to record-should be required. They could bring to the
attention of the court any waste or dissipation which might come to
their attention.

COURT DECISIONS

An oral contract to make a will may be specifically performed where
the party in whose favor the will was to be made has performed his
end of the bargain.10

The revocation of a will is not accomplished by throwing it into a
fire with the intent to destroy it if, in fact, it is not destroyed. The
intent to revoke must be accompanied by the actual destruction."

Family arrangements for the settlement of an estate are favored
by the law. 12

It is to be presumed that a testator intended to dispose of his entire
estate, leaving no intestacy as to any of his property.'3

10. Zachos v. C & S National Bank, 213 Ga. 619, 100 S.E.2d 418 (1957).
11. Payne v. Payne, 213 Ga. 613, 100 S.E.2d 450 (1957).
12. Reynolds v. Bowles, 213 Ga. 534, 100 S.E.2d 178 (1957).
13. Johnson v. Johnson, 213 Ga. 466, 99 S.E.2d 827 (1957); Harper v. Fuller, 214

Ga. 67, 102 S.E.2d 553 (1958).
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A devise to the testator's widow of lands "to have and to hold and
to keep as her own property as long as she lives unless she sees fit to
sell such things as she cannot use" and with direction that "my said
property be kept intact until the youngest child becomes 21 years
old" was construed to give the widow a fee simple rather than a life
estate-since there was no reference or provision in the will as to any
estate in remainder or reversion. 14

A "benefit" does not result from being named as the executor of a
will within the rule that if the propounder benefits from the will the
proof of execution must, in addition to the signing by the testator,
show that he had knowledge of the contents of the will. 15

Among the circumstances which may be raised on the question of
undue influence in obtaining the execution of a will is the physical
condition of the testator, and a physician in testifying may express his
opinion as to whether, because of his condition, the testator could
concentrate his mind with clarity. 16

The unreasonableness or unjustness of a will is not a ground for
setting it aside-though such matters, along with other circumstances,
may be considered in determining whether there was undue influence
in obtaining the execution of the will. 1 7

If an administrator does not make his return as required by law,
he is not entitled to any commissions. 18

A vested interest for life, and a contingent interest thereafter may
be conveyed or assigned.19

Services rendered in the nursing of a deceased mother-in-law may
afford the basis of a suit against the estate of the father-in-law. 20

The donee has the burden of establishing a gift as against the ad-
ministrator of the donor.2 1

However, as between husband and wife, it seems to have been well
settled that there is a presumption in favor of the gift and that evidence
to refute it must be clear and convincing. 22

14. Harper v. Fuller, supra, note 13.
15. Hawkins v. Hodges, 213 Ga. 837, 102 S.E.2d 16 (1957).
16. Hawkins v. Hodges, supra, note 15.
17. Knox v. Knox, 213 Ga. 677, 101 S.E.2d 89 (1957).
18, Beale v. Grimsley, 97 Ga. App. 291, 103 S.E.2d 94 (1958).
19. Johnson v. Johnson, 213 Ga. 466, 99 S.E.2d 827 (1957).
20. Powers v. Powers, 213 Ga. 461, 99 S.E.2d 818 (1957).
21. Roberts v. Roland, 96 Ga. App. 673, 101 S.E.2d 210 (1957).
22. See: Williamson v. Johnson, 171 Ga. 713, 156 S.E.2d 617 (1931); Williams v.

Thomas, 200 Ga. 767, 773, 38 S.E.2d 603 (1946); Price v. Price, 205 Ga. 623,
54 S.E.2d 578 (1949); Browning v. Barber, 154 Ga. 221, 113 S.E. 797 (1922);
Jackson v. Jackson, 150 Ga. 544, 104 S.E. 236 (1920); Jackson v. Williams,
129 Ga. 716, 59 S.E. 776 (1907).

[Vol. 10



1958] WILLS AND ADMINISTRATION 199

The court of ordinary has no jurisdiction to determine questions
of title.23

A tort claimant who has no suit pending is not a creditor and is
not entitled to file a caveat to or in any way contest a year's support.2 4

23. Pioneer Investments v. Adrine, 97 Ga. App. 520, 103 S.E.2d 686 (1958).
24. Gross v. Shankle, 97 Ga. App. 631, 104 S.E.2d 145 (1958).
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