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During the survey period, the supreme court decided about the
usual number of cases in this field. Most of the cases turned upon
the principle of implied trusts, including fraud, limitations of action
and laches, while others involved questions of construction of trust
instruments and powers of trustees.

IMPLIED TRUSTS

Generally. The various ways in which an implied trust is created
are set forth in Georgia Code Sections 108-104 to 110.

In Bullard v. Bullard,' the husband brought action against his
wife to recover an alleged one-half interest in certain real and personal
property; the husband testified that the wife used funds, one-half of
which were his, to purchase realty but took title in her name only.

As between husband and wife payment of purchase money by one
and causing title to be conveyed to the other shall be presumed to be
a gift; but resulting trust in favor of one paying the money may be
shown and the principle rebutted.

The court held that the testimony of the husband was too vague,
uncertain and contradictory to make an issue of fact: that uncon-
tradicted evidence showed that the wife executed her deed to secure
debt for the purchase money thereof, which was paid entirely by
sale of turpentine, crops and timber from said land and thus no trust
was implied.

Whereas in Adams v. Adams,2 a man and woman, engaged to be
married, agree that they will both contribute funds toward the pur-
chase of a lot and the building of a home thereon, and in pursuance
of such agreement a lot is purchased and title taken in the name of
the wife, and subsequent to their marriage the antenuptial agreement
is kept in force and a house is erected on the lot from funds contri-
buted by both parties, and all of this is done with the understanding
and agreement between the parties that they would be just and equal
owners of the property, and where after a separation of the parties
the wife refuses to recognize her husband's claim of ownership, the
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law will imply a trust in favor of the husband for an undivided in-
terest in the real estate in proportion to the amount of the purchase
money paid by him.

Fraud. In Hodges v. Hodges,3 plaintiff executed a quitclaim deed to
his brother, defendant, without actual consideration though $10.00, etc.,
was recited; plaintiff intended brother defendant should hold plain-
tiff's interest in trust and that same would be managed for benefit
of two blind brothers of said parties and until plaintiff requested
a reconveyance of his share and prayed cancellation of the quitclaim
deed, etc.

The trial court overruled the general demurrer and held that if
defendant did not take the title with this trust or condition he did
not take any title at all, and such being the case, it would be a fraud
for him to hold it adversely, and as there was no consideration for the
deed, the petition set forth a cause of action.

In Wilson v. Vaughn,4 the father died leaving widow and children.
One of the children and mother entered into a fraudulent scheme
to persuade the other children to put title to land in widow-mother
to manage and control during her life which would be held for the
benefit of all her children, who would share equally in the property at
her death as her heirs at law; that said widow-mother then conveyed
the property to defendants' sister who had conspired with her in an at-
tempt to deprive plaintiffs of their interest and that a trust resulted
in favor of plaintiffs as to their respective interest and that the deed
should be cancelled, etc. A general demurrer was sustained.

The court held that while an express trust can not be engrafted
upon a warranty deed by parole, such allegations are sufficient to al-
lege inceptive fraud as distinguished from a failure to carry out an
oral promise, and it was error to sustain the demurrer.

Limitation of Actions. In Denson v. Denson,5 the children executed
quitclaim deeds to father in 1940 and 1942 reciting a good considera-
tion and alleging that father made oral promises, which he did not in-
tend to keep at the time, that he would hold the property for the
grantors, would not dispose of it in his lifetime and that grantors
would get their shares when he died, but father, in violation of his
agreement, conveyed and is conveying substantial portions of said
property. This petition was dismissed on general demurrer.

3. 213 Ga. 689; 100 S.E.2d 888 (1957).
4. 213 Ga. 779; 102 S.E.2d 35 (1958).
5. 214 Ga. 8; 102 S.E.2d 605 (1958).
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The court held that resulting or implied trusts are within the
statutes of limitation and there is some conflict as to whether the
period is seven or ten years; that since the father conveyed part of the
land in 1942 by deed which was duly recorded, constructive notice
was thus given to the plaintiffs and since more than ten years had
elapsed subsequent to the recording of said deed, the petition is barred
by the statute of limitations.

In Hodges v. Hodges, supra, it was contended that the petition was
barred by laches or the statute of limitations; but where the alleged
trustee recognized the trust and the only allegation as to an adverse
claim was that the trustee rented a part of the land from 1953 to 1956
and fails and refuses to account to the plaintiff for the latter's share
of the rent, the petition stated a cause of action. The court held that
there is no absolute rule as to what constitutes laches or staleness of
demand and no one decision constitutes a precedent in the strict sense
for another; laches is not, like limitations, a matter of time, but prin-
cipally a question of inequity.

EXPRESS TRUSTS

Construction. The case of Rockefeller v. First National Bank of
Brunswick, Trustee6 is an unusual and interesting case. The testatrix
owned a large estate including a large number of acres on Cumberland
Island on which was found minerals in commercial quantities. The
trustee petitioned the superior court to authorize it to negotiate a
mineral lease over a period of many years for a substantial sum of
money.

Some of the remaindermen and beneficiaries filed a general de-
nurrer on the ground that the relief sought was contrary to the will,
was beyond the powers of trust and would permit the trustee to com-
mit waste, which was overruled.

It was held that minerals in place are a part of the land and con-
tracts for the sale of minerals are governed in the main by principles
applicable to the sale of real property generally; thus, a lease of the
minerals in place is a sale of a portion of the land, and authority to
sell all or any portion of the trust property includes the right to sell
or lease the minerals in place thereon.

The will provided that the island real estate would be held in trust
during the life of the survivor of her children and provided a sub-

6. 213 Ga. 493; 100 S.E.2d 279 (1957).
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stantial income for the maintenance of said property and directed
that those of her children who desired to do so could occupy the land
free of rent.

The court held that it was clearly not the intention of the testatrix
that the property should be held in all events until the death of the
last surviving child as two ways were provided by which her children
could terminate the trust:

(1) By unanimous agreement of children for division in kind;

(2) By request of the majority of her children to the trustee to
sell any or all of the trust property which could be done at
public or private sale, without. the order.of any court and
upon such terms of sale as the trustee thought wise. The only
surviving child was an adult adjudged incompetent and was
incapable to elect the request the trustee to .ease said lands
for mineral purposes. It was held that a court of equity, in the
exercise of its broad, comprehensive and plenary jurisdiction
of trusts and the estates of wards of chancery, may make the
election for her, if it finds such to be to her best advantage
and to the best interest of the estate, and ffia' the petition al-
leged a cause of action and the judgment of-the lower court
was affirmed.

While this case was pending in the supreme court and before a
decision by it, the case was tried before the judge without a jury
by agreement. On the trial there was introduced a writing signed
by said sole surviving child, while competent in 1947, releasing the
power in said will to request a sale of any property as well as any
and all other powers granted her individually. The trial judge entered
an order authorizing the trustee to execute the lease.

The supreme court7 held that in view of this instrument the trial
court had no'such authority to approve the lease for the very good
reason that the condition precedent to a sale did not exist and can-
not now ever exist as the court can not db for the incompetent party
something that she, if competent, could not do for herself and there
can be no sale as long as this surviving child of the testatrix is in
life.

In Love, Guardian v. Fulton National Bank s the question was
raised: Whether or not children of David Saul and Alvin Saul who
might be born after the date of the execution of the trust instrument

7. Rockefeller v. First National Bank of Brunswick: 213 Ga. 766; 102
S.E.2d 28 (1958).

3. 213 Ga. 887; 102 S.E.2d 488 (1958).



will, if and when born, be entitled to share in the trust fund? The
trust instrument provides:

(1) That the beneficiaries are grandchildren, naming them, in-
cluding any unborn of donor's two children above named
of certain shares of stock;

(2) Delivery of any part of corpus or income not used for edu-
cation, maintenance, comfort and. support of any of the
beneficiaries should be made in fee simple as each beneficiary
reaches majority.

(3) If a beneficiary should die before reaching twenty-one years
of age, the part of the trust fund belonging to such bene-
ficiary should belong to the estate of said beneficiary in fee
simple.

(4) All property of trust shall vest in fee simple at the expiration
of twenty years and eleven months after the death of the last
surviving beneficiary who is in life on the date of execution
of this trust instrument, unless sooner vested as herein pro-
vided.

(5) This trust shall not be construed as a gift of a future interest
but shall be construed as a gift of a present interest in com-
pliance with Internal Revenue Code of the United States.

The trial judge construed the instrument as follows:

(a) That only grandchildren of the donor in life at the time of
the execution of the trust instrument are included as bene-
ficiaries and expressly excluded grandchildren born there-
after.

(b) That as each beneficiary reached twenty-one years of age his
share should be delivered to him in fee simple.

(c) That in the event any beneficiary should die before reach-
ing twenty-one years of age his estate should then be entitled
to his share in fee simple.

The supreme court held that:

The provisions of the trust instrument, if literally construed, are
incompatible and cannot be wholly reconciled;

The primary intention of the donor was to provide for all of her
grandchildren born or to be born. Paragraph 4, supra, was a pro-
vision against the violation of the rule of perpetuities which cer-
tainly contemplated that beneficiaries other than those living were
possibly to be included in the trust; otherwise, this provision was
unnecessary;
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Provisions relating to distribution to any beneficiary reaching ma-
jority or to his estate if he should die before reaching majority are
subordinate and must be postponed pending a determination of the
beneficiaries;

That there can be no distribution of corpus to anyone so long as
the two sons of the donor, or either of them, are in life, since it can
not be known before that time how many beneficiaries there will be;

That the corpus must be held in trust until the death of the two
sons of donor when it will be known how many shares there will be,
as only then the pertinent provisions of the trust can become opera-
tive, so that a beneficiary who had reached twenty-one years of age,
or thereafter reaches such age, or his estate if he sooner dies, will be
entitled to receive his share of the trust estate;

That even if admitted that the instrument as here construed makes
a gift of a future interest, it is clear that the intention of the donor
to provide for all of her grandchildren is superior to her desire to
come within the provisions of the Internal Revenue Code.

STATUTES

The General Assembly did not pass any legislation on this subject,
either substantive or remedial.

CONCLUSION

Most litigation in this field arises, directly or indirectly, from im-
plied trusts. If the parties, in the inception, would inform their at-
torneys of their true intentions in the transactions much of the strife
could be avoided. Perhaps the lawyer should inquire more fully into
the transaction, develop the whole plan and make the instrument
speak the full truth.

[Vol. 10


