
SECURITY TRANSACTIONS

By OSCAR M. SMITH*

Mass credit buying has made the law of security transcations an
extremely important field for every general practitioner of the law.
To keep abreast of developments in this field requires constant at-
tention because our appellate courts are regularly dealing with novel
factual situations. During the survey period, several important de-
cisions were handed down which cast additional light upon some of
the more unusual and obscure points in this field of law. Also, the
General Assembly enacted one important piece of legislation in this
field during its 1958 session.

LEGISLATION

The 1958 session of the General Assembly enacted a law which
affects mortgages and security deeds executed after March 25, 1958.1
Section 1 of the act provides that the operation of "open-end" clauses
contained in mortgages and security deeds on realty shall be limited
in their effect "to other debts or obligations, arising ex contractu
(as distinguished from ex delicto) between the original parties to

such security instrument." Section 2 of the act provides that mortgages
and security deeds containing provisions that they secure advances
made to pay: taxes, insurance premiums, for repairs, for maintenance
or the preservation of the property or for the completion of improve-
ments, shall secure any such advances made by any owner of the mort-
gage or security deed, whether the property is still owned by the
original mortgagor or security deed grantor or by a subsequent pur-
chaser. It is further provided that if the instrument so provides, it
shall also secure all expenses incident to the collection of the debt
secured and the foreclosure thereof in court or by exercise of a power
of sale contained therein. Section 2 seems self explanatory. Attorneys
preparing security deeds in behalf of lenders will want to include
the provisions permitted by section 2. Section 1 of the act appears
to have the effect of changing the law as announced by the court of
appeals in Vidalia Production Credit Association v. Durrence,2 in
which it was held that the assignee of a security deed containing an
"open-end" clause had the right to treat as secured by the security
deed a debt owing by the original grantor to such assignee. Cases such
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1. Ga. Laws 1958, p. 655.
2. 94 Ga. App. 368, 94 S.E.2d 609 (1956).
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as Rose City Foods v. Bank of Thomas County,3 where it was held
that a bill of sale to secure debt containing an "open-end" clause
secured a debt originally owed by the grantor to a third person
and which had been acquired by the holder, by assignment from the
third person, are not affected by the act. It concerns only real estate
transactions. Despite this legislation, the second mortgage or security
deed remains a very unsafe method of securing a debt if the first'
mortgage or security deed contains the "open-end" or more aptly -

the "dragnet"- clause. In such a situation the holder of the first
instrument may still make additional loans to the debtor thereby
reducing the security of the holder of the second instrument.

REAL PROPERTY AS SECURITY

There were a number of interesting and important decisions re-
garding security deeds during the survey period. In Verner v. Mc-
Larty,4 it was held that where a security deed provides that in the
event of default, the property may be sold after first giving "four
weeks notice" of the time and place and sale in a newspaper, the
word "week" is construed to mean a period of time consisting of
seven days and the fact that only 25 days elapsed from the date of the
first advertisement to the date of sale did not comply with the terms
of the deed, thereby rendering the sale void. It has been held that
where the security deed permits the sale of the property after "first
giving four weeks notice of the time.., of such sale, by advertisement
once a week in a newspaper . . . ", such notice requirement is met

by an insertion of the advertisement in each of the four calendar
weeks preceding that in which the sale is held, although 28 days did
not elapse between the date of the first insertion and the date of
sale. 5 It would appear preferable from the practioner's stand-
point to use this latter language rather than the "four weeks

notice" language alone. Verner v. McLarty, further holds that

where the security deed does not incorporate the terms of the

note and the deed contains no acceleration clause in case of

default in the payment of a monthly installment and does not provide

that time is of the essence, the debt can not be declared due and

the property sold in event of default in the making of a monthly

payment. Since the provisions of the note were not incorporated by

reference into the deed, if there should be a conflict between the

deed and the note, the terms of the deed would control..

3. 207 Ga. 477, 62 S.E.2d 145 (1950); 3 MERCER L. REV. 165.
4. 213 Ga. 472, 99 S.E.2d 890 (1957).
5. Heist v. Dunlap & Company, 193 Ga. 462, 18 S.E.2d 837 (1942).
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In Milliken v. Murphy,6 the supreme court held that tht "open-
end" clause in a security deed does not permit an assignee of the se-
curity deed to tack on an indebtedness which was owing by a third
person to the grantor and which had been transferred by the grantor
to the assignee of the deed. The court based its ruling on the prin-
ciple that such an indebtedness owing by a third person to the grantor
was not an obligation of the grantor within the ineaning of the
"open-end" clause.

Ward v. McGuire,7 presented the question whether the lessee under
a lease for a term of ten years which gave lessee the option to pur-
chase the leased property, had such an interest in the property that
he could make a valid tender of payment of a debt owed by the lessor
to the holder of a security deed on the leased property, and thereby
preclude the holder from exercising the power of'sale. The supreme
court held that since a lease for a period of five years or more cre-
ates an estate for years under Code Section 85-801 and such an estate
is an interest in land which passes as realty, the lessee had such an
interest in the property that he could make a valid tender of pay-
ment.

In Gilbert v. Carson," Carson owned certain -realty subject to a
security deed executed by a predecessor in the title in favor of de-
fendant. In 1947, Carson sought to cancel and set aside a deed made
by the defendant security deed holder pursuant to the power of sale
in the security deed, and verdict was rendered in Carson's favor
in 1953. However, while the suit was pending a consent order was
entered into providing that Carson would pay the defendant $30.00
per month from June 3, 1947, to May 28, 1948, without prejudice to
either party and that. the money would be applied as payment on the
loan in the event ihe loan had not been legally foreclosed. The de-
fendant procured 'an order removing Carson from the premises in
January, 1951. After the decree in favor of Carson in 1953, the de-
fendant filed a motion for new trial which was pending until January,
1956, when it was dismissed. Thereafter counsel for both sides entered
into negotiations to ascertain the amount due under the loan and
the rental value of the premises during period the defendant had oc-
cupied the premises after January, 1951. During the negotiations,
counsel for the defendant informed Carson's counsel that a conference
would be arranged to determine the amount due the defendant and
that he would notify counsel for Carson if he should start advertising

6. 214 Ga. 130, 103 S.E.2d 549 (1958).
7. 213 Ga. 563, 100 S.E.2d 276 (1957).
8. 213 Ga. 387, 99 S.E.2d 105 (1957)
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the premises for sale under the power contained in the security
deed. Carson later learned that the property was exposed for sale
and bought by the defendant on March 6, 1956. Carson alleged that
he was ready and willing to pay to the defendant the amount due
him but that an accounting was necessary to determine this amount
since Carson was entitled to the rental value of the premises during
the time same was occupied by the defendant as a credit against the
loan, and that Carson stood ready to tender into court the amount
found legally due the defendant. The supreme court held that since
under Code Section 67-115 a security deed grantor may redeem at
any time within 10 years from the last recognition of such right of
redemption by the grantee, and since no tender was required because
the amount due was unascertained, the petition stated a cause of action
for the redemption of the property, for an accounting and for the
injunctive relief prayed. It was also held that since the terms of the
security deed were not set out in the petition, it could not be assumed
that the provisions of the security deed waived the provisions of Code
Section 67-115.

The case of Davis v. Rome Kraft Company,9 presented the
novel question of whether one who becomes the owner of property and
the assignee of a security deed thereon after an alleged trespass upon
the property has occurred may maintain an action in tort against the
persons who allegedly committed the trespass and cut timber on the
property. The petition alleged that one Nations executed a security
deed to a named insurance company; that thereafter the insurance
company conveyed the lands and the security deed and all of the rights,
remedies and powers therein contained to a named bank. That there-
after the bank conveyed the lands and the security deed and all rights,
remedies and powers therein contained to the plaintiff. It was further
alleged the defendants had cut and removed timber from the lands
while the security deed was held by the insurance company and also
while it was held by the bank, but before it was transferred to the
plaintiff. The court of appeals held that a right of action for tortious
injury to property could be assigned, and that the deed from the
bank to the plaintiff vested in the plaintiff all the rights of the
grantor in the property, including the right to bring suit. The su-
preme court granted certiorari and reversed, 10 holding that although
the petition was sufficient to show that the insurance company and
the bank had a right of action for trespass against the defendants,
the conveyance to plaintiff and the assignment of the security deed to

9. 96 Ga. App. 450, 100 S.E.2d 473 (1957).
10. Rome Kraft Company v. Davis, 213 Ga. 899, 102 S.E.2d 571 (1958).

[Vol. 10



SECURITY TRANSACTIONS

the plaintiff did not constitute an assignment of the tort action for
trespass to the land. The supreme court stated that a trespass to land
simply gives the owner a right of action and that such right of action
does not "run with the land" and therefore does not pass by mere
deed. The supreme court also held that the assignment of the security
deed "together with all right, remedies and powers therein contained"
did not amount to an assignment of a right of action in tort for a
trepass to the land which had occurred prior to the transfer.

PERSONAL PROPERTY AS SECURITY

A decision by the court of appeals during the survey period points
up the simplicity of language which may be used in effecting a valid
chattel mortgage. In Georgia Novelty Machine Company v. Mount,1

it was held that where a note was executed and a notation was made
thereon that "this note constitutes a lien on all fixtures and equip-
ment at 268 Grill, 268 Williams Street," such notation constituted
a valid chattel mortgage. It was held that the description was suf-
ficient to identify the property because it contained a key which
would be sufficient with the aid of extrinsic evidence to identify the
property.

In Pioneer Investments v. Adrine,12 Porter had purchased personal
property under a conditional sales contract which had been assigned
to Pioneer and recorded in June, 1955. Pioneer thereafter sued Porter
because of a default in payment and obtained judgment against him
on the note evidencing the indebtedness. In that suit, Pioneer had
prayed for a special lien on the property involved, but the judgment
taken was only a general judgment without any mention of a special
lien. Porter later died and his wife had the property in question set
aside to her as a part of a year's support. She later sold the property
to Adrine and Reid. Thereafter Pioneer made an affidavit to fore-
close its conditional sales contract on the property in an attempt
to obtain satisfaction of Porter's original debt. Adrine and Reid filed
a claim to the property alleging that they held the fee simple title
by virtue of their purchase of the same from Porter's wife. The trial
judge found the property not subject. However, the court of appeals
citing the familiar rule that the holder of a bill of sale to secure
debt may pursue any number of consistent remedies to enforce pay-
ment of the debt until the debt is satisfied, held that the obtaining
of the judgment on the note and foreclosing the bill of sale were
consistent remedies. The mere fact that Pioneer had prayed for a

11. 96 Ga. App. 704. 101 S.E.2d 104 (1957).
12. 97 Ga. App. 520. 103 S.E.2d 686 (1958).
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special lien on the property in its suit on the note was no bar to
foreclosing the conditional sales contract since the actual judgment
obtained on the note was merely a general judgment and did not
establish a special lien. The court further held that Pioneer could
not have made any valid objection to the setting aside of the property
as a part of Mrs. Porter's year's support, since a court of ordinary
has no jurisdiction to pass upon conflicting claims of title on 'the
hearing of an application for a year's support. The court concluded,
however, that since the proceeding to foreclosure the bill of sale
was instituted against Porter, who was at the time deceased, rather
that against his administratrix, the levy should have been dismissed.
In Lax v. Hospital Authority Employees Credit Union,1 3 it was held
that where there is a written unconditional obligation to pay and
an oral agreement is made between the parties to depart from the
terms of the original contract to the extent of such oral modification
and the party who is indebted breaches the terms of the oral modifica-
tion, the obligee may declare the entire amount of the debt due as
provided in the original contract. The mere informal extension of
time or mere indulgence on the part of obligee did not affect the
obligees rights to enforce the original terms of the written agreement
where no consideration passed to the obligee for the extension of
time or indulgences. The case also holds that the obligee lawfully
took possession of the automobile and sold it at private sale since such
action was permitted by the terms of the original contract.

LIENS

Questions regarding priority between materialman's liens and se-
curity deed holders in connection with home construction activities
continue to provide difficult questions for the determination of the
courts. In Harris v. Parham,14 the plaintiff had sold a tract of land
and had taken from his purchaser a security deed which recited that
-permission is hereby granted for purchaser to begin construction of
two houses on this property as soon as suitable financing can be
arranged." The plaintiff had also cooperated with his purchaser in
the improvement of the land. The petitioner was a materialman
who had supplied materials for the construction work and had re-
corded his lien as required by statute, but after the plaintiff's security
deed had been recorded. The court of appeals held that the language
in the deed quoted above merely showed that the holder of the deed
had knowledge that improvements had been planned for the property

13. 96 Ga. App. 525, 100 S.E.2d 613 (1957).
14. 213 Ga. 725, 101 S.E.2d 722 (1958).
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and indicated that it was expected by the parties that another loan
would be made, and not that materialmen would extend credit for
materials furnished. The court said there was nothing in the language
which constituted a waiver of the priority of the lien of the security
deed and that the oral testimony showed no conduct on the part of
the security holder precluding him from asserting his lien. This case
emphasizes the need for materialmen to exercise extreme caution in
supplying materials, if they plan to rely upon a materialman's lien
for security.

SURETYSHIP

A case decided by the court of appeals points up a danger of rely-
ing upon oral statements made by agents of bonding companies with
whom no fiduciary relationship exists, as to the protection afforded
by a surety bond. In Sherwin-Williams Company v. St. Paul Mercury
Indemnity Company,15 the plaintiff, a materialman, supplied materials
to a subcontractor to paint 200 homes in a subdivision. The sub-
contractor carried a performance bond with the defendant company.
An agent of the plaintiff called a special bond agent of the defendant
and asked him if the bond would protect the plaintiff in case of the
failure on the part of the subcontractor to pay for the material. The
agent of the defendant stated orally that the bond would protect
the plaintiff and later wrote the plaintiff a letter to the same ef-
fect. The agent had authority to issue the type of bond which
would have protected the plaintiff. The subcontractor failed to pay
for the materials and the plaintiff discovered that the bond did not
protect it from. the loss but was a bond executed for the sole benefit
of the contractor. Suit was brought against the agent's employer on
the grounds that the misrepresentations of the agent had caused
plaintiff to suffer the loss of the purchase price of the materials. The
court of appeals held that the petition was fatally defective because
it did not allege that the agent was acting within he scope of his
employment and further that since no fiduciary relationship existed
between the plaintiff and the defendant's agent, his assurance that
the bond would protect the plaintiff was merely an expression of
an opinion of law and did not constitute actionable fraud. This
case points up how risky it is to deal with such questions as the cover-
age afforded by surety bonds without the advice of counsel. Probably
no field of the law is more technical and exacting than the field
of suretyship. There are a number of different types of performance
bonds in current use. Some of the forms give the obligee the right

15. 97 Ga. App. 298, 102 S.E.2d 919 (1958).
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to bring suit for the use of the materialmen or person furnishing
labor against the surety.16 Other forms in current use do not protect
the materialman at all (such as the type bond as was used in the case
discussed above) 17 while others do protect the materialman and ex-
pressly permit persons furnishing labor and materials to bring suit
in the name of the obligee against the surety.ls 'The writer's inquiry
indicates that the bond premium is generally the same regardless
of which type of bond is issued. It would appear that counsel repre-
senting subcontractors and materialman should determine the type
of bond which has been furnished by the person to whom their client
proposes to supply labor or materials, and when possible to insist
that the bond protect their clients and permit them to bring suit
against the surety in case of loss.

16. See: Union Indemnity Co. v. Riley, 169 Ga. 229, 150 S.E.2d 216 (1929).
17. See: Glens Falls Indemnity Co. v. Southeastern Construction Co., for use of

Gill Equipment Co., 207 Ga. 488, 62 S.E.2d 149 (1950) ; 3 MFPCER L. RFv. 169.
18. Such a type of bond has been employed extensively by the Georgia State

School Building Authority, so that persons furnishing materials or labor, or
both, in the construction of school buildings may bring suit against the surety
in the authority's name for their use in the event they are not paid by the
principal obligor.
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