
PRACTICE AND PROCEDURE

By ROBERT H. HALL*

During the 1958 session of the General Assembly, the following
statutes were enacted dealing with practice and procedure: amend-
ment to the Code providing that the procedure in divorce, alimony
and other domestic relation cases shall conform to that prevailing
in ordinary civil actions, as to appearance day, return time and service
by publication;' amendment to Code § 24-3406 providing that the
clerk of the superior court shall refund any of the sum deposited

in divorce actions remaining in his hands after the fees of the clerk

and the sheriff have been paid;2 a new Code § 46-301A providing
for service of answers to garnishment writs upon the plaintiff or his
attorney-service may be shown by written acknowledgment or cer-
tificate of counsel; 3 an act authorizing the Secretary of State to desig-
nate such of his employees as he deems necessary for the purpose
of accepting service under any statute providing for service upon the
Secretary of State; 4 an amendment to Code § 56-601 providing that
any action against the bond of a law enforcement officer upon which
any fidelity insurance company is obligated as security, shall be

brought in the county of residence of the law enforcement officer and
not elsewhere; 4"' and an act providing that no judgment, decree or
order of any court shall in any way affect the title to real property
until such judgment, decree or order is recorded in the real estate
records of the office of the clerk of the superior court of the county
where such land lies.5 A bill proposing to provide for summary judg-
ments in the courts of this state along the lines of Federal Civil Rule
56 was passed by the Senate but failed to reach a vote in the House.6

PARTIES

The rule in Georgia is that an intervenor takes the case as he
finds it, and if the petition alleges no ground for equitable relief,
the intervention must go out with it.7 However, in Cox v. Zucker8 the
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1. Ga. Laws 1958, p. 315.
2. Ga. Laws 1958, p. 398.
3. Ga. Laws 1958, p. 218.
4. Ga. Laws 1958, p. 381.
4.1. Ga. Laws 1958, p. 114.
5. Ga. Laws 1958, p. 379.
6. Senate Bill 208.
7. Atlanta & C. Ry. Co. v. Carolina Portland Cement Co., 140 Ga. 650, 79

S.E. 555 (1913).
8. 214 Ga. 44, 102 S.E.2d 580 (1958).
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PRACTICE AND PROCEDURE

court split 4 to 3 over the question of whether this applies to the ulti-
mate outcome of the case as well as to the pleadings. The majority
held that the intervenor who proved his case "will not be denied re-
lief because the evidence shows that the petitioner must be denied
relief sought because the evidence shows he is estopped." Mr. Justice
Almand explains the dissent by stating that "Where one (an inter-
venor) chooses to ride on a horse (the petition) driven by another
(the plaintiff) , he cannot, when the driver is dismounted (fails to
prevail) , take the reins and ride to his own destination." Another
interesting point involved the fact that only the plaintiff moved for
a directed verdict. Nevertheless, the trial court granted the motion for
both the plaintiff and the intervenor. It was held that the fact the
plaintiff was not entitled to the grant of his motion did not affect
the directed verdict for the intervenor for the reason that the law
does not require a motion therefor in order for a directed verdict to
be valid.

Spence v. The Woodinan Co.) held that an unincorporated volun-
tary association is not such a legal entity as to be subject to suit under
the laws of this state. Such an association might demur specially to its
joinder with persons named as individuals. However, a general de-
murrer or a motion to dismiss will not be sustained where the pe-
tition states a cause of action for any of the relief prayed against any
of the defendants named therein.

If one seeks to require the recording of a contract on the minutes
of a Board of Commissioners, Bulloch County v. Ritzert o holds that
mandamus should be brought against the officials required by law
to perform the act rather than against the county.

PETITIONS

Where a petition is ambiguous, i.e., can be construed as either tort
or contract, the petition will be construed as claiming damages in
tort. However, Rich's, Inc. v. Kirwan Bros., Inc." holds that in the
absence of a special demurrer, where the facts are appropriate to sup-
port either of two forms of action, the courts will presume that the
pleader's purpose was to serve his best interest, and will construe the
pleadings so as to uphold and not to defeat the action.

A petition alleging a lease and that the lessor's negligent con-
struction of a sewer on the leased premises resulted in flooding of
a lessee's premises and damage to his property was held in Olsen 8:

9. 213 Ga. 573, 100 S.E.2d 435 (1957).
10. 213 Ga. 818,102 S.E.2d 40 (1958).
11. 97 Ga. App. 58, 102 S.E.2d 648 (1958).
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Company v. Lunsford12 as not setting up two inconsistent theories
(tort and contract). The court ruled that the plaintiff relied upon

a single wrong and merely set out a combination of events which
acting together produced a single wrong.

While Code § 81-103 permits paragraphs of one count to be adopted
in and made a part of another count merely by reference to the same,
Lance v. Boroughs13 held that a general statement that one count
adopts all of the allegations contained in the original petition and
petition as amended is not sufficient compliance and does not adopt
any or all of the paragraphs of the original petition or petition as
amended as part of the added count. In order to add one part of one
count to another by reference, the paragraph to be added must be
specifically referred to and adopted as part of the latter count.

Brannen v. Lanier14 illustrates the danger of not including a separ-
ate count on quantum meruit along with the count on a special
or express contract. Since the plantiff sued only upon the special or
express contract, the court held it was error to allow a recovery on
a quantum meruit.

As to the rule that where any of several averments alleged in the
alternative are insufficient, the entire pleading is rendered bad,
Griffin v. Bass" held that a petition setting out two reasons why the
court should decree that the plaintiffs were police officers, etc., does
not show pleadings in the alternative or disjunctive.

An averment that complainants are informed and believe that a
fact exists is a mere statement as to their information and belief,
and is not equivalent to positive allegations of fact. Thus, Dutton
v. Freeman'6 held where a petition alleges that the plaintiff "believes"
defendant to be a resident of a county in which the action is brought,
but does not otherwise allege that the defendant "is" a resident of
that county, the petition fails to allege sufficient facts to show that
the court has jurisdiction of the defendant and is subject to a general

demurrer specifically pointing out that defect.

Wright v. Pritchett17 held that where a petition anticipates a pos-

sible defense, it must be effectively avoided, or the complaint is bad.

12. 97 Ga. App. 293, 103 S.E.2d 168 (1958).
13. 213 Ga. 834, 102 S.E.2d 167 (1958).
14. 97 Ga. App. 30,_102 S.E.2d 96 (1958).
15. 96 Ga. App. 892, 102 S.E.2d 64 (1958).
16. 213 Ga. 445, 99 S.E.2d 204 (1957).
17. 213 Ga. 865, 102 S.E.2d 602 (1958).
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AMENDMENTS To PETITION

Two cases' s restate the rule that where the judgment of the trial
court overruling defendant's general demurrers to the petition was
reversed in the appellate court, the case is still pending and the trial
court may allow amendments filed before the remittitur of the
appellate court is made the judgment of the trial court.

In Doyle v. United Furnace Company'9 the trial court directed
a verdict against the plaintiff as to his petition and for the defendant
as to his cross-action. The appellate court affirmed as to the main
action and granted a new trial as to the cross-action. The plaintiff
then attempted to amend his petition. The court held that no
amendment was possible for the reason that the judgment on the main
action was conclusive upon affirmance by the appellate court.

Byrd v. Riggs2" held that where a petition sought to have a deed
cancelled for want of delivery, the allowance of an amendment to the
effect that the deed was not made but was a forgery was error.
"It is a violation of the very elements of good pleading to compel
a defendant to meet a petition with but one count, when the facts
relied on for recovery are, as here, inconsistent and contradictory."
The inconsistent and contradictory allegations cancelled out each other
and the amended petition stated no cause of action.

A plaintiff amending his petition to show a misnomer in the
Christian name of the defendant and to show the real name of such
defendant was held in White v. Tittle2l not to amount to adding a
new cause of action or a new defendant.

One case22 held that an amendment alleging additional grounds
for the granting of the same relief sought in the original petition does
not set up a new cause of action. Another "3 held that an action for
quantum meruit cannot by amendment, either by pleading or by
cvidence, be converted into one on an express contract.

JURISDICTION AND VENUE

Bennett v. Bagwell K- Stewart, Inc. 24 involved a suit against a corp-
oration, its president and sole owner, and the main foreman at the
corporation's rendering plant to enjoin the operation of the plant
as a continuing nuisance. The suit was brought in Forsyth, the county
of the foreman's residence. Both the corporation and the president

18. Lance v. Boroughs, 213 Ga. 834, 102 S.E.2d 167 (1958) ; Richards & Associates
v. Studstill, 96 Ga. App. 270, 99 S.E.2d 558 (1957).

19. 97 Ga. App. 257, 102 S.E.2d 637 (1958).
20. 213 Ga. 593, 100 S.E.2d 453 (1957).
21. 97 Ga. App. 185,.102 S.E.2d 689 (1958).
22. Davenport v. Davenport, 214 Ga. 152, 103 S.E.2d 514 (1958).
23. Davenport v. Port, 96 Ga. App. 799, 101 S.E.2d 614 (1957).
24. 214 Ga. 115, 103 S.E.2d 561 (1958)

1958]



MERCER LAW REVIEW

filed pleas to the jurisdiction of the court on the ground that the legal
residence of each was Cherokee County. The court held that injunc-
tive relief may be obtained against several joint tort-feasors residing
in different counties of this state where the suit is brought for sub-
stantial relief against "all of them" in the county where only one
resides. Mr. Justice Wyatt dissented on the ground that the resident
defendant was but an employee of the nonresident defendants and
that he could be nothing but a nominal party. The Constitution2-5

requires that equity cases must be brought in the county wherein
resides a defendant against whom substantial relief is prayed.

Davis v. Davis26 held that in an action for alimony where the sole
relief prayed for by the wife is for the award of property of a non-
resident husband as permanent alimony, the action must be brought
in the county where the res is located.

As to an appeal from a court of ordinary to the superior court, Pep-
pers v. Peppers27 held that an appellant could not amend by giving
bond after a motion to dismiss the appeal was made. In the absence of a
proper bond the appeal was and remained a nullity.

DEFENSIVE PLEADINGS

One cannot question the constitutionality of a statute upon which
a petition is based by a general demurrer simply alleging that the
petition did not state a cause of action. The demurrer must state
how, or in what manner a statute violates the Constitution. 28 How-
ever, the court of appeals29 recently ruled that a general attack upon
a statute as a whole without particularizing the section or sections
deemed to be violative of the constitutional provision relied on is
sufficient to draw in question the constitutionality of a statute under
the Constitution of the United States, citing Staub v. City of Baxley.30

In this regard, the pleader should remember that the Supreme Court
of Georgia has held that where a statute is challenged as a whole, the
attack will necessarily fail unless the statute is invalid in every part
for some reason alleged. 31

. Code § 81-1001 provides that where the court sustains any or all
demurrers to a pleading, and allows time for the filing of an amend-

25. GA. CODE ANN. § 2-4903 (1948 Rev.).
26. 213 Ga. 581, 100 S.E.2d 461 (1957).
27. 96 Ga. App. 668, 101 S.E.2d 105 (1957).
28. McCallum v. Bryan, 213 Ga. 669, 100 S.E.2d 916 (1957). Also, both the

statute as well as the constitutional provision must be clearly stated. Pate
v. Brock, 212 Ga. 812, 96 S.E.2d 253 (1957).

29. Lockridge-Rogers Lumber Co. v. City of East Point, 97 Ga. App. 357, 103
S.E.2d 160 (1958).

30. 335 U. S. 313, 78 S.Ct. 227, 2 L. Ed.2d 302 (1958).
31. Krasner v. Rutledge, 204 Ga. 380, 383, 49 S.E.2d 864 (1948).
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ment, such judgment or order shall not be subject to exception or
review, but the court shall render a judgment on the sufficiency of
the pleadings after the expiration of the time allowed for amendment
which shall supercede the judgment allowing time for amendment.
Three cases32 point out that the original demurrer does not cover the
petition after it has been amended in material respects, therefore, the
demurrer must be renewed if it is still relied on. When not so renewed,
the questions raised by the demurrer prior to the amendment be-
come extinct and nugatory. Hancock v. Wilson 3 held that where a
pleading is amended, again demurred to, and again amended, the
second demurrer likewise becomes extinct and nugatory.

In Standard Club v. Saphire34 the original demurrer to the petition
was overruled. The petition showed that the sale made by the de-
fendant on behalf of the plantiff invb)lved "machines." It was later
amended to describe such machines as "slot machines." The defendant
made an oral motion in the nature of a general demurrer to the amend-
ed petition. As to the plaintiff's assertion that the original ruling was
the law of the case, the court held that the amendment materially
changed the petition and the former ruling became extinct or nuga-
tory, and the petition as materially amended became subject to de-
nurrer.

While causes of action ex contractu and ex delicto cannot be joined
in the same suit, even in separate counts, Bigby v. Bigby3 5 repeats
the rule that the question of multifariousness or misjoinder of causes
of action should be raised by a special rather than a general demurrer.

In Orkin Termite Company v. Duffell3 6 the plaintiff abandoned in
open court any action based on a breach of contract and relied solely
on the alleged tort. The court held that in construing the allegations
of the petition as against the defendant's demurrer no question is
presented as to whether the petition would otherwise be good as an
action for a breach of contract.

Berston v. Futo3 7 restates the rule that a petition is never subject
to a general demurrer where it sets out a cause of action for any part
of the amount sued for.

The general rule is that when the answer of a garnishee is filed

32. Mack v. Mack, 213 Ga. 649, 100 S.E.2d 732 (1957); Saphire v. Bailey, 213
Ga. 655, 100 S.E.2d 729(1957); McCormick v. Johnson, 213 Ga. 544, 100
S.E.2d 195 (1957).

33. 214 Ga. 60, 102 S.E.2d 551 (1958).
34. 97 Ga. App. 135, 102 S.E.2d 72 (1958).
35. 213 Ga. 648, 100 S.E.2d 734 (1957).
36. 97 Ga. App. 215, 102 S.E.2d 629 (1958).
37. 97 Ga. App. 5, 102 S.E.2d 87 (1958).
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the status of indebtedness between the defendant and the garnishee
upon which the right and quantum of the plaintiff's recovery depends,
becomes fixed. The plaintiff's right of recovery is not thereafter af-
fected, increased nor diminished by debts or demands accruing to
the credit of the defendant or garnishee against the other. Estridge
v. Janko38 cites the exception to the rule, i.e., where there has been
a breach of a contract or the commission of a tort by the defendant
from which, though not accrued when the garnishee's answer is filed,
damages will flow to the garnishee, or where events have transpired
when the answer is filed that render it certain that the defendant
will become liable to the garnishee for a debt or demand that has
not then matured. Thus, the garnishee may set up in his answer that
for.certain reasons, such as pending equities between him and the
defendant, he is unable to answer in what amount he is indebted to
the defendant or whether property, money or effects in his hands
belong to the defendant and thereby prevent a judgment being en-
tered against him, until the eventual status of liability between him
and the defendant may be ascertained.

Grigsby v. Fleming39 restates the rule that a party to a suit will not
be allowed to disprove an admission made in his pleadings without
first withdrawing it from the record.

While the defense of res judicata cannot be taken advantage of
unless specially pleaded, Galloway v. Merrill40 held that the plea
can be placed in the answer and need not be set up in a special plea
separate and apart from the general answer. Such a plea is in the
nature of a plea in bar, and need not be filed at the first term.

CROss-ACTIONS

The court of appeals 41 held that a defendant in an ex delicto action
cannot set-off against a plaintiff a claim to contribution growing out
of a judgment of another court, even though the same transaction
gave rise to both actions. The reason being that the right of contribu-
tion accruing upon payment by a joint tort-feasor of more than his
pro rata share of a judgment is not an ex delicto right, but an equita-
ble one which courts of law have recognized and applied on the theory
that there is an implied contract on the part of one judgment debtor
to contribute to another who has paid more than his share of the

38. 96 Ga. App. 246, 99 S.E.2d 682 (1957).
39. 96 Ga. App. 664, 101 S.E.2d 217 (1957).
40. 213 Ga. 633, 100 S.E.2d 443 (1957).
41. Powell v. Barker, 96 Ga. App. 592, 101 S.E.2d 113 (1957).
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contribution.42 An exception to the rule is where the plantiff is either
insolvent or a nonresident. 43

REQUEST FOR ADMISSIONS

Requests for admissions and responses thereto were'held in Rots
& Ross Auctioneers v. Testa44 not to be pleadings since they pertain
only to the matter of proof. The question arose with regard to a rule
of the Civil Court of Fulton County which adopted the rules of
pleading in the superior courts in suits for $300.00 or more. Not being
pleadings, requests for admissions are not available for use in the Civil
Court of Fulton County.

DECLARATORY JUDGMENT

McCallum v. Quarles45 restates the rule that to withstand a general
demurrer it is only necessary that the plaintiff show an existing justicia-
ble controversy, as provided by the Declaratory Judgment Act. It is
not necessary that the petition go further and show that the plaintiff's
contention is correct.

The supreme court held that the mere fact that there is a dispute
as to issues of fact could not give the necessary element of "uncertainty
and insecurity" to entitle a petitioner to maintain a declaratory
judgment action. 46

CONTINUANCE

A statement of counsel for defendant that he had not had sufficient
time to investigate and prepare the defense was held in Foster v.
State47 to be a mere conclusion. There is no fixed rule as to the
number of days that should, of right, be allowed counsel for a de-
fendant after his employment or appointment in a criminal case to
prepare the case for trial. "Questions of this nature must of necessity
be entrusted to the discretion of the trial judge."

Fievet v. Curl48 held that where improper remarks are made by

counsel before a jury has been stricken, but within hearing of prospec-
tive jurors, a motion for postponement until other panels can be
drawn is proper, but not a motion for a continuance.

42. The set-off was also improper for the reason that it accrued subsequent
to the filing of the plaintiff's suit. GA. CoDE § 20-1302 (1933).

43. McKellar v. Childs, 97 Ga. App. 199, 102 S.E.2d 513 (1958).
44. 96 Ga. App. 821, 101 S.E.2d 767 (1958)
45. 97 Ga. App. 178, 102 S.E.2d 691 (1958).
46. State v. Hospital Authority of Gilmer County, 213 Ga. 894, 102 S.E.2d

543 (1958).
47. 213 Ga. 601, 100 S.E.2d 426 (1957), cert. denied, 355 U. S. 967, 78 S. Ct.

559, 2 L.Ed.2d 542 (1958).
48. 96 Ga. App. 535, 101 S.E.2d 181 (1957).
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JURY

In Millers National Insurance Company v. Waters4 9 the insured
brought an action to recover under a fire policy which was payable to
a bank because of a loan. The insurer knew that part of the policy
was payable to the bank and had some time before trial to get a list
of stockholders of the bank and have the court purge the jury of said
stockholders or any relatives of the stockholders. The court held that
in view of the above facts the insurer, by making no objection to the
juror who was a relative of the stockholder at the time the juror was
qualified or until the time of verdict, waived the objection.

It is proper in Georgia to purge the jury with reference to an in-
demnity company where the latter has a contract indemnifying its in-
sured against a judgment to be rendered in a case on trial, where the
purge is not in bad faith and merely for the purpose of conveying
to the jury information that the defendant is protected by liability
insurance. Parker v. Bryan5" held that a colloquy between the court
and counsel, in the hearing of the jury, which divulges the fact that
the defendant carries insurance, is not an absolute cause for a mistrial.
As to other voir dire questions, the court held that it was not an abuse
of discretion to permit the plantiff's attorney in an action for wrongful
death (automobile accident) to question a prospective juror as to
whether he knew if the defendant had had other accidents.

Simonton Construction Company v. Pope5' held that in all law
cases exceptions of facts to the auditor's report must be passed on by
a jury unless the jury trial is waived. The waiver must be expressed; it
cannot be implied.

NONSUIT

Where the trial resulted in a verdict for the plaintiff and the de-
fendant's motion for a new trial on general grounds was denied,
Reserve Insurance Company v. Foster5 2 held that the appellate court
will not consider an exception to the refusal of the trial court to award
a nonsuit.

Copeland v. Geise5 3 held that in consideration of a motion for new
trial, evidence which is not objected to may be considered by the re-
viewing court. The result is that, although the pleader failed to plead
his cause of action in its entirety, this defect may be considered as
cured by such evidence and the petition, after verdict, is considered

49. 97 Ga. App. 103, 102 S.E.2d 193 (1958).
50. 96 Ga. App. 283, 99 S.E.2d 810 (1957).
51. 213 Ga. 360, 99 S.E.2d 216 (1957).
52. 96 Ga. App. 337, 99 S.E.2d 839 (1957).
53. 96 Ga. App. 503, 100 S.E.2d 736 (1957).
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as though it had been amended to cover the evidence so admitted
without objection thus completing the cause of action. Such a rule
would not be applied where the evidence was in fact objected to and
the exception preserved in a special ground, because the evidence
is not admissible over objection until the pleading has actually been
amended to cover the issue dealt with therein. Therefore, since a
motion of nonsuit is in the nature of a demurrer or objection to the
evidence, in passing on the motion, evidence that is not admissible
cannot be considered, although not objected to.

Code § 38-803 provides that if a plaintiff or his attorney, being
properly so notified, fails or refuses to comply with an order to pro-
duce, the court shall on motion give judgment against such plaintiff
as in the case of nonsuit. In this regard Reserve Life Insurance Com-
pany v. Gay5 4 held that a pre-emptory order from the court for the
production of the policy and a motion for nonsuit are essential before
the statutory remedy can be invoked by the defendant. It cannot be
raised by a motion for new trial.

ARGUMENT

Counsel's statements that the plaintiff did not make a claim for or
go to a doctor on account of his injuries until he had hired a lawyer
and his lawyer referred him to a doctor, and that the action was a
trumped-up lawsuit was held by the court of appeals in Hardy v.
Waits55 to be prejudicial, and denial of requested instructions that the
jury disregard the statements was error. However, the supreme court56

reversed the court of appeals holding that the said argument of coun-
sel is not susceptible of being construed as charging the other coun-
sel of being a party to "a fraudulently framed-up lawsuit." "To state
that the plaintiff in a personal injury suit did not go to a doc-
tor until his lawyer sent him does not charge the lawyer wih wrong-
ful conduct." The court held this was a logical instruction from a
lawyer before he proceeds with the case.

CHARGE OF THE COURT

In Butler v. Kane;5 7 the defendant insisted that an erroneous instruc-
tion on a principle of law was cured by other instructions which gave
the proper statement. The court held otherwise for the reason that
the trial judge did not expressly withdraw the incorrect charge. "A
charge containing two distinct propositions conflicting one with the

54. 96 Ga. App. 601, 101 S.E.2d 158 (1957).
55. 96 Ga. App. 511, 100 S.E.2d 633 (1957).
56. 214 Ga. 41, 102 S.E.2d 590 (1958).
57. 96 Ga. App. 521, 100 S.E.2d 598 (1957).
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other is calculated to leave the jury in such a confused condition of
mind that they cannot render an intelligent verdict."

While Code § 81-1104 prohibits the trial judge from any expression
of opinion on what has been proved and provides that a violation
makes reversal mandatory, two cases 58 held that it is not a violation
of this section for the court to state a fact which is uncontested and
undisputed under the evidence of the case.

Everett v. Clegg 9 held that where a challenged excerpt from a
charge was identical or substantially the same as the charge com-
plained of when the case was in the court of appeals following a for-
mer trial, the ruling made at that time was the law of the case, and
the court of appeals would not reconsider such alleged error.

Where defendants file a general denial only, Hewitt v. Davis60 held
that in the absence of a written request it is not error for the trial
court to fail to charge contentions of the defendants as shown by the
evidence only.

Puckett v. Kelley61 restated the rule that a charge correctly setting
forth a rule of law is not rendered erroneous merely for the reason
that the rule is not stated in the exact language of the Code.

VERDICT

Polk v. Fulton County62 held that an error in using the word
"plaintiff" instead of "defendant" where the meaning is in fact clear
is immaterial as a mere lapus lingual and can be amended even after
the jury has dispersed. The rule is otherwise where the intention of the
jury is not clearly apparent on the face of the verdict.

Code § 11.0-202 provides: "If any judge of any court shall either
directly or indirectly express in open court his approval or disapproval
of the verdict of the jury in any case tried before him, he shall be
disqualified from presiding in the subsequent trial of the case in the
event a new trial shall be granted." In Ingram v. Grimes63 the trial
judge stated to the jury upon the publication of the verdict of guilty,
that they had rendered a fine service to the community. The supreme
court held that this statement did not disqualify the trial judge from
imposing sentence upon the defendant.

58. Goolsby v. McNair, 97 Ga. App. 491, 103 S.E.2d 440 (1958); Imperial Invest-
ment Co. v. Modernization Const. Co., 96 Ga. App. 385, 100 S.E.2d 107
(1957).

59. 97 Ga. App. 387, 103 S.E.2d 432 (1958).
60. 97 Ga. App. 97,102 S.E.2d 77 (1958).
61. 96 Ga. App. 225, 99 S.E.2d 691 (1957).
62. 96 Ga. App. 733, 101 S.E.2d 736 (1957).
63. 213 Ga. 652, 100 S.E.2d 914 (1957).
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JUDGMENT

Does a judgment denying a prayer for an interlocutory injunction,
unexcepted to, become the law of the case, controlling or affecting
the final judgment? Cox v. Zucker64 holds that it does not even when
it is based upon pure law unless it was affirmed by the appellate court.
If based upon questions of evidence or of law and evidence, the judg-
ment affirmed by the appellate court is not binding or controlling
upon the final hearing, unless the proof be the same as at the inter-
locutory hearing, i.e., "where the jury should from the evidence before
them reach the same conclusion as had been reached by the judge at
the interlocutory hearing." Thus, the judge's construction of the evi-
dence in no way impairs the jury's right to make its own construction
although tljat construction is entirely different from that of the
judge.

Two cases 65 held that an order or judgment which merely de-
clares the rights of the parties without an express command or pro-
hibition is not one which may be the basis for a contempt proceeding
for the failure to comply therewith.

Spence v. The Woodman Co. 66 held that while a contemptuous
violation of a court's order or decree may be punished though the
party charged with such violation was not a party to the proceedings,
it must be alleged and proved that the contemnor had actual notice
of the order for disobedience of which he is sought to be punished.

What is the remedy if a judgment does not in fact follow a ver-
dict? Dade v. Dade67 held that the party should move to remold it so
as to conform to the verdict, and on a refusal to do so a direct ex-
ception would lie. It cannot be reviewed on a motion for new trial
for the reason that his allegation is not one respecting the validity
of the verdict.

The rule that a correct d&ision of a trial judge will not be reversed
even though it gives a wrong reason for the judgment was applied in
Collins v. McPhail"8 to an administrative decision of the State Board
of Education.

JUDGMENT NOTWITHSTANDING THE VERDICT

Wehle v. Baker69 illustrates an interesting situation one might find
himself in after winning a verdict. The trial court granted a motion

64. 214 Ga. 44, 102 S.E.2d 580 (1958).
65. Mote v. Mote, 214 Ga. 134, 103 S.E.2d 565 (1958) ; Wilson v. Chumney, 214

Ga. 120, 103, S.E.2d 552 (1958).
66. 213 Ga. 573, 100 S.E.2d 435 (1957).
67. 213 Ga. 533, 100 S.E.2d 181 (1957).
68. 213 Ga. 626, 100 S.E.2d 445 (1957).
69. 97 Ga. App. 111, 102 S.E.2d 661 (1958).
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for a judgment notwithstanding the verdict. The plaintiff in error
filed no motion for a new trial for the reason that he did not desire
one since he had prevailed on the trial. In his bill of exceptions, the
plaintiff in error assigned error on the exclusion of evidence, it being
contended that had the evidence illegally excluded been admitted
there would have been such an issue of fact that it would have been
error to direct a verdict for the other party or thereafter to grant the

judgment notwithstanding the verdict. The court held that on a

motion based on the evidence for judgment notwithstanding the ver-

dict, the only question presented is whether or not the evidence is

sufficient to justify the verdict on any theory, and the scope of inquiry

does not reach other matters, i.e., the alleged error in excluding evi-

dence could not be considered.

The plaintiff in error argued in Allstadt v. Johnson7 ° that the ver-

dict was not authorized because the evidence failed to prove certain

specified elements necessary to sustain an action for fraud and deceit,

and that, therefore, the judgment denying a motion for a judgment

notwithstanding the verdict was erroneous. The court held that the

question was not whether the verdict and judgment of the trial court

was merely authorized, but was whether a contrary judgment was de-

manded. A judgment notwithstanding the verdict would constitute

a final judgment in favor of the defendant, and would be quite a

different thing from a mere judgment that the verdict was not au-

thorized or supported by the evidence, and granting a new trial.

In Southwind Trucking Company v. Harvey7a the defendant moved

for a directed verdict at the conclusion of the plaintiff's evidence

and was overruled. No evidence was introduced by the defendant

and subsequently his motion for a judgment notwithstanding the ver-

dict was denied. The appellate court held there was no question for

consideration for the reason that a motion for a directed verdict can be

made only after the defendant has introduced some evidence and this

is applicable whether or not the defendant afterwards introduces any

evidence. Since no legal motion for a directed verdict was made, the

trial court properly refused to grant the motion for a judgment not-

withstanding the verdict.

70. 97 Ga. App. 584, 103 S.E.2d 683 (1958).
71. 96 Ga. App. 715, 101 S.E.2d 223 (1957).
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NEw TRIAL

Corr v. Corr72 held that a jury's verdict can only be set aside upon

a motion for new trial or a motion equivalent to a motion for new
trial except as provided in Code § 6-804.73

A motion to vacate and set aside portions of a verdict and decree

awarding permanent alimony and attorney's fees was held in Endicott

v. Endicott7 4 to be in effect a motion for new trial. Ergo, since no
brief of the evidence was filed within thirty days from the date of the
verdict nor was an order issued granting additional time, there was

no valid motion pending in the trial court 60 days after the verdict.

Baumback v. Dickens7 5 held that where newly discovered evidence

consists of more evidence of the same kind and to the same point and

would be in support of the testimony of the defendant and to the dis-

credit of the plaintiff, it is cumulative and not cause for new trial. The

rule is not changed by the fact that the evidence is furnished by a
stranger to the litigation. As to a ground of newly discovered evidence,

Kiker v. Henning7 6 held that a brief of the evidence accompanying the

motion is necessary to review whether or not the trial judge abused

his discretion in denying the motion.
Two cases v7 held that evidence and parts of the record necessary

to an understanding of the special grounds of a motion for new trial

must be set forth in such grounds or referred to by page number, as
is allowed by the act of 1957.78 If not done, these special grounds
are incomplete and will not be considered by the court.7 9

Bowman v. Poole8 ° held that objections to the submission by the

judge of questions to the jury for the rendition of a special verdict
in an equity case, under Code § 37-1104, can not be made for the first

time in a motion for new trial; but as to any improperly submitted or

omitted question, the attention of the judge should first have been

called thereto at the time the questions were submitted. Also, that a
new trial ground, asserting that it had been error to fail to charge

72. 213 Ga. 699, 100 S.E.2d 922 (1957).
73. Controlled by previous order or ruling-direct bill of exceptions.
74. 213 Ga. 631, 100 S.E.2d 458 (1957).
75. 213 Ga. 745, 101 S.E.2d 702 (1958).
76. 97 Ga. App. 251, 102 S.E.2d 197 (1958)
77. Kirby v. Whitlock-Dobbs, Inc., 97 Ga. App. 159, 102 S.E.2d 631 (1958);

Brewer v. Henson, 96 Ga. App, 501, 100 S.E.2d 561 (1957).
78. Ga. Laws 1957, pp. 224, 232.
79. It should be remembered that the 1957 act does not apply to the alleged

illegal exclusion of evidence since the same cannot legally be retained in
the transcript of evidence. The same applies to objections, motions and court
rulings thereon. Reserve Life Insurance Co. v. Gay, 96 Ga. App. 601, 608,

101 S.E.2d 158 (1957). See LEVERETr, HALL, CHRJSTOIPHER, DAVIS & SHULMAN,
GEORGIA PROCEDURE AND PRACTICE § 22-5 (1957).

80. 213 Ga. 867, 102 S.E.2d 561 (1958).
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"the law covering the substantial issues made by the plaintiff's pe-
tition", is so general and indefinite as to present no question for
decision.

Atlantic Coast Line Railroad Co. v. McNair"1 held that it is essential
for the validity of a motion for new trial that it be filed in the clerk's
office, and until it is so filed it is a mere private paper. Therefore,
acknowledgement of service of such a private paper purporting to be
a motion for new trial, is a mere nullity and did not waive the re-
quirement of due and legal service of a motion for new trial.

The usual general certificate of the trial judge, approving as true
all statements of fact contained in a special ground of a motion for new
trial, was held in Kiker v. Henning82 not to be construed by the ap-
pellate court as approving allegations, which, although stated as facts,
should property be construed as mere conclusions of the movant, based
upon facts set forth in the ground.

Hewitt v. Davis83 held that where evidence on a particular point
is admitted erroneously, over objections, this is not a ground for
reversal where other evidence to the same effect is admitted without
objections.

Where the defendant in an attachment proceeding gives bond and
security, or makes a general appearance and defends the action on
its merits, the attachment is converted from a proceeding in rein to
one in personam.8 4 Therefore, the court held in Paine v. Oliver8 5

that the fact there was no evidence to support the ground of attach-
ment and the traverse to the attachment was well taken, was not a
ground for new trial or setting aside the judgment entered against a
defendant on the merits.

Brow v. Barnett86 held that a ground of a motion for new trial
will not be considered by the appellate court unless it is approved
by the trial judge "without qualification."

While a motion for a new trial reaches errors in the finding of a
jury, or such errors of the court as may lead to such finding, Adams v
Perry87 repeats the rule that it is not the proper method of correcting
errors in a decree or judgment.

Gilmore v. Smith88 restates a well settled rule that an assignment

81. 96 Ga. App. 519, 100 S.E.2d 639 (1957).
82. 97 Ga. App. 251, 102 S.E.2d 497 (1958).
83. 97 Ga. App. 97, 102 S.E.2d 77 (1958).
84. GA. CODE § 8-901 (1933).
85. 96 Ga. App. 644, 101 S.E.2d 154 (1957).
86. 214 Ga. 128, 103 S.E.2d 556 (1958).
87. 213 Ga. 479, 99 S.E.2d 881 (1957).
88. 213 Ga. 780, 102 S.E.2d 32 (1958).
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of error in a motion for new trial to a judgment sustaining or over-
ruling a demurrer to a petition presents no question for decision
by the appellate court.

ATTACKING JUDGMENTS

In Peacock v. Walker89 an equitable petition was filed to set aside
a judgment rendered against the petitioner in a garnishment pro-
ceeding. It alleged that defendant's attorney stated to petitioner that
he would see defendant and let the petitioner know if defendant wanted
petitioner to make an answer in the garnishment proceeding, and that
petitioner never heard any more from the attorney, who procured
a judgment against petitioner in favor of defendant. The supreme
court held that these allegations were insufficient to show that failure
of petitioner to file his answer or to move to open the default before
final judgment was excusable in law. If a party has a good defense at
law, and from negligence fails to set it up at the proper time, he must
take the consequences of his own laches; he cannot go into equity to
be relieved from the consequences of such negligence. The court
stated further that this situation is different from a case where judg-
ments are taken in the absence of the opposite party, in violation of
agreements between the parties as to settlement or abandonment. 90

Carolina Tree Service v. Cartledge9 held that a final judgment based
on a jury verdict is not within that class of judgments which may be
revised or revoked within term time purely within the discretion of
the court, but such judgments, where the defect does not appear on
the face of the record, cannot be set aside without also setting aside
the verdict, and a motion to set aside such a judgment is in effect a
motion for new trial, subject to the rules governing new trials. The
same is true where the merits of the case are tried and evidence pre-
sented to the judge sitting as a jury and a trior of facts since the
judge is in fact sitting as a jury on the trial of the case.

In Chambless v. Oates Plumbing & Heating Company9 2 the de-
fendant moved to vacate or arrest or set aside the judgment on the
ground that the court erred as a matter of law in rendering the judg-
ment and that due to-excusable neglect and delay the plaintiff in
error did not file his bill of exceptions within 30 days. The court held
that these grounds were not proper since it was not alleged that the
judgment was procured by accident, mistake or fraud or through any
defect not amendable appearing on the face of the record or pleadings

89. 213 Ga. 628, 100 S.E.2d 575 (1957).
90. See: McGinnis v. Scheer, 182 Ga. 684, 186 S.E. 804 (1936).
91. 96 Ga. App. 240, 99 S.E.2d 705 (1957).
92. 97 Ga. App. 80, 102 S.E.2d 83 (1958).
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or by perjury or any other irregularity. His only remedy would have
been properly suing out a bill of exception.

APPELLATE REVIEW

Finality of Judgment. A judgment denying a motion for judgment
notwithstanding a mistrial was held in Pettit v. Stiles Hotel Company"3

to be a final disposition of an action for the purpose of filing a writ
of error for the reason that had the judgment complained of been
rendered as claimed by the plaintiff in error it would have been a
final disposition of the case.

Two cases9 4 repeat the rule that where an order overruling an
original general demurrer and certain of the special demurrers al-
lowed the plaintiff time in which to amend, the order is not subject
to review.

Assignment of Error. The effectiveness of the 1957 amendment9 5

to Code § 6-901 is seriously questioned in the light of a recent
interpretation by the court of appeals. The amendment stated that
assignments of error "need not set out portions of record of transcript
of evidence, nor shall it be necessary that the grounds thereof be
complete in themselves, but shall point out such parts of the record
or brief of the evidence by page number as are necessary to an under
standing of the error complained of." Reserve Life Insurance Co. v.
Gay96 held that the amendment did not intend to obviate the ne-
cessity for making a definite and understandable "assignment" of
error in the first instance. The provisions of Code § 6-801 that "the
plaintiff in error shall plainly and specifically set forth the errors
alleged to have been committed" is still the law. Also, the appellate
court can not undertake to pass on an objection to the admission of
evidence which does not state what the evidence was, and only refers
to it as being found on certain pages of the record.

In Carmichael Tile Company v. McClelland9T the trial court over-
ruled the defendant's demurrers but subsequently granted him a
judgment notwithstanding the verdict. The court of appeals reversed
the judgment of the trial court. Later the defendant's amended motion
for a new trial was denied and the defendant filed a bill of exceptions
which reached the supreme court because of the fact that the court
of appeals was equally divided as to the judgment which should be

93. 97 Ga. App. 137, 102 S.E.2d 693 (1958).
94. Stein Steel & Supply Company v. K. & L. Enterprises, 97 Ga. App. 71, 102

S.E.2d 99 (1958); Motels, Inc. v. Shadrick, 96 Ga. App. 464, 100 S.E.2d 592
(1957).

95. Ga. Laws 1957, pp. 224, 232.
96. 96 Ga. App. 601, 101 S.E.2d 158 (1957).
97. 213 Ga. 656, 100 S.E.2d 902 (1957).

[Vol. 10



PRACTICE AND PROCEDURE

rendered. With regard to the error assigned on the judgment over-
ruling the defendant's demurrers, the court held that it came too late,
stating that he should have by a cross-bill of exceptions assigned error
on all antecedent rulings adverse to him, and by his failure then to do
so he waived his right to except later to them. They became the law
of the case. As to costs illegally taxed, the court held that one's remedy
is a motion to retax the costs, and not by writ of error in the first in-
stance. If he loses the motion, error could be reached by writ of error
complaining of that judgment.

While one can assign error in a direct bill of exceptions where there
was a verdict and no motion for new trial made, two cases9 8 repeat
the rule that the antecedent ruling complained of must have been
one which necessarily controlled the verdict. If not controlling, the
writ is dismissed. 9

In Webb v. Walker 00 error was assigned upon the failure of the trial
judge to rule upon the demurrers to a plea of res judicata. The su-
preme court held that error cannot be assigned upon the "failure"
of the trial judge to rule upon a demurrer. It can be assigned only
after he rules, i.e., error upon action not inaction. The court also re-
stated the rule that where there is a conflict between the recitals
in a bill of exceptions and the record, the record must prevail.1 01

Smith v. Manley10 2 held that an assignment of error on the exclusion
of documentary evidence which fails to set out in substance or by
way of exhibit the document excluded, or which fails to state the ob-
jections to the admission of such evidence which were sustained by
the court, is too vague and indefinite to present any question to the
appellate court.

In Augusta Roofing & Metal Works v. Clemmons10 3 the trial court
ruled, in response to an objection, that the evidence should be con-
nected up but no further objection, and apparently no further ruling,
was made. No final ruling was later made by the trial court as to
the admission of the evidence. The court of appeals held that where
an objection is made to the admission of testimony and the trial
judge makes no definite ruling on its admissibility but defers his

98. Hovsepian v. Aycock, 96 Ga. App. 440, 100 S.E.2d f,03 (1957); Thompson
v. Dove, 213 Ga. 819, 102 S.E.2d 43 (1958).

99. Where submitted to the judge without a jury, losing party has the election
of reviewing the judgment by first moving for a new trial, or by taking
a direct bill of exceptions. Yancey Bros. Co. v. Bowling, 92 Ga. App. 291,
88 S.E.2d 566 (1955).

100. 213 Ga. 285, 99 S.E.2d 75 (1957).
101. Brown v. Barnett, 214 Ga. 128, 103 S.E.2d 556 (1958).
102. 96 Ga. App. 158, 99 S.E.2d 534 (1957).
103. 97 Ga. App. 576, 103 S.E.2d 583 (1958).
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ruling, before the reviewing court will consider whether such objec-
tion should have been sustained a further ruling by the trial court

must be invoked.

Fievet v. Curl10 4 held that where a motion for a mistrial is based

upon the alleged improper argument of plaintiff's counsel the appel-

late record must show the actual argument made to the jury. Con-

tentions of counsel for both sides in the assignment of error are in-

sufficient for review.

Brief of Evidence. The supreme court repeated once again in

Keith v. State 0 5 its previous ruling that an excluded portion of a

stenographic report must be entirely excluded from the record brought

to that court and should not merely be marked through with a pencil.

The court refused to pass on any assignment of error in determination

of which reference was required to be had to the purported brief of

the evidence.

In General Finance & Thrift Corporation v. Davis1 °0 the trial judge

signed and certified a bill of exceptions assigning error on the grant-

ing of a nonsuit. An order was appended to the certificate attempting

to retain jurisdiction for the purpose of approving the brief of the

evidence. The brief was not approved until more than 60 days sub-

sequent to the certification. The court of appeals held that the trial

judge has no jurisdiction to approve a brief of the evidence after

he has signed and certified the bill of exceptions transmitting the case

to the appellate court for a consideration and review of the only

issue in the case-the correctness of his granting a nonsuit. A brief

of the evidence or proper stenographic report is, of course, indis-

pensable to such review.
In State Highway Department v. Attaway10 7 the transcript sent up

by the clerk as the record contained a paper which purported to be a

copy of an agreed statement of facts merely signed by counsel and filed

with the clerk. The court held that such a paper could not be con-

sidered as a record for the reason that the same had not been ap-

proved by the trial judge and made a part of the record.

The supreme court held in Smith v. Smith s08 that where the clerk

of the superior court certified that no brief of evidence was of file and

record in his office and no question could be adjudicated in the appel-

late court without reference to the evidence, the judgment of the

court below would be assumed to be correct.

104. 96 Ga. App. 535, 101 S.E.2d 181 (1957).
105. 213 Ga. 743, 101 S.E.2d 705 (1958).
106. 97 Ga. App. 391, 103 S.E.2d 149 (1958).
107. 97 Ga. App. 140, 102 S.E.2d 514 (1958).
108. 213 Ga. 290, 99 S.E.2d 141 (1957).
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Tender. Since the time for tendering a bill of exceptions is juris-
dictional, Wren v. Josey ° 9 held that even though lateness in presenting
a bill was due to illness, a bill presented to and certified by the trial
judge 31 days after the date of decision of which the complaint was
made would be dismissed. 10

Where the trial court entered an order sustaining the demurrer and
dismissing the action "on the ground that the action is barred by the
statute of limitations", the order will be construed as not passing
upon the other grounds of demurrer interposed."' Pruit v.
Jones 12 held that if the court thereafter, without vacating the first
ruling on the demurrers, undertook to "amend" the original order
entered 30 days prior thereto by adding, in substance, a statement that
all other grounds of the demurrer were overruled, it is not a sub-
stantial change in the judgment such as would extend the time for
tendering a bill of exceptions assigning error on the sustaining of the
general demurrer.

Certification. In Pierce v. Haygoodn 3 the trial judge signed a certifi-
cate but did not certify that the bill of exceptions was true. Later
an additional certificate was signed by the trial judge stating that the
word "true" was inadvertently omitted. The supreme court held
that where the trial judge fails to certify that the bill of exceptions
is true, the appellate court is without jurisdiction to pass upon the
merits of the exceptions. There can be no second certificate to a bill
of exceptions, therefore the additional certificate was of no avail.
The court also stated that Code § 6-810, providing for the certification
of material evidence omitted from the transcript of record, had no
application to this situation.

The trial judge's certificate in Clyde v. State'1 4 did not unquali-
fiedly approve the bill of exceptions as being true but undertook to
enumerate particulars in which the judge contended it was untrue.
The court held the certificate was absolutely void, and in legal po-
tency and effect in the creation of a writ of error, amounts to no
more than the refusal by the trial judge -to affix his name.

A motion to dismiss the writ of error was made in Gresham v.
Continental Casualty Company"5 on the ground that at the time
of certification by the judge the bill of exceptions had not been signed

109. 97 Ga. App. 598, 103 S.E.2d 745 (1958).
110. Smith v. Lane, 96 Ga. App. 566, 100 S.E.2d 663 (1957), was also dismissed

for the failure to tender within 30 days.
111. Linder v. Whitehead, 116 Ga. 206, 42 S.E. 358 (1902).
112. 96 Ga. App. 545, 100 S.E.2d 632 (1957).
113. 213 Ga. 459, 99 S.E.2d 906 (1957).
114. 97 Ga. App. 493, 103 S.E.2d 448 (1958).
115. 96 Ga. App. 495, 100 S.E.2d 597 (1957).
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by the plaintiff in error or his counsel. The court held that in view
of the fact the motion was supported by an affidavit of counsel for
the defendant in error and not denied by a counter-affidavit, the writ
of error must be dismissed. In the absence of such proof or where
there is an issue of fact, the rule is otherwise for the reason that
the court would presume that it was signed in due course.

McPhail v. Calhount16 involved a mandamus against a trial judge
to certify a bill of exceptions. The court of appeals restated the rule
that where the judge's answer shows that the bill of exceptions was
not signed because of untrue statements of fact in the writ of error
which were pointed out to the attorneys for the movants in writing,
the rule must be discharged.

The act of 1957117 provides that if it appears while a case is pend-
ing in the appellate court that a necessary party has not been named
in the bill of exceptions or properly served, the court shall by order
require all necessary parties to be served rather than dismiss the writ
of error. Two cases 18 held, however, that where there has been no
valid service of the bill of exceptions on any interested party no case
can be pending before the court, for to hold otherwise would be to
hold that the act of 1957 repealed by implication the statutes requir-
ing service of a bill of exceptions.

Filing. Butts County v. Pittsll9 involves an interesting point as to
the failure of the clerk of a superior court to make an entry of filing
upon the bill of exceptions. The court of appeals dismissed the writ
of error. On rehearing counsel for plaintiff in error filed an affidavit
that the bill of exceptions was filed in the office of the clerk on August
17, 1957, being the same date that the bill of exceptions was approved
by the trial judge; and at the same time an affidavit by the clerk of
the superior court was tendered, to the effect that the bill of excep-
tions was filed by counsel on August 17, 1957, which was on Saturday,
the same date of the hearing on the matter before the trial judge, and
the clerk requested that he be allowed to place the correct date nunc
pro tunc. Thereafter the clerk filed a second certificate, wherein he
stated that he did not remember the date that the bill of exceptions
was filed by the plaintiff in error. The court of appeals (4 to 2)
denied the motion for rehearing on the ground that the certificates
were conflicting and contradicted each other, therefore, it did not un-

116. 96 Ga. App. 341, 99 S.E.2d 844 (1957).
117. Ga. Laws 1957, pp. 224, 227.
118. Anderson v. Heyward, 96 Ga. App. 683, 101 S.E.2d 110 (1957); Hulsey v.

Atlanta Transit System, Inc., 97 Ga. App. 187, 102 S.E.2d 705 (1958).
119. 96 Ga. App. 750, 101 S.E.2d 615 (1957); 214 Ga. 12, 102 S.E.2d 480 (1958).
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equivocally and positively appear when the bill of exceptions was filed.
The supreme court reversed stating that if the court of appeals elects
to act upon the clerk's statements, it is bound by the first certificate.
The clerk's second certificate in no way limited, restricted, or contra-
dicted his first certificate that the bill of exceptions was filed on the
same date it was certified. In any event, it was the opinion of the
supreme court that any such failure, being in no way attributable
to any fault or omission of duty on the part of counsel, should not be
permitted to work any injury to the plantiff in error. Failure of the
clerk to file properly a bill of exceptions is such a defect as can be
cured, and that time should be granted for such a purpose.

Jurisdiction. A suit for a declaration of rights of a municipality
under a charter to remove obstructions from a right of way of an
alleged public street was held in Kidd v. Mayor, Etc., of Milledge-
vile1 20 not to be a case respecting title to land within the meaning
of the constitutional provision defining the jurisdiction of the supreme
court.

120. 213 Ga. 524, 100 S.E.2d 178 (1958).


