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BAILMENTS

The increasingly difficult problem of finding parking space
brought forth two interesting parking lot cases. In one of them,' the
court found that there were three successive bailments: (1) The
owner loaned his car to a friend for a business trip; (2) the friend
turned the car over to the hotel at which he registered for the pur-
pose of having it parked; (3) The hotel bailed it to an independent
parking service. The car was damaged while in possession of one
purportedly acting as agent of the parking service. Suit was brought
against the hotel and the parking service, but service was not per-
fected on the latter. The court held that the bailment to the hotel
ceased when its doorman delivered possession to the parking service
attendant, which he was found authorized to do. The arrangement
between the hotel and the parking service seems to be such, however,
as would give rise to a finding that the latter was merely acting as
agent of the hotel in fulfilling the hotel's obligation to park the
car for its guest. The jury so found. On appeal, however, the court
of appeals held that the hotel's obligation as bailee ceased when
it delivered possession to the parking lot attendant. The closely-knit
operation of the hotel and the parking service would seem to justify
the jury's finding. The hotel doorman gave the guest the parking
service's ticket, and there was evidence that this was customary at
times when no attendant of the parking service was around. A state-
ment in the fine print on the parking service's parking ticket, exon-
erating the hotel from responsibility for loss or damage to the car
and its contents, was mentioned by the court in its statement of
facts, but not in the opinion. Whether it evidenced an attempt to
limit liability during a bailment or an attempt to prove that a
bailment had ceased was not discussed.

The other parking lot case was one in which it was held that the
bailor had tacitly assumed the risk which resulted in his damage. -

He had parked his car regularly at a parking lot, at a charge of $3
per month, and had urged the parking lot to keep his car instantly
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available. Pursuant to this urging, the car was parked on the street
in front of the parking area (from whence it was stolen), and this
practice had been acquiesced in by the bailor. The court held that
he had voluntarily assumed the very risk of theft which resulted in
his damage.

LIENS

The wholesome hostility of the common law toward liens is still
apparent in Georgia law, especially since most liens which are now
availed of are non-possessory. The reason behind such a rule is il-
lustrated in Grigsby v. Fleming.3 The materialman had furnished
materials to a contractor for use in improving a home-owner's home.
After the contractor became involved in financial difficulty, the
materialman sued him for the price of the materials furnished, and
at the same time sought to assert a special lien against the realty.
It then developed that the materialman had followed a practice of
charging all materials supplied to this contractor to a general account,
and without reference to what material was used on a particular job.
Such practice was held to be a waiver of any lien which the contractor
might otherwise have asserted against any particular property im-
proved by the contractor with materials supplied by the materialman.
The evil as which this holding is aimed is that the system of record-
keeping employed by the materialman made it at least possible to
credit payments made by the contractor to any particular job in the
contractor's general account; thus he could apply payments received
to those jobs which were credit risks, and assert a lien, if it proved
necessary, against the others.

In Perkins v. Lawler4 the materialman, after failing to file his
lien, tried to enforce his claim against the owner on the ground
that the contractor was acting as agent of the owner. The evidence,
however, showed that the contractor was an independent contractor;
hence, the materialman's right to proceed against the improved prop-
erty was lost by his failure to file the lien as required by GA. CODE

§ 67-2002 (2) (1933).

WARRANTIES

The making of express warranties by the seller has probably led
many buyers to think that they have no recourse when the chattel
turns out to be defective, unless, of course, the defect was one

3. 96 Ga. App. 664, 101 S.E.2d 217 (1957).
4. 97 Ga. App. 38. 102 S.E.2d 69 (1958).
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covered by the express warranty. Such is not necessarily the case.
No doubt, the common law implied warranties (codified in GA.

CODE § 96-301 (1933)), had their origin in the recognition of the
fact that the buyer is simply not in as good position as the seller
to form a sound opinion on the quality of the goods sold. In George
M. Couch, Inc. v. James5 the court of appeals held that the express
warranties found in the owner's manual and service policy given with
the sale of a new car do not preclude the existence of the implied
warranties found in the above-mentioned Code section.

The court of appeals also held the seller liable for breach of war-
ranty in Hawkins v. Jackson,6 although the type of warranty was
not spelled out very clearly in the report. Recovery was allowed
for damages flowing from the fact that chickens which had been
sold for laying purposes turned out to be useless for that purpose
because they were diseased. Since it was not shown that the seller knew
of the defect at the time of th sale (in his cross-petition he alleged
the contrary), the warranty which was breached was evidently that
the property was reasonably suited for the use intended. The jury
was justified in including in its measure of damages the veterinarian's
fees, medication expenses, and loss of profits over the productive
life of the property, as well as general damages.

While the inclusion of express warranties in a contract of sale
may not preclude the existence of implied warranties, it is within
the contractual powers of the parties to disclaim all warranties. This
was the situation in a case which went through both appellate courts.7

In a trover action against a defaulting buyer under a title-retention
contract, the supreme court, in answering questions certified to it by
the court of appeals, held that a buyer may recoup against an assignee
of the contract for a failure of consideration, and the amount of such
recoupment may exceed the total amount paid to the assignee (but
not the total amount paid to both assignor and assignee). When
trover is brought by the seller, it amounts to a rescission of the con-
tract insofar as the plaintiff is concerned. The defendant, however,
is entitled to an election. He may likewise treat it as a rescission and,
upon proof of his case, recover what he has paid less hire for the
time during which he was in possession, or he may stand upon the
contract. If he chooses the latter course, he is bound by all the terms
of the contract. The defendant here elected to stand upon the con-

5. 96 Ga. App. 434, 100 S.E.2d 463 (1957).
6. 97 Ga. App. 525, 103 S.E.2d 634 (1958).
7. Columbia Loan Co. v. Parks, 213 Ga. 723, 101 S.E.2d 720 (1958); Columbia

Loan Co. v. Parks, 97 Ga. App. 76, 102 S.E.2d 46 (1958).
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tract, and failed in his plea of failure of consideration because the
contract expressly disclaimed any warranties except that the seller
had title and that the chattel was free from incumbrances.

CONDITIONAL SALES

Several cases decided during the survey period reaffirm the im-
portance of the rather abstract concept of "legal title". The cases
referred to in the preceding paragraph are examples.

If a conditional seller in his contract reserves only the right to
declare the whole amount due upon a default, then his retaking and
resale of the property constitute his election to accept a rescission
of the contract by the buyer.8 In this case, the buyer sued for rescis-
sion and for cancellation of notes given for the purchase price. The
court held that the admission of evidence showing a rescission in
one manner, while the petition alleged rescission in another manner,
will not vitiate a verdict in favor of the buyer. It did not amount to
a rescission of the contract on the one hand and affirmance of it
on the other.

The mere repossession of the chattel by the conditional seller,
when done under a provision of the contract giving him the right
to repossess, does not constitute a rescission, but, if anything, is merely
the exercise of one on the contract rights.9 Nor is it necessary that
the repossessor give the buyer notice of the intention to repossess.

The problem of retaining a security interest in the chattel itself
and of keeping up with his competitors at the same time has left
the conditional seller on the horns of a dilemma. If the rights of a
third party have intervened, the seller's only protection is in com-
plete compliance with the provisions of the recording statute. In
Maddox v. Stone' ° the seller acepted a check for the purchase price,
but the parties agreed that title should remain in the seller until
the check had cleared the seller's bank. An invoice was delivered, but
it was not signed and attested. Possession was given to the buyer.
By the time the seller discovered that the check was worthless, one
of the buyer's creditors had attached the property. In holding in favor
of the attaching creditor, the court, of appeals stated two grounds
either of which would support its holding. If the transaction be re-
garded as a conditional sale, then the failure to have the contract
signed, attested and recorded rendered it void as to third parties.

8. Wallace v. Matthiews, 213 Ga. 638, 100. S.E.2d 886 (1957).
9. Carter v. General Finance and Thrift Corp,, 96 Ga. App. 423, 100 S.E.2d

99 (1957).
10. 96 Ga. App. 487, 100 S.E.2d 740 (1957).
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The term "third parties" in Code sections 67-1401 and 67-1402 (con-
ditional sales) includes attaching creditors of the conditional buyer.
On the other hand, if the transaction be regarded as a cash sale, then
the seller's complete surrender of possession puts it within the power
of the buyer to hold himself out to third party bona fide purchasers
and to the buyer's creditors as the owner of the property. Whether or
not the transaction be regarded as a cash sale, the seller is attempt-
ing to accompish the exact results contemplated by a conditional sale.
To be successful, he must comply with the statutes governing such
sales.

Gouldman-Taber Pontiac, Inc. v. Thomasi l involved a somewhat
similar transaction. The seller made some effort to check on the
financial status of the buyer and, after feeling that he had sufficient
assurance, delivered possession of th chattel to the buyer. By the
time the check was proven worthless, the buyer had sold the chattel
to an innocent purchaser for value and without notice of the prior
transactions. The seller was held to have given the buyer such external
indicia of a right to sell as would bar him from recourse against the
innocent purchaser. After discussing the hopeless confusion created by
many prior Georgia decisions on this question, the court chose to rely
upon Capital Automobile Co. v. W4ard,12 a decision which is rapidly
coming to be recognized as the leading case on the problem under
discussion.

11. 96 Ga. App. 279, 99 S.E.2d 711 (1957)
'2. 54 Ga. App. 873, 189 S.E. 713 (1936).
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