
LOCAL GOVERNMENT

By C. CLOUD MORGAN*

The period covered by this article has been arbitrarily extended to
include decisions of the Georgia Supreme Court through June 4,
1958, in order to give better continuity to the subject matter. Within
this survey period, as extended, some fifty-five cases, involving either
an application of a principle of law peculiar to political subdivisions
of the state, or such a body politic as a party litigant, are here con-
sidered.

The case which has caused most concern among cities, counties and
other bodies exercising the power of eminent domain is Woodside v.
City of Atlanta,1 in which the majority of the court held that the filing
of the assessors' award in a condemnation case constitutes a taking
under Article 1, Section III, Paragraph 1 of the Georgia Constitution,2

and therefore tender or payment of the amount of the award is a
condition precedent to condemnor's right to appeal from the assessors
to a jury. State and local governments, already financially hard
pressed, will have to have funds on hand with which to pay the cost
of the acquisition of land needed for any public purpose, including
rights of way for the new interstate highways, before commencing
condemnation proceedings, regardless of the delays which may take
place before plans for the use of the land are completed and the physi-
cal taking of the property becomes necessary. Since it will be no longer
possible to get a final determination of value before paying the
amount of the assessors' award to the condemnee, or into the registry
of the court, from whence it may be drawn down by the condemnee
at any time, the possibility that a condemnee may take down the
amount of an excessive award and be out of the jurisdiction, or other-
wise judgment proof, before it can be modified by a jury will be an
increased financial hazard for governments to hurdle.

Less noteworthy, but of interest to local governments, and the at-
torneys who represent them, are cases holding:

That the operation of a garage and parking facility is not
among the purposes for which revenue bonds may be issued 3;

*Member of the Firm of Popper & Morgan, Macon; City Attorney for the City
of Macon, 1953, A.B., 1941, Mercer University; LL.B., 1948, Walter F.
George School of Law, Mercer University; Member of Macon, Georgia and
American Bar Associations.

1. 214 Ga. 75, 103 S.E.2d 108 (1958).
2. GA. CODE ANN. § 2-301 (1948 Rev.).
3. Tippins v. Cobb County Park Authority, 213 Ga. 685, 100 S.E.2d 893 (1957).
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That the State Highway Department cannot loan money to
a polit..ical subdivision of the state for the purpose of financing
the cost of removal of the facilities of public utilities from
rights of way of state aid roads within the jurisdiction of such
political subdivision; 4 That rights of way for limited access
highways may be condemned by any one of the local govern-
ments cooperating in the project; 5

That a writ of mandamus is personal, and will not lie against
a county,6 nor to compel a city to revoke a liquor license; 7

That a notice of intention to apply for local legislation pub-
lished on a Sunday is a nullity; 8

That unexecuted affidavit of publication of such notice,
though appearing on the enrolled act, is also a nullity.9

A question of the validity of an attempt to equalize taxes by em-
ploying a formula for the assessment thereof, was raised but not de-
cided in Bennett v. Grenade, Tax Commissioner.1° Another question
not decided was the validity of describing, by mere reference to other
descriptions contained in city ordinances and plats on file in the office
of the Secretary of State, new territory to be annexed to a city under
a local act."

These cases, as well as those not accorded special attention, are treat-
ed more fully in the succeeding sections. All of the cases were broad-
ly classified under the following headings:

CLAIMS PUBLIC FINANCE

(a) Ex Delicto (a) Bonded Indebtedness
(b) Ex Contractu (b) County Fees
(c) Pensions (c) Revenue Bonds
(d) Workmen's Compensation (d) Special Assessments

ELECTIONS PUBLIC NUISANCES

EMINENT DOMAIN PUBLIC PROPERTY

POWERS ZONING

(a) Permits
(b) Quo Warranto
(c) Recorder's Court
(d) Streets

CLAIMS

(a) Ex Delicto. The principle of governmental immunity was ap-
plied to deny liability in a case involving steps leading down from a

4. Mulkey v. Quillian, 213 Ga. 507, 100 S.E.2d 268 (1957).
5. Martin v. Fulton County, 213 Ga. 761, 101 S.E.2d 716 (1958).
6. Bullock County v. Ritzert, 213 Ga. 818, 102 S.E.2d 410 (1958).
7. Hartsfield, Mayor, v. Salem, 213 Ga. 760, 101 S.E.2d 701 (1958).
8. Gay v. Laurens County, 213 Ga. 518, 100 S.E.2d 271 (1957).
9. Laurens County v. Keen, 214 Ga. 31, 102 S.E.2d 697 (1958).

10. 214 Ga. III, 103 S.E.2d 105 (1958).
11. DtiI're v. City of Marietta, 213 Ga. 403, 99 S.E.2d 156 (1957).
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MERCER- LAW REVIEW

board walk to a public bathing beach maintained by the defendant
municipality. 12 It was rejected 13 where the claimant was a paying
patient in a hospital operated by an authority created under the
Hospital Authorities Act,' 4 which was decided within the current sur-
vey period, but noted and commented on last year.15 Statutory im-
munity was upheld in a suit for damages arising out of alleged negli-
gent acts of a city police officer,16 in which the plaintiff attempted
to hold the city liable on the theory that it was guilty of maintaining
a nuisance in employing and retaining on its payroll, as a policeman,
a man of known vicious character. The plaintiff's allegations respect-
ing this contention were brushed aside by the court as mere con-
clusions of law.

A verdict of $2,500 against the City of Atlanta17 was upheld in a
case involving injuries sustained by a blind man who fell into an ex-
cavation across the city's street, around which the city had erected
barricades and placed eleven lanterns as a warning of its existence.

The court again adhered to the rule that a county's statutory
liability for failure to properly maintain a bridge does not extend to a
culvert,'8 and also held that a county is not liable for damages re-
sulting from the construction of a bridge which a contractor under
contract with the State Bridge Building Authority is erecting on a
right of way owned by the State Bridge Building Authority.' 9

(b) Ex Contractu. In another significant case involving hospital
authorities, the state sought to have the court declare void a lease
contract entered into by the defendant hospital authority leasing the
authority's building and equipment, the cost of which was financed
in part by state aid, to a private corporation controlled by the Seventh
Day Adventist Church, to be operated by the corporation, whose poli-
ties and practices were formulated by the church.20 The petition
alleged that state aid was granted to the authority under the terms
of a contract which provided, among other things, that the authority
would operate the hospital for a term of twenty years. The hospital

12. Tarver v. Savannah Beach, Tybee Island, 96 Ga. App. 491, 100 S.E.2d 616
(1957).

13. Hospital Authority of Hall County v. Shubert, Administrator, 96 Ga. App.
14. Ga. Laws 1941, p. 241, GA. CODE ANN., §§ 99-1501-1522 (1955 Rev.).

222, 99 S.E.2d 708 (1957).
15. 9 MERCER L. REV. I11.
16. City of Cumming v. Chastain, 97 Ga. App. 13, 102 S.E.2d 97 (1958).
17. City of Atlanta v. Collins, 96 Ga. App. 530, 100 S.E.2d 641 (1957).
18. Floyd County v. Stewart, 97 Ga. App. 67, 101 S.E.2d 879 (1958).
19. Butts County v. Pitts, 97 Ga. App. 353,. S.E.2d (1958).
20. State of Georgia v. Hospital Authority of Gilmer County, 213 Ga. 894, 102

S.E.2d 543 (1958).
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commenced operation in 1955 and was leased in 1957 without ap-
proval of the State Board of Health. The supreme court held that the
state was not entitled to the relief sought for the reason that it has
a legal remedy under an existing statute,21 which provides that if any
hospital built with the aid of state funds is sold or used for any pur-
pose contrary to the provisions under which the grant was made,
within twenty years after completion thereof, and such change and
use is not approved by the State Board of Health, the State of Georgia
shall be entitled to recover from either the transferor or the transferee
such percentum of the then value of such hospital as the state grant
bore to the total construction cost of that hospital, as determined
by agreement of the parties or by action brought in court :in due
process of law.

The Hospital Lien Act of 195322 was held to give no right of action
against the patient to whom hospitalization is furnished, but only
against those liable to pay for the patient's damages.23

(c) Pensions. The decision of the court of appeals in Burkes v.
Trustees of the Firemen's Pension Fund,24 cast some doubt on the
question of when pension rights created by statute become vested in
the beneficiaries of the pension fund. The petitioner, as a widow of
a deceased fireman, had drawn a pension of $40.00 a month under
the provisions of a 1935 amendment 25 to a 1924 act 26 which provided
for pensions for firemen employed by the City of Atlanta. She con-
tended she was entitled to a pension of $80.00 per month under a
1931 amendment 27 to said act. Her husband died approximately six
months after the 1935 amendment was approved. In denying her
application, the court held that once a pensioner becomes, as a matter
of right, entitled to a pension under such act, it was a vested right
which could not be taken away, but that the pension was due only
where "the contingency provided for has occurred before a change
in the charter, ordinance, or statute under authority of which the
pension was to be paid," citing the concluding language in the opinion
of the supreme court in Trotzier v. McElroy.28 In so holding, the

21. Ga. Laws 1949, pp. 253, 265, GA. CODE ANN. § 99-1607 (d) (1955 Rev.).
22. Ga. Laws 1953, Nov.-Dec. Sess., p. 105, GA. CODE ANN. §§ 67-2207-2213 (1957

Rev.).
23. Hospital Authority of Augusta v. Boyd, 96 Ga. App. 705, 101 S.E.2d 207

(1957).
24. Ga. App. 233, 102 S.E.2d 923 (1958).
25. Ga. Laws 1935, pp. 450-456.
26. Ga. Laws 1924, pp. 167-173.
27. Ga. Laws 1931, pp. 223-228.
28. 182 Ga. 719, 186 S.E. 817 (1936).
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court said it would not follow the later decision of the supreme
court in Bender v. Anglin,29 in which two justices dissented, and
declared itself bound by the older full bench decision in the Trotzier

case.

The doubt was settled by the supreme court in a decision rendered
June 4, 1958. It, therefore, seemed advisable to extend the survey
period to include cases decided on this date.

In the Trotzier case," said the supreme court: "at the con-
clusion of the opinion, the rule with reference to a gratuitous
allowance or pension is confused with the previous ruling that
under the facts in that case a contract existed, which could
not be impaired by any subsequent statute. In the Trotzier
case it was said that the 'petitioner's right had become vested
before the amendatory act' of 1935, which is the test appli-
cable to gratuities. The clear and unambiguous rule twice
stated in the same decision, to the effect that a contract
existed between the fireman and the city, which contract
could not be modified or repealed by subsequent acts of the
General Assembly was controlling, and no issue existed under
the facts stated wherein the petitioner's rights were limited to
a gratuity.3

0

The supreme court also said, "The decision of this court in Bender
v. Anglin, supra, is based squarely upon the decision in the Trotzier
case, supra, and no conflict exists in the rulings as to the contractural
rights and liabilities of the city under the" enumerated acts. 3'

The judgment of the court of appeals was affirmed for the reason
that no provision was made in the act for any pension to be paid to the
widow of one not already a pensioner under the act, until the amend-
ment of 1935, which broadened the coverage to include widows of
members or pensioners, and therefore the plaintiff, whose husband
was still a member of the department when he died, did not become
entitled to any pension until the act was amended in 1935. But the
reasons advanced for the judgment of the court of appeals were
disapproved "insofar as a conflict with what is said here". 32

(d) Workmen's Compensation. Counties, other than those having
a population of 300,000 or more according to the 1950 or any future
United States Census, were held not to be included as "employers"
under the Workmen's Compensation Act of 1920, as amended,3 3 but

29. 207 Ga. 108, 60 S.E.2d 756 (1950).
30. Burke v. Trustees of the Firemen's Pension Fund of Atlanta, 214 Ga. 251,-.

- S.E.2d- (1958).
31. Supra, Note 30, p. 253.
32. Supra, Note 30, p. 255.
33. Ga. Laws 1920, p. 167, GA. CODE ANN. § 114-101 (1956 Rev.).
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the effect of these decisions on future cases would seem to have been
nullified by the 1958 amendment 34 which defines the term "employer"
so that said term now includes "each county within the state".35

ELECTIONS

The result of an election to authorize the issuance of school
bonds was upheld in the absence of a showing that a different re-
sult would have been reached had alleged irregularities not occurred,
where the election was held at the proper time and place by persons
qualified to hold it.36

In the case of Stembridge, Ordinary v. Newton,3 7 it was held that
an undecipherable ballot is a mere nullity, and is not to be counted
in computing the number of votes cast in an election for the purpose
of determining whether a majority of the votes cast were for or against
the question.

EMINENT DOMAIN

In the Woodside case, 38 to which some reference has already been
made, the majority decision written by Mr. Justice Candler, and the
concurring opinion, written by Mr. Justice Head, held that an award
of assessors appointed in a condemnation case proceeding under Code
Sections 36-1101-1116, which has been filed and recorded in the office
of the clerk of the superior court as provided in Code Section 36-508,
has the force and effect of a judgment or a decree of the superior
court and constitutes such an interference with the rights of owner-
ship, use and enjoyment of property as to constitute a "taking" thereof
for which compensation must be first paid as provided in Article I,
Section III, Paragraph 1 of the Constitution of 1945, 39 and a
tender by the condemnor to the condemnee, or payment into the
registry of the court, of the amount of the assessors' award within
ten days from the filing of the award with the clerk, is a condition
precedent to the condemnor's right to appeal to a jury. Two dissent-
ing opinions, written by Justices Wyatt and Almond and concurred

34. Ga. Laws 1958, p. 183.
35. See: Morgan County v. Craig, 97 Ga. App. 571,.S.E.2d_ (1958);

transferred to court of appeals, 213 Ga. 742, 101 S.E.2d 714 (1958); DeKalb
County v. Brown, 97 Ga. App. 572,-S.E.2d-(1958); Commission-
ers of Road and Revenues of Fulton County v. Davis, 213 Ga. 792, 102
S.E.2d 180 (1958).

36. Miles v. State of Georgia, 96 Ga. App. 610, 101 S.E.2d 173 (1957).
37. 213 Ga., 304, 99 S.E.2d 133 (1957).
38. Supra, Note 1.
39. GA. CODE ANN. § 2-301 (1948 Rev.).
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in by Mr. Justice Mobley, took sharp issue with the majority's ef-
fort to distinguish, as obiter dictum, language in Hurt v. City of
Atlanta,40 a unanimous decision in which the supreme court said
that- the "taking" referred to in the constiutional paragraph under
consideration means a "physical, tangible appropriation of property."
In the Hurt case, the plaintiff sought damages for the interference
with the right of ingress to and egress from her property resulting
from the construction of a bridge in front of her house. The width of
the bridge coincided, with that of the street and the adjacent side-
walks, and it occupied all of the public thoroughfare upon which
Mrs. Hurt's property abutted; but it did not encroach upon her land,
and no part of her land or building was used in the construction. In
the opinion of the dissenting Justices, the Hurt case was a binding
precedent and should have been followed. Said Mr. Justice Almond:

If the word 'taking' is defined as meaning one thing in 1896
(Hurt v. City of Atlanta), and a different thing in 1958, and
the construction of its meaning is to be de ermined in the age
in which we are living, this court can, as constituted ten years
from now, give the word its meaning in the age of space,
ra:her than its meaning in the age of atomic energy or in the
horse and buggy era.

In other cases involving the exercise of the right of eminent domain,
the rule that the measure of damages of property taken in such cases,
being compensatory in its nature, is the pecuniary loss sustained by
the owner, taking into consideration all relevant factors, was restated
in Polk v. Fulton County,4 1 and held applicable to another case in
which it was alleged that after the defendant city graded and con-

structed the sidewalks in front of the plaintiff's home, his house and
lot were left standing from four to eight feet above the street level,
and he was unable to use his driveway from the street into his proper-
ty.42 In the latter case, the city set up as a defense its charter pro-
visions authorizing the grading and constructing of new sidewalks
and the assessment of the cost thereof against abutting property own-
ers. These provisions, said the court, do not authorize the city to take
private property for public purposes without first paying adequate

compensation therefor.

Where the city charter gives the mayor and council power to open
roads and condemn property for this purpose, the supreme court re-

fused to interfere with proceedings brought by the city to condemn

40. 100 Ga. 274, 28 S.E. 65 (1897).
41. 96 Ga. App. 733, 101 S.E.2d 736 (1957).
42. City of East Point v. Allison, 97 Ga. App. 499, S.E.2d__ (1958).
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land across the plaintiff's property, which lay within the city, for the
purpose of providing access to the land outside the corporate limits,
in the absence of a showing that the city's action was capricious and
arbitrary.

43

Also, the court held that rights of way for limited access highways
may be acquired by purchase, condemnation or otherwise by any of
the governmental authorities of the state cooperating in the project,
under the provisions of the acts of 195544 authorizing construction of
such highways. 45

LOCAL LEGISLATION

The caption of a proposed local bill which recited only that it was
an act to amend a described act establishing a new charter for the
city, and a notice of intention to apply for said local act which simply
set forth the caption thereof, were held sufficiently broad to cover an
amendment to the city's charter extending its corporate limits. 46 But
where ,he affidavit of the authors of a local bill, as contained in the
enrolled act in the office of the Secretary of State, shows that the
notice of intention to apply therefor was published on Saturday,
December 9, 1951, Saturday, January 5, 1952 and Saturday, January
12, 1952, such notice was not published once a week for three weeks
as required by the constitution47 and act is void. s Furthermore, the
court said, it will take judicial notice that December 9, 1951 was a
Sunday, and where the law requires publication of a notice as a
condition precedent to doing some act, publication on a Sunday is
not legal and amounts to no publication at all. A companion act pro-
viding, among other things, that it should not become effective unless
the first named act passed, was approved by the governor and ratified
by the people under a referendum provided for therein, was struck
down on the ground that it clearly showed that the legislature did
not intend for the latter act to become effective unless the first named
act likewise became effective as valid law.

However, where the enrolled act contained both an unexecuted
affidavit of the authors of the bill showing that publication of the
required notice was made on Saturday, December 9, 1951, Saturday,
January 5, 1952 and Saturday, January 12, 1952, and an executed

43. Dupre v. City of Marietta. supra, Note 11.
44. Ga. Laws 1955, pp. 559-564.
45. Martin v. Fulton County, supra, Note 5.
46. Panlos v. Stephenson, 213 Ga. 816, 102 S.E.2d 165 (1958) .
47. GA. CODE ANN. § 2-1915 (1948 Rev.).
48. Gay v. Laurens County, supra, Note 8.
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affidavit by the publisher showing that publication of the notice was
made on December 29, 1951, January 5, 1952 and January 12, 1952,
the unexecuted affidavit of the authors was a mere nullity, and since
the affidavit of the publisher was in compliance with the requirements
of the constitution, the act was held valid.49

The court refused to consider the question of whether an act of
195350 was void because it described areas annexed to the city by said
act through reference to the description of those areas as contained
in designated ordinances of the city, on the ground that the question
was not raised in the lower court.51 Although the attempts of the
city to annex these areas, by ordinance, under authority of an act of
1946,52 was void because the 1946 act was an unconstitutional delega-
tion of the legislature's exclusive power to alter city limits, the court
held that the subsequent amendment of the city's charter ratifying
these previous attempts to annex territory into the city lawfully in-
corporated these areas into the city.

POWERS

(a) Permits. Mandamus will not lie to compel the performance of
a discretionary act, and where the city charter merely authorizes the
governing body of a municipality "in their discretion" to revoke
liquor licenses "whenever they deem it to the general welfare of the
city to take such action", a petition for a writ of mandamus to com-
pel the governing body of the municipality to cancel the permit
issued to sell alcoholic liquors on the ground that the business was
being operated in violation of Code (Ann.) Section 58-1029 should
have been dismissed on general demurrer.53 A writ of mandamus
brought to compel that city to issue a building permit was dismissed
where the evidence showed that the petitioner had not executed an
agreement made by ordinance a prequisite to the issuance of such a
permit.54 But where a municipality by ordinance prescribes the con-
ditions, regulations and restrictions required to obtain a building
permit, the granting of such a permit to one who has complied with
the ordinance is not discretionary, and can be compelled by writ of
mandamus. 55 A writ of mandamus is personal and cannot be brought

49. Laurens County v. Keen, supra, Note 9.
50. Ga. Laws 1953, Nov.-Dec. Sess., p. 2267.
51. DuPre v. City of Marietta, supra, Note 11.
52. Ga. Laws 1946, p. 130. GA CODE ANN § 69-901 (1951 Rev.).
53. Hartsfield, Mayor v. Salem, supra, Note 7.
54. Pierce, Mayor v. Cullins, 213 Ga. 649, 100 S.E.2d 732 (1957).
55. City of Decatur v. Fountain, 214 Ga. 225,-S.E.2d__ (1958).

[Vol. 10



LOCAL GOVERNMENT

against a county, but must be brought against the official required
to perform the act involved. 56

An ordinance of the City of Baxley under which the granting or
refusing of a permit to a labor organizer was made a matter of dis-
cretion with the mayor and council was held by the United States
Supreme Court5 7 to be a violation of the First and Fourteenth Amend-
ments to the Constitution of the United States on the ground that it
made the enjoyment of the right of free speech contingent upon the
will of the mayor and council, and the court of appeals of Georgia
entered its judgment in conformance with this decision, reversing
its prior ruling in the case. 58

(b) Quo Waranto. In a petition for quo warranto brought against
the Commissioners of Roads and Revenues of Baldwin County on the
ground that said board was abolished as of January 1, 1957 by an
act 59 of the General Assembly, and that the respondents were mem-
bers of said board and that their terms expired as aforesaid and that
they had no authority to continue to act as members, although no
election had been held for the selection of the members of a new
board set up by said act, the court held that members of the Board
of Commissioners as it existed at the time of the passing of the act
should continue to serve until members of the newly created Board
of Commissioners were elected and qualified, despite the fact that the
old board had been abolished and the terms of its members had
expired.

60

(c) Recorder's Courts. In Hannah v. the State, 61 the defendant
pleaded autrefois convict in the Recorder's Court of Augusta to a
charge of driving under the influence made in the state court, but the
plea was denied because the defendant failed to show whether he
was convicted in the recorder's court of a violation of a state statute,
which would have been void, or of an ordinance drawn so as to bring
it within the language of Code (Ann.) Section 68-1680, permitting
cities to adopt by ordinance all or portions of the Uniform Act
Regulating Traffic on Highways, 62 and punish violators thereof in
municipal courts, subject to election of the defendant to have the

56. Bullock County v. Ritzert, supra, Note 6.
57. Staub v. City of Baxley, 335 U.S. 313, 78 S.C. 277, 2 L. Ed. 2d 302 (1958).
58. Staub v. City of Baxley, 97 Ga. App. 221, 102 S.E.2d 643 (1958).
59. Ga. Laws 1956, p. 2725.
60. Kidd v. Nelson, 213 Ga. 417, 99 S.E.2d 123 (1957).
61. 97 Ga. App. 188, 102 S.E.2d 624 (1958).
62. Ga. Laws 1953, Nov.-Dec. Sess., pp. 556, 557, GA. CODE ANN. Chs. 68-15-17

(1957 Rev.).
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charge treated as a state offense. The constitutionality of the statute
was not attacked.

(d) Streets. The act of the General Assembly63 allowing the State
Highway Department to enter into contracts, in certain instances, with
political subdivisions of this state, or authorities controlled by them,
under which the department was empowered to loan money to such
political subdivisions or authorities for the purpose of financing the
cost of removing and relocating facilities of public utilities from the
right of way of state aid roads within the limits of such political
subdivision or authority was held invalid as an attempt to use tax
monies for purposes not permitted under Article VII, Section II, Para-
graph 1,64 of the Georgia Constitution.6 5

Although the charter of the city gave it very broad powers with
respect to granting rights and privileges to railroads for the use of its
public streets and over the maintenance and operation of railroads
in its streets, when the city has granted a franchise to one railroad
for the use of a certain portion of a public street, it cannot, thereafter,
under guise of its police power, vest in another railroad the power
to cross tracks of the former with such other railroads' tracks, without
the consent of the affected railroad. Nor could the franchise of one
railroad be attacked collaterally by another railroad, on the ground
that the former obtained its franchise by an assignment which was
never approved by ordinance of the municipality, as provided in the
original franchise, in the absence of a provision in the original fran-
chise for automatic forfeiture. The municipality would be the proper
party to raise such an issue.66

PUBLIC FINANCE

(a) Bonded Indebtedness. The court of appeals followed the rule
laid down in the old case of Walch v. City Council of Augusta,6 T that
funds on hand in a sinking fund, although usuable for no purpose
other than the retirement of existing indebtedness, cannot be sub-
tracted from the amount of existing indebtedness of a political sub-
division of the state to determine whether its total indebtedness ex-
ceeds seven per cent of the total assessed valuation of taxable property
in such political subdivision.68 This case may have prompted the

63. Ga. Laws 1957, p. 660.
64. GA. CODE ANN. § 2-5501 (1948 Rev.).
65. Mulkey v. Quillian, supra, Note 4.
66. Atlantic Coast Line Railroad Company v. Southern Ry., 214 Ga. 178,_

S.E.2d (1958).
67. 67 Ga. 293 (1881).
68. Miles v. State of Georgia, supra, Note 36.
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act 69 adopted and approved in the 1958 session of the General As-

sembly which purports to permit the deduction of amounts in such
sinking funds from the total bonded debt, in computing the consti-
tutional limitation on the bonded indebtedness of the political sub-
division of the state.

Language reciting that the funds derived from the sale of the bonds
would be used to provide additions and improvements to school

facilities was held not invalid as indicating that the funds were to
be used for two or more distinct purposes, or submitting more than
one proposition to the voters.70

(b) County Fees. Two cases involving payment of fees to county

officers have been cited heretofore in the section dealing with local
legislation. In one, where it was contended that the sheriff was estop-

ped to challenge the validity of an act7 1 placing his office on a salary
basis because he had received salary under the act and had not re-
stored or offered to restore the same, the court pointed out that the
county had the same opportunity to discover the invalidity of the
act as did the sheriff, and held that in the absence of any showing that

the sheriff misled the county, it was the duty of the county to as-
certain the validity of the act before paying out county funds under
it.

7
2 In Laurens County v. Keen,7 3 the court upheld an act 74 con-

solidating the offices of Tax Receiver and Tax Collector in Laurens
County into the office of Tax Commissioner of Laurens County and
placing the Tax Commissioner on a salary basis. It also held that
certain fees were payable for the years subsequent to 1955 to the Tax

Commissioner under the act of 1955. 7 5 Fees for 1953 and 1954 were
disallowed, and to the Tax Commissioner's contention that he had
submitted an accounting to the County Commissioners for the year

1953, showing his collection and retention of these fees for 1953,
and that the account having been approved and not challenged as

to its correctness for more than three years, could not now be at-
tacked under Code Section 89-827, which provides that after two

years such an account is conclusively presumed cor-ect, the court
replied that where payment of the fees was unlawful, the county
could not be barred by acts of its officials in approving such an

69. Ga. Laws 1958, p. 203.
70. Miles %. State of Georgia, supra, Note 36.
71. Ga. Laws 1952, p. 2396.
72. Gay v. Laurens County, supra, Note 8.
73. Suopra, Note 9.
74. Ga. Laws 1952, pp. .327-2334.
75. Ga. Laws 1955, pp. 176-179.
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accounting. The court affirmed its ruling in County of Bibb v. Wins-
lett 7 6 to the effect that the remedy provided under Code Section

89-818 for appeal from a proceeding to cite the Tax Commissioner
was inadequate, and affirmed the granting of injunctive relief in the
instint case.

(c) Revenue Bonds. A garage and parking facility was held not to
be among the purposes for which revenue bonds may be issued.7

A number of former decisions of the court7 8 were all distinguished on
the ground that in each of those cases the authorities involved were
performing purely governmental functions, or were engaged in activi-
ties which the state or other political subdivisions could lawfully
undertake, whereas, said the court, providing parking facilities is a
service or function ordinarily performed by private enterprise, and is
not a governmental function. Admitting that this distinction might
not apply to its decision in Williamson v. Housing Authority of Au-
gusta,7 9 the court said it was not willing to extend the ruling there
made to cover the present case.

In Liner v. City of Rossville,80 an intervenor sought to enjoin pro-
ceedings to validate sewer improvements bonds on the ground that
the charter amendment authorizing the issuance of such bonds was
unconstitutional for the reason that is would permit the city to enter
into a contract giving power to a water system operated by another
city to shut off a citizen's water supply without notice for non-payment
of water and sewer service charges. Under the terms of the contract, a
copy of which was attached to the intervention, the water service
would be discontinued to sewer users whose sewer accounts remained
unpaid sixty days after due. Under these circumstances, said the
court, ample time is given a citizen to protect his rights in court
in the event of any dispute arising over the amount of the charges,
and the intervention was properly dismissed.

(d) Special Assessments. An act 8' authorizing a city to assess the
cost of construction of a sewer line against abutting land, without
notice to the abutting land owners, but which also provided that the

76. 191 Ga. 860, 14 S.E.2d 108 (1941).
77. Tippins v. Cobb County Parking Authority, supra, Note 3.
78. See: Sheffield v. State School Building Authority, 208 Ga. 575, 68 S.E.2d

590 (1952); McLucas v. State Bridge Building Authority, 210 Ga. 1, 77
S.E.2d 531 (1953); State of Georgia v. State Toll Bridge Authority, 210
Ga. 690, 82 S.E.2d 626 (1954); State of Georgia v. Georgia Rural Roads
Authority, 211 Ga. 808, 89 S.E.2d 204 (1955).

79. 186 Ga. 673, 199 S.E. 43 (1938).
80. 213 Ga. 756, 101 S.E.2d 753 (1958).
81. Ga. Laws 1925, p. 1018.
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abutting land owner could contest the validity of the assessment by
an affidavit of illegality which is returnable to the superior court,
was not unconstitutional as denying due process.8 2 But an act83 per-
mitting the city to grade, pave, repave or otherwise improve any of
its "non-arterial streets" and assess the costs thereof against abutting
property was held to be too vague, indefinite and uncertain to be
enforced, in the absence of any definition in the act of the term "non-
arterial", or any standard set out therein by which the city could
define the same.8 4

Where the facts were in conflict, the jury returned a verdict for the
defendant, and the motion for a new trial was on general grounds
only, the court did not consider the question of the validity of an
assessment..arrived at by a formula, developed with the aid of private
consultants, for the equalization of taxes in the county.8 5

PUBLIC NUISANCES

Where the plaintiffs chose to proceed before the mayor and council
under Code Section 72-401 in their efforts to abate the operation of
an asphalt mixing plant as a public nuisance, the court refused to
entertain a petition in equity to abate the same during the pendency
of the legal proceedings, pointing out that the decision of the mayor
and council in such a mater would be a judicial determination from
which a writ of certiorari would lie.86 Under the facts, the operation
of the plant was first ordered abated by the mayor and council after
a full hearing was granted to all parties. About a year later this order
was revoked without notice to the complainants, but the: order of
revocation also provided that " . . . jurisdiction of the matter is re-
tained if it should appear by future complaints of the parties affected
that the nuisance has been renewed."

PUBLIC PROPERTY

An election held Code Sections 32-1201 - 1203 resulting in an af-
firmative vote to merge a city's independent school system with the
county school system had the effect, as a matter of law, of vesting

82. Lockridge-Rogers Lumber Company' v. City of East Point, 97 Ga. App.
357, S.E.2d transferred to the supreme coturt, 214 Ga. 255,
S.E.2d (1958).

83. Ga. Laws 1951, p. 3074.
84. See: City of Atlanta v. Southern Ry. Co., 213 Ga. 736, 101 S.E.2d 707

(1958); City of- Atlanta v. Whittaker, 213 Ga. 740, 101 S.E.2d 710 (1958).
85. Bennett v. Grenade, Tax Commissioner, supra, Note 10.
86. Attaway v. Coieman, 213 Ga. 329, 99 S.E.2d, 154 (1957).
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title to the city's school properties in the County Board of Education,
as a statutory trustee or public agent.8 7

ZONING

An ordinance rezoning to commercial use approximately seventy
acres of land described as " . . . fronting on the southeasterly side of

Peachtree Road 1069.8 feet, more or less, beginning at the southeastern
corner of Lennox Road and Peachtree Road, N.E. depth, average
1900"f~et ... "which had formerly been a part of three separate zon-
ing districts, each for a different, designated class of use, was upheld
as a valid exercise of constitutional and statutory authority to amend
the number, shape, boundary or area of any zoning district or dis-
tricts.8 8

By a four to three decision, the supreme court held that where the
city elected to come under the provisions of the Comprehensive Zoning
Act,89 and in its zoning ordinance provided than any proposed amend-
meit of the ordinance to which a written protest of twenty per cent
or more of the affected property owners was filed, could be adopted
only after a three-fourths majority vote of approval of the city coun-
cil, it could not later amend the ordinance so as to eliminate the re-
quirement for a three-fourths majority vote of approval in such
cases, unless the amendment to eliminate the three-fourths majority
vote requirement was proposed by, or was submitted for approval, dis-
approval or suggestion to, the planning board as provided in Code
Section 98-814.90

MISCELLANEOUS

A number of other cases did not involve the application of any
principle of local governmental law. The methods of proof of a
city ordinance were restated in Southern Railway Co. v. Thompson;91

McCoy v. City of Atlanta92 turned on a question of evidence as to
the value of damaged properties; McAllister v. City of East Point9a
was dismissed oriurely procedural grounds; in Allison v. Cobb Coun-
ty9 4 a non suit was granted in an action against a county for failure

87. Bailey v. Board of Education of Elbert County, 213 Ga. 318, ,99
S.E.2d 124 (1957).

88. Seckinger v. City of Atlanta, 213 Ga. 566, 10Q S.E.2d 192 (1957).
89. Ga. Laws 1946, p. 191 GA. CODE ANN. Ch. 69-8.
QO. Mayor and Council of Waynesboro v. McDowell, 213 Ga. 407, 99 S.E.2d 92

(1957).
91. 96 Ga. App. 305, 99 S.E.2d 845 (1957).
92. 96 Ga. App. 392, 100 S.E.2d 96 (1957).
93. 97 Ga. App. 233, 102 S.E.2d 503 (1958).
94. 97 Ga. App. 331, S.E.2d_ (1958).
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to maintain barricades and warning signs while repairing a bridge;
in City of Summerville v. Woodard9 s the lower court erred in its
charge on the plaintiff's contentions with regard to his injuries; a
suit involving the removal of an obstruction from an alleged public
street was transferred by the supreme court to the court of appeals
in Kidd v. Mayor and Council of Milledgeville;90 City of Atlanta v.
Atlanta Trailer City Trailer Park, Inc.97 and Fulton County v. At-
lanta Trailer City Trailer Park, Inc.98 both involved the construction
of a deed to a right of way; in Butts County v. Pitts"° the point at
issue was whether a bill of exceptions should be dismissed because
of a mistake of the clerk of the court in marking the date when the
bill of exceptions was filed with him; and in Massey v. City of Macon100

the supreme court transferred to the court of appeals a case involving
a conviction in the Recorder's Court of the City of Macon of the
violation of an ordinance dealing with contempt of the court. These
cases are not considered within the scope of this article.

STATUTORY CHANGES

Without attempting to discuss, or even to enumerate, all of the
legislation of general application affecting cities, counties or other
political subdivisions of the state passed' at the 1958 session of the
General Assembly, a very brief reference will be made to some of the
more significant changes.

Mention has already been made of the amendment to the Work-
men's Compensation A411)l so as to include all counties of the state
within the definition of an employeras contained in that act, 102 and
of the act which purports to permit the deduction of amounts on hand
in sinking funds from the total bonded debt in computing the con-
stitutional limitations on the bonded indebtedness of a political sub-
division of the state. 10 3

Token financial assistance to cities, which are caught between an
increasing demand for local services and their limited sources of reve-
nue, has been granted by the state in an act under which the State
Highway Department is now required to allocate to, or spend in,

95. 97 Ga. App. 662, S.E.2d (1958).
96. 213 Ga. 524, 100 S.E.2d 178 (1957).
97. 213 Ga. 825, 102 S.E.2d 23 (1958).
98. 213 Ga. 829, 102 S.E.2d 26 (1958).
99. 214 Ga. 12, 102 S.E.2d 480, Reversing, (96 Ga. App. 750), 101 S.E.2d

615 (1958).
100. 214 Ga. 40. 102 S.E.2d 485 (1958).
101. Supra, Note 33.
102. Supra, Note 34.
103. Supra, Note 69.
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municipalities an amount for the maintenance of municipal highways
equal to such municipality's prorata share of the total amount allo-
cated by the act, which total amount is 'determined by multiplying the
total mileage of all municipal highways in the state by the average
cost per mile for the maintenance of county highways duing the
preceding fiscal year. Each city receives that percentage of such total
amount alloqated which the mileage of municipal highways within
the municipality bears to the total mileage of municipal highways
in the state.' 04 Perhaps this act presages recognition by the General
Assembly of the financial plight of all cties-large or small-and may
be a harbinger of other relief to come. One possibility would be the
removal of some of the numerous prohibitions against municipalities
sharing sources of revenue which are now made available only to the
state.

A proposed constitutional amendment' 0-5 would give the General
Assembly power to levy taxes over the state as a whole for school lunch
purposes, and a similar proposal 106 would give the General Assembly
power to authorize counties to tax for such purpose, while an act 107

of the General Assembly purports to give counties the right to levy
taxes for school lunch purposes in areas in the county outside inde-
pendent school systems.

Counties will be reimbursed by the State Highway Department for
designated legal expenses incurred in obtaining rights of way for the
interstate highway system.' 08

A proposed constitutional amendment will exempt qualifying fra-
ternity and sorority houses from ad valorem taxation, 09 and another
such proposed amendment will authorize the issuance of revenue bonds
for the purchase, sale or lease of busses, trolley and other transit
equipment property.1 0

The act which provides for social security coverage of certain
officers and employees of the state and its political subdivisions was
amended so as to bring drivers of school busses within the provisions
of the act; also so as to give the governor the right to elect that any
retirement system which covers positions of policemen or firemen, or
both, and other positions, be deemed to be a separate system with

104. Ga. Laws 1958, p. 223.
105. Ga. Laws 1958, p. 563.
106. Ga. Laws 1958, p. 428.
107. Ga. Laws 1958, p. 370.
108. Ga. Laws 1958, p. 118.
109. Ga. Laws 1958, p. 611.
110. Ga. Laws 1958, p. 503.
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respect to the positions of such policemen or firemen, or both, as
the case may be; and also so as to authorize, under certain conditions,
the division of an employee retirement system into two systems, one
composed of employees who, by referendum, elect to take social se-
curity coverage, and the other composed of those rejecting such
coverage. 1 '

The prohibition against persons operating private vehicles under
a learner's license within the limits of an incorporated town or city
were struck down from the section of the act covering the issuance
of such permits, but a new proviso was added giving municipalities
authority to designate areas within their limits where such persons
are prohibited from operating such vehicles."12

The requirement of a referendum to effectuate a repeal of the
charter, or of an amendment thereto changing the form of govern-
ment, of a municipality having a population of less than 50,000, has
been abolished. 13

Code Section 23-924 relating to the county manager form of govern-
ment was amended so as to require oniy a majority of the qualified
voters voting in an election held under said section, rather than a
majority of the qualified voters of the county, to carry the election." 4

City and county officials are authorized to appoint deputies and to
designate lines of succession for themselves and their subordinates to
act in event of their incapacity during an emergency declared by the
governor under the Georgia Civil Defense Act of 1951.115

The 1956 act which authorized the state and its political subdivisions
to dispose of public park property was repealed. 16

A proposed constitutional amendment would permit the establish-
inent of colleges by cities, counties or other political subdivisions or
any combination of them, provided the location, establishment and
plan of operation of such college is approved by the Board of Regents
of the University System prior to the establishment thereof. 1 7 An en-
abling act would permit the establishment of junior colleges by cities,
counties and other political subdivisions having constitutional authori-
ty therefor, after obtaining approval of the Board of Regents." 8

111. Ga. Laws 1958, p. 198.
112. Ga. Laws 1958, p. :!68.
113. Ga. Laws 1958, . O0.
114. Ga. Laws 1958, p. 327.
115. Ga. Laws 1958, p. 528.
116. Ga. Laws 1958, p. 116.
117. Ga. Laws 1958, p. 513.
118. Ga. Laws 1958, . 7.
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Code Section 32-1003 relating to the filling of vacancies in the of-
fice of county school superintendents was repealed and a new section
enacted providing a new method of filling such vacancies. 119

Compulsory school attendance will not be required in any public
school district or system in this state wherein the operation of public
schools by public officers has been discontinued. 2 0

The maximum number of members authorized for a municipal
planning commission has been raised from ten to twelve.' 2'

Facsimile signatures may be used in the execution of public securi-
ties, when properly authorized, provided at least one of the signatures
required or permitted to be placed thereon is manually subscribed. 22

No attempt has been made to summarize the scores of special acts
passed by the 1958 General Assembly affecting local governmental
units, nor any of those acts of general application within specified pop-
ulation groups.

It is suggested, however, that a review of all of the general acts
affecting cities or counties within given population limits might be
come necessary to any city or county which has experienced a con-
siderable population gain or loss in recent years, because of the possi-
bility that such an act, which was adopted to meet the needs of a
city or county coming within the population limits at the time of its
enactment, might have since become applicable to other cities or
counties as a result of such population shifts, with consequences un-
foreseen at the time of the enactment of such act.

119. Ga. Laws 1958, p. 635".
120. Ga. Laws 1958, p. 231.
121. Ga. Laws 1958, p. 169.
122. Ga. Laws 1958, p. 689.
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