
EVIDENCE

By MALLORY C. ATKINSON*

JUDICIAL NOTICE

It has long been recognized that the courts will take judicial notice
of matters of public knowledge' and such matters include knowledge
of what day of the week falls on what calendar date. This rule was
reaffirmed by both appellate courts during the year.2 Under the same
authority the court of appeals held that the courts of this state are
bound to take judicial notice of who are the public officers of the state
holding under commissions issued by the Governor. 3 Similarly the
same court also held that it would take judicial notice that a certain
designated county was a county wherein the manufacture of intoxicat-
ing liquor has not been legalized.4 Other decisions rendered by the
court of appeals are in line with earlier decisions in holding that the
court will judicially know the universal practice employed to clear
a check deposited with one bank, drawn on another, for the purpose
of collection and ultimate credit,5 and judicial cognizance will be taken
of the fact that marble is a proper material from which to construct
stairs, and that even when polished it is not naturally slick and

dangerous. 6

In an earlier case7 the court of appeals had categorized a child ac-
companying his parent into a mercantile establishment as a licensee
and appraised the liability of the store owner on this basis. Through
reliance upon the principle of judicial notice in a recent case s the same
court has overruled the earlier decision and classified the child as an
invitee. In the opinion Judge Quillian had this to say after citing the

earlier case:

We are of the opinion that the holding was not a correct
pronouncement of the law in the year 1923 when the case was
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1. GA. CODE § 38-112 (1933).
2. Gay v. Laurens County, 213 Ga. 518, 100 S.E.2d 271 (1957); Butts County

v. Pitts, 214 Ga. 12, 102 S.E.2d 480 (1958); Browne v. Snipes, 97 Ga. App.
149, 102 S.E.2d 634 (1958).

3. Hartford Accident & Indemnity Company v. Mapp, 96 Ga. App. 517, 100
S.E.2d 742 (1957).

4. Peebles v. State, 96 Ga. App. 836, 101 S.E.2d 726 (1958).
5. Watson v. South Side Atlanta Bank, 97 Ga. App. 151, 102 S.E.2d 515 (1958).
6. Pettit v. Stiles Hotel Company, Inc., 97 Ga. App. 137, 102 S.E.2d 693 (1958).
7. Petree v. Davison-Paxon Stokes Company, 30 Ga. App. 490, 118 S.E. 697

(1923).
8. Cooper v. Anderson, 96 Ga. App. 800, 101 S.E.2d 770 (1957),
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reported, and are more firmly convinced, that if then sound it
is inapplicable to conditions prevailing in the year 1956, and
at present. By the year 1956 it had become the universal cus-
tom of children to accompany or be carried by parents into
stores where provender and clothes were purchased. This is
as fixed business usage recognized and encouraged by trades
people and one so general that we are constrained to take
judicial cognizance of its existence. Not only is it customary
for small children to be carried into stores, bakeries, and simi-
lar shops, but it is done in connection with the proprietor's
business, because the patronage of the parents depends upon
the privelege of bringing the children. While we believe this
has to some extent always been true, in this day when both
parents are more frequently employed in commercial or in-
dustrial enterprises it is seldom that both are free to attend
the children. At any rate, whether there be a reason for it or
not, a casual observation of the assemblies in stores and
bakeries on any busy day will attest to the accuracy of the
statement that children generally accompany or are carried
by their parents where the latter trade.

Judicial notice, however, is no cure-all for failure to plead and
prove necessary ingredients in a case. In two cases before the court
of appeals that court declined to take such notice. In one of these
cases9 the court would not take notice of the regulations of the state
highway department (or other administrative agencies of the state),
but cautioned that in general these -must be pleaded and proved if
they are to be relied upon. This ruling in- the case was invoked- by
reliance upon evidence of exceeding the speed limit in. speed zones
as determined and marked by the state highway board and the director
of public safety. In the other case l ° action was instituted for recovery
of damages sustained from fire speading from defendants' manufactur
ing plant allegedly attributable to failure to equip exhause fans
with automatic cut-offs. The court held that it vould not-take judicial
noice that exhaust fans are, or are not, equipped with such cut-offs
by ordinarily prudent persons, although it may take such notice that
large numbers of exhause and intake fans are in use throughout the
state.

BURDEN OF PROOF AND PRESUMPTIONS

Both appellate courts during the period under review had occasion
to reiterate the basic rule that the burden of proof rests on plaintiff
to establish the material allegations in the petition by a preponder-

9. Hubbard v. Ruff, 97 Ga. App. 251, 103 S.E.2d 134 (1958).
10. Yarbrough v. Cantex Manufacturing Company, 97 Ga. App. 438, 103 S.E.2d

138 (1958).
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ance of the evidence."' There were two cases12 decided by the court of
appeals wherein the distinction was recognized between the burden
of proof as meaning the burden of persuasion which remains on the
plaintiff throughout the trial and the burden of proof as meaning the
burden of going forward with the production of evidence which shifts
once the plaintiff has made out a prima facie case.

Plaintiff may, on occasion, in assuming the obligations inherent in
the burden of proof have the benefit of presumptions. The supreme
court held 13 that where a letter is properly addressed, duly stamped,
and deposited in the mail there is a presumption that it was received.
This is, however, a rebuttable presumption and is entirely overcome
by the uncontradicted testimony of the addressee that it was never
received. Where, however, the addressee was a partnership such pre-
sumption is not overcome by the testimony of only one of the two
partners that he did not receive it. The same court held in a man-
damus proceeding 14 by members of the board of commissioners of
the peace officers' annuity and benefit fund to require city officials
to pay funds due under the act creating the peace officers' fund, that
the court would not presume an illegal disbursement of funds by the
city but would presume that they were being held for payment as re-
quired by the act.

The court of appeals had occasion in several cases to give con-
sideration to presumptions and their weight as bearing upon carrying
the burden. In a contest 15 over the grant of year's support the court
held:

To overcome the presumption of validity of the subsequent
marriage, there must be plenary proof that neither party to
the previous marriage had obtained a divorce, by failing to
find any record of divorce in any counties of the jurisdiction
where it should have been granted. But it is sufficient, in
order to overcome the presumption indulged in favor of the
second marriage, to show, by a general search of the court
records of the State in which the spouse effecting the second
marriage has established residence, that no divorce has been
granted. The parties attacking the second marriage, which is
presumed to be valid, had the burden of overcoming this
presumption by disproving every reasonable possibility of its

11. Minor v. Fincher, 213 Ga. 365, 99 S.E.2d 78 (1957) ; Reserve Life Insurance
Company v. Gay, 96 Ga. App. 601, 101 S.E.2d 158 (1957); Smith v. Cole,
96 Ga. App. 300, 99 S.E.2d 907 (1957).

12. F. E. Fortenberry & Sons, Inc.*v. Malmberg, 97 Ga. App. 162, 102 S.E.2d
667 (1958); Employers Liability Assurance Corp. v. Sheftall, 97 Ga. App.
398, 103 S.E.2d 143 (1958).

13. Carmichael Tile Company v. McClelland, 213 Ga. 656, 100 S.E.2d 902 (1957).
14. McCallum v, Bryan, 213 Ga. 669, 100 S.E.2d 916 (1957).
15. Johnson v. Johnson, 96 Ga. App. 84,-99 S.E.2d 352 (1957).
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validity by clear, distinct, positive, and satisfactory proof.
Where a ceremonial marriage is void on account of the dis-
ability of one of the parties to contract marriage, if, after
such disability is removed, the parties continue to cohabit,
holding themselves out to the world as husband and wife,
they will be held to be properly married. Where, upon the
death of the husband intestate a year's support is set aside to
one living with him as his wife after a ceremonial marriage
.contracted in 1944, and another contests the grant of year's
support, claiming to be the undivorced wife of the intestate
under a ceremonial marriage contracted in 1943, where there
is testimony that the second wife lived with her husband
from the time of her marriage in 1944 until the date of his
death, and that during a part of such time they left Clarke
County and were gone for about a year, and where, according
to the testimony of the second wife they lived in Decatur
County for about six months, testimony of the first wife that
she filed no action for divorce after she left him in 1948,
leaves open the possibility that the first wife might have di-
vorced her husband between 1943 and 1948 in some juris-
diction where he resided other than Clarke County, Georgia.

On production or non-production of witness the same court 16 ruled
that while a party to a civil action need not account for every witness
who has knowledge of facts pertinent to his cause or defense, where
testimony of available witnesses is material to his cause or defense,
the witnesses must be produced or the inference will arise that their
testimony would be unfavorable to the party who fails to produce
them. In another case17 this court cited earlier cases to the effect that
where an employee who is employed for the special purpose of op-
erating a truck for his master is found driving the truck in the usual
manner, a presumption arises that he is acting within the scope of
his authority. Though such presumption, unless supported and corrobo-
rated by other evidence, may be overcome by uncontradicted evidence,
where there are circumstances developed by the evidence other than
those which gave rise to the presumption from which the jury might
legitimately infer that the servant was acting within the scope of his
employment, then the presumption is not overcome as a matter of law
even though the master and servant positively testify that what he
was doing was without the scope of his employment. Where facts are
proved that give rise to the presumption the burden of evidence on
that issue shifts to the master and the evidence adduced by him to
overcome the presumption must be clear and positive.

16. Trammell v. Williams, 97 Ga. App. 31, 101 S.E.2d 887 (1958).
17. F. E. Fortenberry & Sons, Inc. v. Malmberg, 97 Ga. App. 162, 102 S.E.2d

667 (1958).
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OBJECTIONS

Alert trial counsel is ever mindful of the necessity for making timely
and appropriate objection where proffered evidence is sought to be
excluded. Several cases decided during the survey period emphasize
this necessity. In a personal injury and property damage action18 the
court of appeals declined to consider objections to testimony and con-
tentions in a specified ground of the motion for new trial where the
record disclosed that such were not presented or urged in the trial
court. The supreme court in another case' 9 held that if evidence
is not objected to at the time it is admitted, its admission cannot be
properly assigned as error. In this case objections were made by coun-
sel as to facts to which he anticipated the witness would testify, but
such were made before the witness was even qualified and as a con-
sequence were premature and could not be considered. The framing
of the objection in the trial court must not only be clear and accurate
but must be complete. In one case20 decided by the court of appeals
where a witness was permitted in the trial court to offer testimony
which was a conclusion over the objection that such was a conclusion,
the court pointed out that the admission would have been error had
the objection urged been complete, but an objection which fails to
point out wherein the opinion expressed was a conclusion or that the
foundation for the conclusion had not been properly laid is incom-
plete and ineffective. The same court similarly held in another case2 '

that while the evidence admitted over objection was not admissible,
the objection interposed was on the wrong ground and incomplete
and hence insufficient to raise the question as to whether the evidence
was competent. Where evidence is admitted for a limited purpose this
court in a contract action 22 cited the established rule that if evidence
is admissible for any purpose, its admission will not cause a new trial.
If the purpose for which the jury can consider such evidence is limited,
this furnishes matter for instruction to the jury. An omission of the
court to so instruct the jury will not require a new trial in the absence
of an appropriate request for that purpose, unless the trial judge
stated that he would so charge without such request.

OPINIONS - CONCLUSIONS

While the opinions-conclusions field of evidence was, during the
survey period, productive of a large number of cases, the decisions

18. Scarborough v. Talley, 96 Ga. App. 360. 100 S.E.2d 110 (1957).
19. Sides v. State, 213 Ga. 482, 99 S.E.2d 884 (1957).
20. Thomas v. State of Georgia, 95 Ga. App. 699, 99 S.E.2d 242 (1957).
21. Knudsen v. Duffee-Freeman, Inc., 95. Ga. App. 872, 99 S.E.2d 370 (1957).
22. Swanson v. Hodges, 96 Ga. App. 540, 101 S.E.2d 212 (1957).

1958] EVIDENCE
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rendered represent no variance from principles already established in
state decisional law. The rule was reiterated by both courts
that a witness may testify as to his belief or opinion when
such is in connection with and a mental deduction from the facts
testified to by him and coming within his own knowledge. 23 This
rule was applied to testimony of a twelve year old child as to speed
of a train,2 4 to testimony as to insolvency or income where the witness
testifies as to the facts on which the opinion is based and knows the
financial condition,25 to testimony as to the mental capacity of testa-
trix to make a will,26 and to testimony of plaintiff husband in a di-
vorce action that the acts of his wife complained of were done wilfully
and intentionally.27 Opinion testimony does not have to be the testi-
mony of an expert 28 as indicated in the decisions above referred to
and the opinion testimony of an expert witness must be given on facts
proved by witnesses in the case. 29 For the admission of such expert
opinion testimony two prerequisites must be met, namely the opinion
must be based on proved facts and the qualifications of the witness as
an expert must be proved.3 0 The distinction between the opinion testi-
mony of an expert and that of a nonexpert was recognized in a case2'
involving the genuineness of a signature. While only an expert may
make comparison between writings of unquestioned genuiness and
writings in dispute and give an opinion thereon, where one not an
expert has become familiar with the peculiarities of a handwriting,
as one becomes familiar with the countenance of a friend and is able
to distinguish between it and other specimens, then such testimony
is admissible. A nonexpert may give testimony as to the effect of plain-
tiff's injuries on her capacity to perform certain activities, provided
such testimony is based on his personal observation of the plaintiff's
physical condition and capacity both prior and subsequent to the al-
leged injuries. 3 2 In one criminal case33 the court of appeals held that
where the jury is in possession of all the facts necessary to form an

23. Adams v. Adams, 213 Ga. 875, 102 S.E.2d 566 (1958).
24. Western & Atlantic Railroad v. Hart, 95 Ga. App. 810, 99 S.E.2d 302 (1957).

25. Wehle v. Baker, 97 Ga. App. 111, 102 S.E.2d 661 (1958); Parker v. Bryan,
96 Ga. App. 283, 99 S.E.2d 810 (1957).

26. Hawkins v. Hodges, 213 Ga. 837, 102 S.E.2d 16 (1958).

27. Adams v. Adams, 213 Ga. 875, 102 S.E.2d 566 (1958).
28. GA. CODE § 38-1708 (1933).
29. GA. CODE § 38-1710 (1933).
30. Knudsen v. Duffee-Freeman, Inc., 95 Ga. App. 872, 99 S.E.2d 370 (1957);

Hawkins v. Jackson, 97 Ga. App. 525, 103 S.E.2d 634 (1958).
31. Youngblood v. Ruis, 96 Ga. App. 290, 99 S.E.2d 714 (1957).
32. Brewer v. Henson, 96 Ga. App. 501, 100 S.E.2d 661 (1957); Emory Univer-

sity v. Lee,-Ga. App.-, 104 S.E.2d 234 (1958).
33. Hollis v. State, 97 Ga. App. 145, 102 S.E.2d 610 (1958).
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opinion, the exclusion of the opinion of a witness as to nontechnical
matters would not constitute ground for a new trial.

The rules for admissibility of opinion testimony are applied to
questions of value. Evidence of value is not to be excluded where
the witness testifies as to his familiarity with the value of property
of the kind destroyed,3 4 or where the witness states the facts upon
vhich he bases his opinion,3 5 or merely because the valuation fixed by
the witness as a matter of opinion depends on hearsay.3 6 The jury,
however, is not absolutely bound by opinion testimony as to value,
even when such is in the nature of expert testimony37 but may exer-
cise their own judgment on the subject.

Opinion testimony which would constitute a conclusion of law
on one of the issues which it was the province of the jury to decide is
properly excluded,3 8 and self serving declarations and testimonial con-
clusions of a party that his cause is just and his defense good should
be excluded. 39 Upon review of an order denying a continuance in a
criminal case40 the statement by defendant's counsel that he has not
had sufficient time to investigate and prepare the defense is a mere
conclusion and questions of this nature must of necessity be entrusted
to the discretion of the trial judge.

HEARSAY

A number of cases during the period cite the rule of exclusion of
hearsay evidence and in one case 4 ' the supreme court repeats the
Georgia rule that even though such evidence be admitted without
objection it is of no probative value. Instances of exclusion of hear-
say include a situation when a witness offered to testify after refresh-
ing his recollection by a telephone call to his office as to what was
shown by a card record in his office42 as in this case the offering did
not measure up to the requirements of any of the exceptions to the
hearsay rule. Also held to be properly excluded was testimony as to
what was stated to a witness by a party since deceased who assisted in

34. McCoy v. City of Atlanta, 96 Ga. App. 392, 100 S.E.2d 96 (1957).
35. Georgia Power Company v. Robertson, 97 Ga. App. 142, 102 S.E.2d 510 (1958).
36. Powers v. Powers, 213 Ga. 461, 99 S.E.2d 818 (1957).
37. Reserve Life Insurance Company v. Gay, 214 Ga. 2, 102 S.E.2d 492 (1958);

Holmes v. Harden, 96 Ga. App. 365, 100 S.E.2d 101 (1957); Imperial In-
vestment Company v. Modernization Construction Co., 96 Ga. App. 385, 100
S.E.2d 107 (1957).

38. Akin v. Randolph Motors, Inc., 95 Ga. App. 841, 99 S.E.2d 358 (1957);
Porier v. Spivey, 97 Ga. App. 209, 102 S.E.2d 706 (1958).

39. Thomas v. State of Georgia, 95 Ga. App. 699, 99 S.E.2d 242 (1957).
40. Foster v. State, 213 Ga. 601, 100 S.E.2d 426 (1957).
41. Martin v. Alford, 214 Ga. 4, 102 S.E.2d 598 (1958).
42. Hardy v. Waits,-.Ga. App-., 104 S.E.2d 136 (1958).

1958] E VIDENCE
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marking the property line in dispute,43 testimony as to what was
stated to witness by a party since deceased purporting to quote a state-
ment allegedy made by the opposite party in disparagement of his
title,44 testimony as to what was stated to witness constituting a mere
declaration (not under oath) that declarant was the agent of de-
fendant,4 5 testimony of a physician as to statements by the plaintiff
as to circumstances of the collision and of her past pain and suffering
where such were not made under such circumstances as to be equiva-
lent tb spontaneous and involuntary exclamations, 46 testimony as to
what was said by specific persons as to the location and meaning of
a certain pin 47 as distinguished from the general reputation of the
location and meaning of the pin. In a case where the substance of a
conversation was pertinent one of the participants could testify as to
what was said by the other, but not as to what the other thought or
knew. 48 There are other instances involving the exclusion of letters49

and affidavits5" before the Public Service Commission as in a court

of law.

Noted exceptions to the hearsay rule are generally more frequent

than instances of application of the exclusionary rule. In an action 1

to recover of a railroad for an allegedly tortious homicide, witness, a

policeman investigating the matter within three to five minutes after

deceased was struck, was permitted to testify as to a statement made
by the fireman not as a simultaneous exclamation but as a part of the
res gestae, and further as the statement had to do with the position

and movement of deceased it "served to explain the conduct of the

engineer and fireman . . . on the occasion under investigation."
Several cases during the period under review construed the uniform
business records as evidence statute5 2 enacted in 1952. This was con-

strued to cover business invoice and memorandum delivery tickets5 3

where properly identified even though such were misplaced or lost
for some eight months, a record kept by an insurance company of the

43. Davis v. Palmer, 213 Ga. 862, 102 S.E.2d 478 (1958).
44. Turner v. McKee, 97 Ga. App. 531, 103 S.E.2d 658 (1958).
45. Augusta Roofing & Metal Works v. Clemmons, 97 Ga. App. 576, 103 S.E.2d

583 (1958).
46. Brewer v. Henson, 96 Ga. App. 501, 100 S.E.2d 661 (1957).
47. Collier v. Stokes, 213 Ga. 464, 99 S.E.2d 821 (1957).
48. Yancey v. Fidelity & Casualty Co. of New York, 96 Ga. App. 476, 100 S.E.2d

653 (1957).
49. Stanton v. Stanton, 213 Ga. 545, 100 S.E.2d 289 (1957); Thomas v. State

of Georgia, 95 Ga. App. 699, 99 S.E.2d 242 (1957).
50. Tamiami Trail Tours, Inc., v. Georgia Public Service Commission, 213

Ga. 418, 99 S.E.2d 225 (1957).
5i. Ellis v. Southern Railway Co., 96 Ga. App. 687, 101 S.E.2d 230 (1957).
52. Ga. Laws 1952, page 177; GA. CODE § 38-711 (1954).
53. Crooke v. Elliott, 96 Ga. App. 314, 99 S.E.2d 842 (1957).

[Vol. 10



sending out of cancellation notices,5 4 and a hospital record.5 5 Such
statute however will not permit the introduction of such a record

\v'here the effect is to introduce papers containing the opinion of ex-
perts or the diagnosis of a physician. 5

RELEVANCY

Application of the rules for admission or exclusion of evidence
on the basis of relevancy or irrelevancy is usually not too difficult.
Where evidence is excluded by the trial court as not relevant in the
discretion of the trial judge in the absence of a showing of abuse of
that discretion such exclusion would not constitute reversible error.57

In a criminal prosecution for driving an automobile while intoxicated
evidence of the manner in which defendant was driving at the time
is admissible, but evidence of his manner of driving on other oc-
casions is not relevant or material. 58 Where evidence admitted is ir-
relevant and also prejudicial such admission constitutes reversible
error.5 9 The admission of irrelevant evidence which is not prejudicial,
however, will not be sufficient ground for the grant of a new trial,6 0

as such evidence is not rendered inadmissible merely because it might
be irrelevant or immaterial. Exclusion by the trial judge of evidence
which is in fact relevant may necessitate a grant of a new trial.,1 The
supreme court held in review of a murder case 62 that evidence as to a
recent previous difficulty between defendant and deceased is relevant
as shedding light on the occurrence resulting in the homicide and as
illustrating the motive of the defendant.

The question of relevancy also bears on the right of cross-examina-
tion. In this regard there was one case 63 decided by the supreme court
and two by the court of appeals64 the effect of which was to recognize
the discretion vested in the trial judge to control the right of cross-

54. Allstate Insurance Company v. Buck. 96 Ga. App. 376, 100 S.E.2d 142 (1957).
55. Mutual Savings Life Insurance Company v. Hines, 96 Ga. App. 442, 100

S.E.2d 466 (1957).
56. Knudsen v. Duffee-Freeman. Inc., 95 Ga. App. 872. 99 S.E.2d 370 (1957)

Yarbrough v. Cantex Manufacturing Company, 97 Ga. App. 438, 103 S.E.2d
138 (1958).

57. Georgia Power Company v. Hendricks, 97 Ga. App. 369, 103 S.E.2d 601
(1958); Turner v. McKee, 97 Ga. App. 531, 103 S.E.2d 658 (1958); Georgia
Power Company A. Robertson, 97 Ga. App. 142. 102 S.E.2d 510 (1958).

58. Murdock v. State. 96 Ga. App. 838. 101 S.E.2d 746 (1958).
59. Hollis %. State, 97 Ga. App. 145, 102 S.E.2d 610 (1958); Thomas v. State

of Georgia. 95 Ga. App. 699, 99 S.E.2d 242 (1957).
60. Harris %. State, 96 Ga, App. 395, 100 S.E.2d 120 (1957).
61. Davis v. Palner, 213 Ga. 862, 102 S.E.2d 478 (1958).
62. Scott v. State, 214 Ga. 154, 103 S.E.2d 545 (1958).
63. Waller '. State, 213 Ga. 291, 99 S.E.2d 113 (1957).
64. Western & Atlantic Railroad v. Hart, 95 Ga. App. 810, 99 S.E.2d 302 (1957)

Gordy v. Powell, 95 Ga. App. 822, 99 S.E.2d 313 (1957).

1958] EVIDENCE
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examination within reasonable limits, that is to preserve and protect
the substantial right of cross-examination while restricting that exami-
nation to matters material to the issue.

ADMISSIONS

Admissions made by a party may be admissible against him whether
made in writing or orally. In two cases65 the court of appeals held
that pleadings where they involve admissions are properly receivable
by the court and exclusion of such evidence constitutes reversible
error. The supreme court upon review of the denial of an interlocu-
tory injunction a 6 held that testimony of one of the defendants that he
knew about "Royal Fish and Poultry Company" before he helped
organize "Royal Poultry Company, Inc." did not demand a finding
that the latter trade name was appropriated for the purpose of mis-
leading the public into believing it was that of petitioners.

Two other cases involving admissions reached the court of appeals.
In an action for the recovery for the death of a pedestrian struck by a
truck67 where the driver made certain admissions testified to by the
witness this evidence was not rendered inadmissible because the testi-

mony included a statement by the driver, an integral part of the
admission, to the effect that he carried insurance. In the other case
referred to68 the admission of liability was sought to be excluded on
the ground that it was an "offer to compromise." The court held the
testimony as to the admission admissible on the ground that the ad-
mission constituted the response to a single demand for settlement

and there was nothing to indicate that any effort was made to
compromise.

REAL EVIDENCE

During the survey period we find cases approving the admission
into evidence of pleadings.69 The supreme court held 70 the admission
of a paper purporting to be a will signed by decedent proper where
the issue in the suit to cancel a deed of decedent was one of alleged

forgery and where the will .was offered for the purpose of signature

65. Community Loan & Investment Company v. Bachmann-Uxbridge Worsted
Corporation, 96 Ga. App. 586, 100 S.E.2d 602 (1957); Guthrie v. Robbins
Home Improvement Company, 95 Ga. App. 882, 99 S.E.2d 319 (1957).

66. Royal v. Royal Poultry Company, 213 Ga. 813, 102 S.E.2d 44 (1958).
67. Hix v. Headrick, 97 Ga. App..540, 103 S.E.2d 516 (1958).
68. Swanson v. Hodges, 96 Ga. App. 540, 101 S.E.2d 212 (1957).
69. Tamiami Trail Tours, Inc. v. Georgia Public Service Commission, 213 Ga.

418, 99 S.E.2d 225 (1957); Community Loan & Investment Company v.
-Bachmann-Uxbridge Worsted Corporation, 96 Ga. App. 586, 100 S.E.2d
602 (1957); Guthrie v. Robbins Home Improvement Company, 95 Ga.
App. 882, 99 S.E.2d 319 (1957). •

70. Byrd v. Riggs, 213 Ga. 593, 100 S.E.2d 453 (1957).
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Lumparison. The same court in a case7l reviewing an adjudication foL
contempt for violation of an injunction sustained the trial court in
admitting a motion picture film of allegedly contemptuous acts of
defendants after testimony from the camera operator that he personal-
ly saw the events depicted in the projection, and that the picture
correctly* portrays what he saw take place at the time. In another
case before this court62 where an original letter was properly ad-
missible the court held that exclusion of a "carbon original" was
error since all papers executed by the same stroke upon a typewriter
-those written by carbon impressions as well as the sheet which
receives the stroke of the letter from the typewriter-are alike origi-
nals. The court of appeals in a case involving a city ordinance7 3

pointed out the two methods of proof of such: one, by .exemplification
of the records and minutes of the municipal corporation when proper-
ly certified; and two, by the production of the original book of
ordinances identified as such by the clerk of the corporation and
shown to have come from his custody.

PAROL EVIDENCE

In the same case the court held that parol evidence cannot be used
to establish that a book purporting to contain an ordinance of a
municipal corporation was adopted by the municipal corporation
and was published by virtue of its authority. Both appellate courts
had occasion during the period under review to refuse to permit ad-
mission of parol evidence to vary the terms of a written instrument.
This was applied as to a deed,74 a warrant,75 and a written contract
to reconvey property.76 Distinctions are recognized, however, in two
cases before the court of appeals. In one case 77 testimony was admitted
as to a parol understanding between the parties where such did not
contradict and was not inconsistent with the written contract as
such served to show the entire contract between the parties. In-the
other case referred to7 there was involved a bill of sale securing debt
against an automobile, foreclosure and levy. The identity of the

71. Long v. General Electric Company, 213 Ga. 809, 102 S.E.2d 9 (1958).
72. Carmichael Tile Company v. McClelland, 215 Ga. 656, 100 S.E.2d 902 (1957).
73. Southern Railway Company v. Thompson, 96 Ga. App. 305, 99 S.E.2d 845

(1957).
74. Powers v. Powers, 213 Ga. 461, 99 S.E.2d 818 (1957).
75. Yancey v. Fidelity & Casualty Co. of New York, 96 Ga. App. 566, 100 S.E.2d

653 (1957).
76. Thomas v. State of Georgia, 95 Ga. App. 699, 99 S.E.2d 242 (1957).
77. Weldon v. Lashley, 96 Ga. App. 761, 101 S.E.2d 779 (1957).
78. Hayes v. Consolidated Loan Company, 96 Ga. App. 189, 99 S.E.2d 536

(1957).
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property, not its description, being in issue and this being a question
of fact for the jury, parol evidence was held admissible.

COMPETENCY

It is of importance to trial counsel to recall the distinction between
the admissibility of evidence as discussed in the cases cited (supra) on
the one hand and the competency of evidence or of the witness on the
other hand. One situation arising with some degree of frequency
involves incompetency under the so-called dead man's statute79 which
renders incompetent under prescribed circumstances certain testimony
as to transactions or communications with a person since deceased.
Both courts had occasion to apply the rule in a suit wherein the
personal representative of the deceased was the opposite party.80 The
supreme court in two criminal casess reviewed trial court convictions
where testimony of eight year old witnesses was admitted over objec-
tions of incompetency. In both cases the court reaffirmed the existent
rule that where the trial judge examines a child as to its understanding
of the nature of an oath and determines that the child is competent
to testify, his discretion in so ruling, unless manifestly abused, will
not be interfered with by the appellate court. In a criminal case82

before the court of appeals involving the statement of the defendant
before the trial court the appellate court after citing the section of
the code applicable83 held that while a defendant may consent to be
cross-examined (not under oath) he cannot be compelled to answer
questions propounded on cross-examination if he does not wish
to answer.

WEIGHT AND SUFFICIENCY

As would be reasonably anticipated there were many cases during
the survey period wherein the evidence was reviewed by the appellate
court and held either sufficient or insufficient to justify the action
taken by the trial court. It would, of course, serve no good purpose to
here list those decisions.

One case84 of particular interest passed through both appellate
courts. The beneficiary recovered in the trial court a judgment

79 . GA. CODE § 38-1603 (1933).
80. Martin v. Alford, 214 Ga. 4, 102 S.E.2d 598 (1958); Youngblood v. Ruis,

96 Ga. App. 290, 99 S.E.2d 714 (1957).
81. Sides v. State, 213 Ga. 482, 99 S.E.2d 884 (1957); Anderson v. State, 213

Ga. 844, 102 S.E.2d 483 (1958).
82. Richardson v. State, 97 Ga. App. 195, 102 S.E.2d 620 (1958).
83. GA. CODE § 38-415 (1933).
84. Prudential Insurance Company of America v. Keller, 95 Ga. App. 332,

98 S.E.2d 90 (1957) ; Prudential Insurance Company of America v. Kellar,
213 Ga. 453. 99 S.E.2d 323 (1957).
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against insured under the provision in the policy for additional re-
covery if the insured died "as a result, directly and independently
of all other causes, of bodily injuries effected solely through external,
violent and accidental means" but excluding death resulting "directly
or indirectly from bodily or mental infirmity or disease in any form."
The only evidence introduced by plaintiff was the testimony of in-
sured's personal physician. The only evidence introduced by defendant
was a certified copy of the death certificate. The trial judge overruled
both the motion for directed verdict and the motion for judgment
notwithstanding the verdict made subsequent to the return of a
verdict for plainfiff. The court of appeals affirmed on the ground that
there was sufficient evidence to authorize the jury to fifid that the
automobile collision injury sustained by the insured aggravated and
accelerated the insured's heart and circulatory condition and thus
brought on his death. After granting certiorari the supreme court
reversed on the ground that the death certificate constituted prima
facie evidence that myocardial infarction was the direct cause of
insured's death, and this was not rebitted but rather was confirmed
by the testimony of the physician.

The court of appeals in another case 5 reiterated the rule that
"the issue of bona fides is peculiarly a jury question; and while a
juror may not be authorized to captiously disregard the testimony
of a witness who is not impeached in any of the modes prescribed
by law, still a juror is at liberty, dependent upon the circumstances
of the case, to disbelieve any testimony of any or all of the witnesses
in a case."

In passing upon an appeal from an order revoking probation the
same court 86 held that the quantum of evidence sufficient to justify
such action is less than that necessary to sustain a conviction in the
first instance.

Another case decided by the court of appeals8 7 was on certiorari
reversed by the supreme court.8 8 Other points not relevant to this
review were involved, but in addition to those the supreme court
pointed out that contradictory evidence, even though it may be strong,
will not demand a verdict.

Both courts had occasion to note again that where a party's testi-
mony is self-contradictory, vague and equivocal such testimony is to

85. State Housecraft, Inc. v. Jones, 96 Ga. App. 182, 99 S.E.2d 701 (1957).
86. Harrington v. State, 97 Ga. App. 315, 103 S.E.2d 126 (1958).

87. Simonton Construction Co. v. Pope, 95 Ga. App. 211, 97 S.E.2d 590 (1957).
88. Simonton Construction Co. v. Pope, 213 Ga. 360, 99 S.E.2d 216 (1957).
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be construed most strongly against him. 9 The weight of direct as
compared with circumstantial evidence was discussed in several cases.
It was recognized in one case90 that circumstantial evidence may

sometimes outweigh positive testimony. However, a fact shown by
direct, uncontradicted, reasonable and unimpeached evidence cannot
be disproved by circumstantial evidence consistent therewith.91 Where
the circumstantial evidence is inconsistent with the direct the com-

pa rative weight of each is for the jury. And on the other hand,92

where a material fact may be inferred but is not demanded by circum-

stantial evidence, it will not support a verdict when by the positive

and uncontradicted testimony of an unimpeached witness perfectly

consistent with the circumstantial evidence, it is shown that no such
fact exists.

The appellate courts also had occasion to evaluate the weight of

positive and negative testimony. The jury may under appropriate

circumstances 93 accept and believe negative evidence in preference
to positive. As quoted by the court in another case9 4 "Negative evi-

dence does not amount to no evidence at all, otherwise the term would
be a misnomer." It may serve to contradict positive evidence and
raise an issue for the jury. The vital ingredient essential to give to
negative evidence force and weight is opportunity of the witness to
know (or see, or hear) and where such opportunity is clearly estab-

lished such evidence may in contradicting positive evidence form a
jury issue.95 On the other hand where a witness testifies that to his
knowledge such a fact does not exist, but there is positive evidence
of the existence of that fact and it may well exist without the knowl-
edge of the witness such negative testimony is insufficient to create
a jury issue. 96

The weight to be attributed to opinion evidence is for the jury.97

The same rule is applicable to dying declarations.' s When testimony
is submitted for the purpose of impeaching a witness its weight for
that purpose is for the jury.99 But such evidence when re-

89. Staples v. Brown, 96 Ga. App. 176, 99 S.E.2d 526 (1957); Bullard v. Bullard,
214 Ga. 122, 103 S.E.2d 570 (1958).

90. F. E. Fortenberry & Sons, Inc. v. Malmberg,-97 Ga. App. 162, 102 S.E.2d
667 (1958).

91. King v. Sharpe, 96 Ga. App. 71, 99 S.E.2d 283 (1957).
92. Chancey v. Shirah, 96 Ga. App. 91, 99 S.E.2d 365 (1957).
93. Ellis v. Southern Railway Co., 96 Ga. App. 687, 101 S.E.2d 230 (1957).
94. Youngblood v. Ruis, 96 Ga. App. 290, 99 S.E.2d 714 (1957).
95. Allison v. Cobb County, 97 Ga. App. 331. 10 S.E.2d 195 (1958).
96. Lowry v. Rosenfeld, 213 Ga. 578, 100 S.E.2d 447 (1957).
97. Western & Atlantic Railroad v. Hart, 95 Ga. App. 810, 99 S.E.2d 302 (1957);

Holmes v. Harden, 96 Ga. App. 365, 100 S.E.2d 101 (1957).
98. Hawkins v. State, 213 Ga. 749, 101 S.E.2d 710 (1958).
99. Wynn v. Johns, -. Ga. App-., 104 S. E. 2d 150 (1958).
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stricted to that purpose has no probative value as to the' exist-
ence or nonexistence of facts material to the issues in the case.100

Generally'' identity of names is prima facie evidence of identity of
persons and a witness may testify as to the identity of another person
by showing that he had assumed and adopted the name in question.
In another case102 involving identification testimony it was held that
where the witness testified that he talked over the telephone at one
time to Hughes and at one time to Jones, a fair interpretion of this
evidence is that the witness knew to whom he talked each time. While
the opinion does not so state, obviously the remedy resting with ob-
jecting counsel was to inquire into the nature and extent. of that
knowledge.

PRIVILEGE

The few cases decided by the appellate courts during the period
on the question of privilege serve more to define and delineate
privilege than to expand it. In a criminal case 103 a defendant may
consent 'to be cross-examined but cannot be compelled to answer
questions propounded on cross-examination if he does not wish to
answer. In two other criminal cases10 4 it was held that there is no
requirement either in the Constitution or in statutes, that those per-
sons whose names appear on the accusation as witnesses must testify
on the trial of the accused. A fortiori the State is not required to sub-
poena and put on the stand a person not so listed, and such does
not abridge the defendant's right of confrontation and cross-examina-
tion. The supreme court' 05 reviewed the constitutional provision that
no one shall be compelled to give evidence tending to incriminate
himself, and held that such provision has no application where the

defendant voluntarily submits himself for the purpose of others iden-
tifying him. In another case' 00 the court of appeals held that a witness

cannot ordinarily refuse to answer a -question propounded to him
simply because it is inadmissible. That is a question that does not
involve any right of personal immunity that the witness is guaranteed.

100. Henry Grad)' Hotel Corporation v. Grady Motors, 96 Ga. App. 416, 100
S.E.2d 125 (1957) ; Wilkins v. State, 96 Ga. App. 841, 101 S.E.2d 912 (1958).

101. Hardrick v. State, 96 Ga. App. 670, 101 S.E.2d 99 (1957).
102. Hughes v. Al Grider, Inc., 97 Ga. App. 599, 103 S.E.2d 627 (1958).

103. Richardson v. State, 97 Ga. App. 195, 102 S.E.2d 620 (1958).
104. Greeson v. State, 97 Ga. App. 245, 102 S.E.2d 503 (1958); Greeson v. State,

97 Ga. App. 248, 102 S.E.2d 506 (1958).
105. Foster v. State, 213 Ga. 601, 100 S.E.2d 426 (1957).
106. Thomas v. State of Georgia, 95 Ga. App. 699, 99 S.E.2d 242 (1957).
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REFRESHING RECOLLECTION

An interesting point on the status of a memorandum used by a wit-
ness in refreshing his recollection was determined by the court of ap-
peals10 7 citing an earlier case as authority for the holding that it
was not error on the part of the trial judge to refuse to allow de-
fendant to examine such private memorandum.

107. Ellison v. Robinson, 96 Ga. App. 882, 101 S.E.2d 902 (1958).


