
EQUITY
By JAMES B. O'CONNOR*

The usual arbitrary outline will be used to present the cases of
interest in the field of equity.

SPECIFIC PERFORMANCE

A ruling on a general demurrer disposed of the only case involving
specific performance.' Petitioner sought enforcement pf a contract
for the purchase of land which provided in part as follows: "The
purchase price of said property shall be $3,200 to be paid as follows:
Assume the existing loan and pay the seller the balance in cash."
Reversing the trial court the supreme court held that the language
of the contract was too indefinite-to identify any particular loan,
since it did not appear to whom it is7 payable, the amount, when
due, or any other facts to identify the loan.. Nor, said the court,'
will part performance justify the use of parol evidence to identify
the loan. Even with part performance, specific performance will
not be decreed unless the whole terms' of the contract are clear and
definitely ascertained.

RESCISSION, CANCELLATION AND REFORMATION OF INSTRUMENTS

Indefiniteness was also the critical point in a suit for cancellation
of a deed conveying a twenty-eight foot strip of land for street pur-
poses. 2 The description of the strip failed to indicate whether it
was to be taken from the North or the South side of an existing
street and the grantor in the deed owned property on both sides
of the street.. The court stated that the description neither identified
the-land nor furnished a key through which the land could be iden-
tified by extrinsic evidence.

Petitioner sought in Security Feed and Seed Company of Thomas-
ville, Inc. v. NeSmith3 to recover on an open account and for can-
cellation of certain conveyances allegedly made by defendant to hin-
der, delay and defraud his creditors. Petitioner was assignee of the
account, and the conveyances irk question were prior in time to the
assignment of the accounts. The court denied the equitable relief
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1. Hamilton v. Daniel, 213 Ga. 650, 100 S.E.2d 730 (1957).
2. City of Atlanta v. Atlanta Trailer City Trailer Park, Inc., 213 Ga. 825, 102

S.E.2d 23 (1958).
3. 213 Ga. 783, 102 S.E.2d 37 (1958).
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sought, holding that a bare right to maintain a suit in equity was
not carried by the assignment of the account. The court did not
question the rule that a right of action involving a right in prop-
erty is assignable; however, it did not feel that a cause of action
arising from fraud to the assignor could be assigned.

Childs v. Shepard4 was a suit to set aside certain joint-survivorship
savings and loan association accounts between a testatrix and the
defendants. The testatrix was about ninety-five years of age and
suffering from progressive arteriosclerosis. The defendants. were her
cousins whom she had authorized to pay her bills and otherwise
to handle her personal business. She had changed her bank account
into a joint one in order for one cousin to sign checks because
of her inability to do so. This evidence was held sufficient to show
a confidential or fiduciary relationship. Since the defendants ob-
tained a benefit from this relationship, there was a presumption
of undue influence which was not necessarily overcome by the evi-
dence and a jury question was presented. The defendants were ap-
pealing from the denial of their motion in the trial court for a
judgment notwithstanding a mistrial.

In another case5 the rule that reformation will not be granted
on the ground of mutual.mistake where the rights of an innocent
purchaser for value without notice of the mistake have intervened
was reiterated.

ENJOINING ACTIONS AT LAW

Seckinger v. Citizens & Southern National Bank6 was a suit to
consolidate certain legal proceedings in order to avoid a multiplicity
of suits. The petition was filed in Chatham Superior Court where
plaintiffs had previously filed a proceeding to adopt certain minors.
One of the defendants had previously filed guardianship proceed-
ings involving the minors in Effingham County which proceedings
were pending on appeal in Effingham Superior Court. There was
also a threatened habeas corpus proceeding in Chatham County. The
only resident defendant was a bank which had been appointed by
consent of all parties guardian of the property of the minors. There
was no allegation that the bank was doing or threatening to do any
illegal act. It was held that since no cause of action was alleged
against the resident defendant, equity had no jurisdiction, no good
cause appearing for interference with the pending actions at law.

4. 213 Ga. 381, 99 S.E.2d 129 (1957).
5. Cox v. Zucker, 214 Ga. 44, 102 S.E.2d 580 (1958).
6. 213 Ga. 586, 100 S.E.2d 587 (1957).
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ENJOINING SPECIAL PROCEEDINGS

The court refused to enjoin a hearing by the Georgia State Board
for Examination, Qualification and Registration of Architects to
determine whether a certificate of registration previously issued should
be revoked. 7 The board revocation procedure was authorized by
statute. Equity will not undertake to control a board in considering
matters properly within its jurisdiction, nor assume that an improper
judgment will be rendered by such board.

INJUNCTIONS AGAINST TOR'rs

Nuisance and trespass cases were as numerous during the survey
year as ever.

Bennett v. Bagwell Sc Stewart8 was a proceeding to enjoin the
operation of a rendering plant as a continuing nuisance. In uphold-
ing the sufficiency of the petition, the court disposed of an interest-
ing question of venue.

Following a long fine of cases, the supreme court refused to enjoin
the erection of a filling station on the basis that because of its loca-
tion and existing conditions, it would be a nuisance per se.9

Seckinger v. City of Atlanta10 was a suit to enjoin the erection
of a shopping center on property re-zoned under statutory authority.
The court held that the rezoning ordinance of defendant city was
passed under valid statutory authority and that a restrictive cove-
nant relating to use and occupancy by other than the white race
applicable to a small part of the land involved would not be violated
by the erection of a shopping center wherein members of all races

may trade.

It was sought in Scott v. Sherwood Memorial Gardens, Inc." to
enjoin the establishment of a cemetery. The amended bill alleged
that the defendant had surveyed, graded, and shaped the tract for
use as a cemetery and that defendant was selling lots on the tract
to the public for burial use. Dismissal of the petition on demurrer
was sustained. An injunction will not be granted to restrain the
commission of an act already completed. The cemetery was established
before the suit was instituted.

An equitable petition sought to enjoin the operation of an asphalt

7. Beckanstin v."Bradbury, 214 Ga. 27, 102 S.E.2d 486 (1958).
8. 214 Ga. 115, 103 S.E.2d 561 (1958).
9. Carroll v. Lovett, 213 Ga. 854, 102 S.E.2d 704 (1958).

10. 213 Ga. 566, 100 S.E.2d 192 (1957).
11. 214 Ga. 25, 102 S.E.2d 556 (1958).
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mixing plant, alleged to be a nuisance.12 Previously petitioners had
filed with the mayor and council of the city wherein the plant was
located at a proceeding under Ga. Code Ann.. § 72-401 for the abate-
ment of the same nu4sance. After a hearing, the mayor and council
signed an order declaring the plant to be a nuisance and ordering
its abatement. Subsequently, and before it was abated, the mayor
and council, without notice and without considering evidence, re-
voked the previous order, but retained jurisdiction for further com-
plaints. The mayor and council then signed an additional order dis-
qualifying themselves from further consideration of the case. The
supreme court held that the petitioners' only remedy was by review
of the revocation order of the mayor and council through certiorari.
Once having instituted a legal proceeding, petitioners could not
abandon it and seek relief in equity.

in Davidson v. State Highway Department,'3 defendant had erected
a building which encroached nine feet upon highway property, which
it was maintained was a continuing nuisance and should be en-
joined. The trial court was upheld in overruling a general demurrer
to the petition. Hedging around the rule that a mandatory injunc-
tion will not issue, an injunction may only restrain, the court declared
that when the main purpose of an injunction is to restrain some
wrongful act, the court may grant an injunction although some act
must be performed in yielding obedience.

In a disputed land line case, 14 the evidence was held sufficient
to support the verdict.

Cox v. Zucker' 5 is an interesting case involving the rights of an
intervenor. A majority of the court held that the intervenor could
be granted relief although the evidence showed the original plaintiff
to be estopped to claim the relief sought. The only equity principle,
however, was a ruling that one may be enjoined from using a joint
easement for means of access to property other than property which
it was created to serve. Other. use of the easement was prohibited
by the agreement giving rise to the easement.

Vendo Company v. Long1" was a proceeding to enjoin a former
employee from engaging in a line of business in competition with
the former employer and from using trade secrets and confidential
information acquired during his former employment. Defendant had

12. Attaway v. Coleman, 213 Ga. 329, 99 S.E.2d 154 (1957).
13. 213 Ga. 599, 100 S.E.2d 439 (1957).
14. Collier v. Stokes, 213 Ga. 464, 99 S.E.2d 821 (1957).
15. supra, note 5.
16. 213 Ga. 774, 102 S.E.2d 173 (1958).
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entered into an employment agreement with petitioner, agreeing not
to engage in a competitive line for a period of two years after his
employment ceased. The agreement was not, however, limited with
respect to space or territory. Relief was denied, the court holding
thecontract unenforceable and contrary to the public policy. Further,
the- court ruled that the petition failed toi show that defendant had
acquired. knowledge of .any trade secrets, as distinguished from
general secrets of the trade. A. former employee will not be
enjoined from using general .knowledge or a skill he has ac-
quired. in a business. There must be confidential information pe-
culiar to the business in question, the. disclosure or use of which
would be injurious. There must-be ... A plan, process, tool, mech-
anism, or compound, known only to its owner and those of his em-
ployees to, whom. it must be confided in order to apply it to the
uses intended."

ENFORCEMENT OF EQUITABLE DECREES

A contempt proceeding 17 was brought for the alleged violation
of a superior court order which recited that the defendant . . . is
restrained and enjoined from receiving that property known as 1542
Ava Place, Decatur, Georgia, which may be set aside to him as home-
stead under the bankruptcy proceedings from the trustee or court
of bankruptcy. The defendant, James H. Walraven, is further re-
strained and enjoined from selling, conveying or concealing in any
manner the property known as 1942 Ava Place, Decatur, Georgia, to
any person or persons whomsoever." It was held that the mere filing
of an amendment by the defendant in his bankruptcy proceedings
by which he waived his homestead exemption was not a violation
of the court order. By this amendment, the defendant avoided any
possibility of his receiving this property as homestead as prohibited
by the order.

RECEIVER

Liddell v. Johnson18 is an excellent decision concerning what cir-
cumstances will justify the appointment of a receiver by a court of
equity. This was an equitable partitioning proceeding in which par-
titioning of realty, accounting, settlement of accounts, settlement of
estates and the appointment of a receiver were sought. The suffi-
ciency of the pleadings were upheld in a previous appearance of the

17. Walraven v. Columbia Loan Co., Inc., 213 Ga. 383, 99 S.E.2d 121 (1957).
18. 213 Ga. 752. 101 S.E.2d 755 (1958).
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case on appeal. 19 Upon remand to the trial court and after a hearing,

a decree was entered ordering equitable partition and appointing re-

ceivers. An allegation of insolvency of the defendant was not supported

by the evidence. In fact, the evidence showed the defendant to be

of considerable means. On appeal from the trial court's order ap-

pointing a receiver, it was held that a receiver will be appointed

only in clear and urgent cases. No matter how strong the apparent

equity of the complainant may be, if there is no necessity for a

receivership, the court will not change the status until final decree.

Since the defendant was solvent, there was no danger of destruction

or loss of the property and no need for a receiver.

INTERPLEADER

In National Automobile Insurance Co. v. Vaughn,20 an insurer

brought an interpleader petition in Fulton Superior Court against its

insured and a finance company in whose favor a loss-payable clause
was in effect. 'It was alleged that the insured had instituted a suit

in the Civil Court of Fulton County for a full recovery under the

policy and that most of the amount due was owed by the insured

to the finance company. The trial court was affirmed in dismissing

the petition on motion. It was stated that through an appropriate

special demurrer the petitioner could join the finance company in

the pending suit in civil court and that all questions involved could

be fully determined in that suit. Thus, the insurer had a full and

adequate remedy at law.

MISCELLANEOUS

In other cases not specifically discussed, equitable relief was in-
volved but the substantive law of these cases are no doubt discussed
elsewhere in this issue. Thus, for example, see Looper v. Georgia &
Florida Railway Company2 ' a suit to restrain enforcement of and

to declare illegal and void a closed shop agreement between certain

railroads and labor unions, and Laurens County v. Keen,22 a suit in

which the validity of an execution issued by county authorities for

commissions allegedly illegally retained by a local tax official was

tested in an equitable proceeding.

19. Johnson v. Wilson, 212 Ga. 264, 91 S.E.2d 758 (1956).
20. 213 Ga. 806, 102 S.E.2d 1 (1958).
21. 213 Ga. 279, 99 S.E.2d 101 (1957).
22. 214 Ga. 32, 102 S.E.2d 697 (1958).
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