
DOMESTIC RELATIONS

By JOHN L. WESTMORELAND*

STATUTES

The General Assembly of Georgia during the 1958 regular session
enacted ten statutes dealing with divorce and domestic relations:

1. Practice and Procedure in Domestic Relations Cases. Act. No.
3371 (a) amends Code Section 30-113, which concerns judgments

by default not being issuable in divorce cases, so as to provide in
addition that the rules of pleading and practice relative to ordinary
civil actions including appearance day and trial or "return" term
of cases shall apply to actions for divorce, alimony, custody of minor
children (other than habeas corpus proceedings), or any combination
thereof; (b) amends Code Section 81-1003 so as to provide that all
civil cases shall be triable at the "return" or trial term as defined
by Code Section 81-201, and except where there is consent of the
parties to do so, any civil case may be tried at any time after the
appearance date and a judge may, where a jury verdict is not required
or has been waived, hear and determine any matter on reasonable
notice to the parties at any time either in term or vacation, except
that divorce actions cannot be tried until after the appearance day;
(c) amends Code Section 81-1506 so as to exclude therefrom the
limitation on changing the rules of procedure and practice in relation
to alimony and divorce cases; and (d) strikes out Code Sections
81-206 and 207 in relation to service by publication and divorce
cases and provides that the same shall be perfected as provided
in Code Section 81-207.1 for cases other than divorce so that service
by publication in all civil cases shall be uniform.

2. Jurisdiction of Divorce Actions. Act. No. 3852 amends Code Section
30-107 so as to add that a nonresident can now file suit for divorce
against a resident of this state in the county where the resident has
resided for a period of more than six months prior to the filing of
the petition for divorce.

3. Costs in Divorce Actions. Act No. 3983 amends Code Section
24-3406 so as to provide that the deposit of $15.00 for costs in di-
vorce cases is to be repaid to the extent that it is riot used upon
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dismissal of the case or upon the actual cost of court being less than
$15.00.

4. Marriage Licenses. Act. No. 2524 provides that, except where
both parties are over 21 years of age or the proposed wife is preg-
nant and issues an affidavit to such fact, marriage licenses may not
be issued until the end of a three day waiting period following, ap-
plication, and further provides that no marriage license .shall be
issued between the hours of 6:00 p.m. and 8:00 a.m.

5. Uniform Reciprocal Enforcenidnt of Suppd3rt Act. Act No. 525
further imprves, extends and clarifies the uniform support laws as
previously enacted.

. 6. Support of Minor Children. Act No. 2426 provides for a method
of securing the support for minor children where there is no provi-
sion therefor in the decree. The person to whom the child has been
awarded, can file a petition in 'the superior- court of the county of
residence of the father of the minor children asking that he be re-
quired -to contribute to their support. The act provides that this re-
lief shall be available regardless of the fact that the divorce may have
been granted in favor of the father, and that the order and judgment
of the court shall be subject to modification as in alimony cases.

7. Year's Support for Minors. Act. No. 3787 atntnds Georgia Laws
1955, p. 638 so as to. bar year's 'support by. a minor in case of his
or her marriage in addition to the other bars of 1death and attaining
21 years of age..-

8. Juveniles. Act. No. 3098 establishes the State Detention Homes
Act whereby detention homes will be established in various parts of
the state and will be administered by the State Board of Probation.

9. Juvenile Court Act Amended. Act No. 3969 authorizes judges
of the juvenile courts to place an offender on probation and provides
how such probation can be revoked.

10. Guardian and Ward. Act No. 46910 amends nineteen Code Sec-
tions contained in Title 49 of the Code by further clarifying and
extending in general the application of the various statutes coticern-
ing guardian and ward. Among the major changes are:

(1) Providing for service on the three next adult relatives residing

4. Ga. Laws 1958, p. 214.
5. Ga. Laws 1958, p. 34.
6. Ga. Laws 1958, p. 204.
7. Ga. Laws 1958, p. 378.
8. Ga. Laws 1958, p. 239.
9. Ga. Laws 1958, p. 395.

10. Ga. Laws 1958, p. 673.
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in the state, and if less than three, upon all who reside in the state,
and where none reside in the state, the ordinary shall give notice
by publication, as was formerly required in Code Section 49-112;

(2). Providing for the requirements of bond, where such .is required
and the limits of the bond;

(3) Extending the allowable, disbursements by a guardian so as
to provide. for maintaining, supporting, and educating those persons
legally dependent upon-the ward;

(4) Giving the court of ordinary jurisdiction to order, in addition
to sale and transfer of property, the lease or encumbrance of the
property for support of the ward and those dependent upon him
and allow the reinvestment in other property;

(5). Changing the notice requirements for property of the waid
sought to be sold by the guardian and the type of sale required;

(6) Giving the guardian authority upon application, and showing
the need therefor, to erect dwellings or-make additions or repairs
to existing dwellings on'the ward's property;

(7) Allowing the guardian to continue operating a business owned
by the ward 'in which he has an interest, as well as a farm, and
providing the duties of the guardian therefor;

(8) Provides that the guardian may borrow money to renovate
or make improvements on- the property of the ward;

(9), Removes the requirement that the property of the principal
must be levied upon and a nulla bona returned before the surety
property can 'be levied upon, so that, now the ward may sue the
principal and' sureties together, or the sureties alone, and get a 'fi.
fa. levied .on the property of any defendant;

(10) Provides t'Hat the cost of bond premiums of the guardian
are now part of the lawful expense of administration;

(11) Changes Code Section 49-310 paragraph I as to the rate of in-
terest chargeable to the guardian as applicable only to funds held
by him without investing them when no order of the court allowing
him not to invest them has issued;

(12) Pro ,iding additibnal procedure in certain instances for the
resignation of guardians both in* the same county and in different
counties and the method of transferring property of a ward to a
foreign guardian; and further extending in general the jurisdiction
of the court of ordinary.

The reader's attention is called to this Act as the changes therein
made are extensive, including a complete repeal of Code Section
49-212.
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DEcISIONS

During the past year, the supreme court has handed down two
decisions concerning grounds for divorce. One of these, Born v. Born,

involved a question of first impression in this state, it being there

contended that no part of the period of separation, which is the
direct cause of a pending divorce proceeding, can be reckoned as

any portion of the period of twelve months which must expire be-
fore an action for divorce on the grounds of desertion can be com-
menced. Part of the period of separation counted by the plaintiff
included the time after which a previous petition for divorce in

French Morocco, where the parties previously resided, was instituted.
The court concluded here that, if the husband requests a resump-
tion of the marital relation and a reconciliation in good faith, the
refusal of the wife 'to resume cohabitation, without justification or
reasonable excuse, would constitute desertion on her part and the
mere pendency of a suit for several months after the offer of recon-

ciliation was made would not be controlling on the question of
when the period of desertion began to run. The court further held
that the husband has the right to select where the family will reside,

without the consent of the wife, and where she refuses without good

reason to go to the place of residence selected by the husband, this will
constitute abandonment or desertion by the wife.

In the other case involving grounds for divorce, Poythress v. Poy-
thress,12 the supreme court held that though the grounds alleged
in the petition for divorce were based on cruel treatment, upon the
trial of the case it was proper to allege and prove the unconventional
association of the husband with a named woman, and that this would
not constitute a different ground for divorce than that mentioned
in the peition, i. e., adultry, so long as the court charged, as it did

here, that the jury could consider this only as additional cruel treat-
ment on the part of the defendant.

In a contest of the right of a wife to year's support by one who
claimed her prior marriage to the decedent was undissolved, the
court of appeals held in johnson v. Johnson13 that it was error for
the court to direct a verdict in favor of the first wife where the possi-
bility of a dissolution of the first marriage by divorce was not nega-

tived, so as to disprove every reasonable possibility of the validity
of the second, there being a strict requirement for plenary proof

11. 213 Ga. 830, 102 S.E.2d 170 (1958).
12. 213 Ga. 882, 102 S.E.2d 607 (1958).
13. 96 Ga. App. 84, 99 S.E.2d 352 (1957).
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to overcome the presumption of validity of the subsequent marriage.

During the past year, there have been quite a few cases decided
concerning the procedural aspect of this section. In the case of
Morris v. Sheffield, 14 it was held that a wife could not remove her
child from the jurisdiction of the court awarding her the custody
thereof, in direct violation of an order of the court prohibiting such
removal, and at the same time secure an execution and sue out a gar-
nishment thereon against her former husband for arrearage in alimony
payments. The court held that she could not resort to the very court
she thus defied to enforce any right she had under the judgment.

In Musgrove v. Musgrove, 1  an action by a wife to have set aside
a decree of divorce granted to the husband and for custody of the
minor child on the grounds that the court which granted the divorce
did not have jurisdiction, the court held that the wife could not
come in and attack the service where she admitted in her pleadings
that the court had jurisdiction over her. In Lewis v. Lewis, 16 plaintiff
sought to set aside a decree for alimony rendered three years previous-
ly, which awarded his minor children a vested remainder and fee
simple title to an undivided interest in real estate, his contention
being that the court was without jurisdiction to make an award
of real estate for support of minor children. The court held that the
record showed that the plaintiff consented in open court to the ar-
rangement and to the judgment and, in the absence of an allega-
tion that the consent was obtained by fraud, accident, mistake, or
collusion of counsel, his petition failed to set forth a cause of action.
In Lott v. Lott,17 a case involving disputed parentage of a child
to whom plaintiff was ordered to make alimony payments, the court
held that an "extraordinary motion to modify, vacate, or set aside
the judgment and decree" failed to set forth a cause of action in that
plaintiff's offer to take a bloodtest to disprove his parentage could
have been made at the original trial, and that the affidavits concern-
ing the parentage of the child were merely cumulative of those in-
troduced previously. In Corr v. Corr,1 8 a case involving a motion to
set aside a portion of the verdict granting permanent alimony to
the wife on the ground that such was inconsistent with the judgment
that adjudicated the husband blameless, the court held that a motion
to set aside would only lie for defects apparent on the face of the

14. 214 Ga. 63, 102 S.E.2d 595 (1958).
15. 213 Ga. 610, 100 S.E.2d 577 (1957).
16. 213 Ga. 856, 102 S.E.2d 559 (1958).
17. 213 Ga. 559, 100 S.E.2d 170 (1957).
18. 213 Ga. 699, 100 S.E.2d 922 (1957).
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record, and that the proper remedy in this case would have been a mo-
tion for new trial.

In Dade v. Dade,19 the court held that only questions respecting
the validity of the verdict can be raised by a motion for new trial
and a contention that the judgment and decree does not follow the
verdict is not one respecting its validity and the verdict could be re-
molded to conform. The court also held that a new trial will not be
granted even though the plaintiff was not served with a copy of the
defendant's answer, for his remedy there would be a motion to con-
tinue the cause until the next term for want of such service. In Bigby
v. Bigby,20 a case for divorce, alimony and custody of a child wherein
by amendment the wife sought additionally to recover upon a trust for
recovery of damages for fraud and for services as a housekeeper, the
court held that the trial court improperly sustained the general demur-
rer, for, though actions ex contractu and ex delicto cannot be joined in
the same suit, even in separate counts, there was no special demurrer
here raising the question of multifariousness or misjoinder of causes
of action and a general demurrer does not reach these. Davenport v.
Davenport2 ' was a case wherein the plaintiff originally alleged the
parties were living in a state of voluntary separation, and after being
nonsuited, amended to show that the defendant by his cruel treat-
ment drove her from him in fear of bodily harm. The court held it
was error to strike this amendment in that it did not set up a
separate, distinct and inconsistent cause of action, and the court also
erred in refusing to make an allowance for temporary alimony and
attorney's fees.

In a case involving modification of alimony, Welch v. Welch,22

the supreme court held that a petition for modification of alimony
brought under Code Sections 30-120 through 223 was not subject
to general demurrer on the ground that it was prematurely brought
earlier than two years from the alimony judgment. The court held
that the two year limitation referred to a previous filing under this
act, and therefore, the first filing for modification could be had at any
time after the judgment. However, the court held that the petition
did not allege sufficient grounds to authorize the court to grant
the relief requested.

The supreme court interpreted the Modification of Alimony Act 23

19. 213 Ga. 533, 100 S.E.2d 181 (1957).
20. 213 Ga. 648, 100 S.E.2d 734 (1957).
21. 214 Ga. 152, 103 S.E.2d 514 (1958).
22. 213 Ga. 589, 100 S.E.2d 431 (1957).
23. Ga. Laws 1955, p. 630.

[Vol. 10



DOMESTIC RELATIONS

in Perry v. Perry,24 wherein it was held that where the act provided
that there may be a revision of a judgment providing permanent ali-
mony upon a showing of a change in the "income and financial
status of the husband" as meaning "income or financial status", as
this was stated to have been their interpretation of the legislative
intent. This case also held that it was proper to seek a modification
of alimony judgment and a change of custody of the minor child of
the parties in the same action, and it was not necessary to file a
separate custody proceeding by habeas corpus. This case involved
a petition wherein it was alleged that the wife poisoned the mind
of the son against the petitioning father, and it was held that proof
of the conditions as therein enumerated would constitute circum-
stances upon which the court would be authorized to consider a
change of custody based thereon.

In Moseley v. Moseley, 25 a case wherein the defendant in a divorce
action filed a petition for modification and setting aside the ver-
dict and judgment and sought to introduce evidence of insanity on
the part of the plaintiff to which the custody of the minor children
was originally given, the court held that "good and sufficient
grounds" for setting aside a decree of divorce.as used in Code Sec-
tion 30-101 means those which were in existence at the time the
decree was entered, and that one could not try his case again on the
merits by a motion to modify and set aside the judgment there
obtained.

Probably one of the most interesting cases involving domestic re-
lations to come out during the past year was Stanton v. Stanton.26

In support of her allegations of cruel treatment on the part of the
husband, the plaintiff set forth the fact that the defendant husband
tried to persuade the plaintiff to become a Catholic, continuously
nagged at her and laughed at her about it, became highly emotional,
flying into rages, carrying the argument long into the night causing
her physical and nervous exhaustion. The defendant husband stated
that he was only practicing and exercising his religious beliefs as
a Catholic. The court held that, though the fundamental law of
the land guarantees freedom of religion, the manner in which one
spouse practices his or her religious belief may constitute cruel treat-
ment, and the excess of religious zeal will not excuse such cruelty on
any theory of constitutional guaranty of religious freedom. Also, the
defendant husband did not deny his wife was a fit and proper per-

24. 213 Ga. 847, 102 S.E.2d 534 (1958).
25. 214 Ga. 137, 103 S.E.2d 540 (1958).
26. 213 Ga. 545, 100 S.E.2d 289 (1957).
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son to have custody of the children but insisted upon an antenuptial
contract to rear the children in his religious faith though the children
be awarded to the mother. This was a matter of first impression in
the courts and the supreme court held that the welfare of the child
is controlling in determining the right of custody, and contracts of
the parents concerning the religious training of their children will
not be enforced in this state. The parent to whom the custody is
awarded is not bound by such a contract, and the court did not
err in striking from the defendant's answer the antenuptial contract.

In another case involving custody, Mote v .Mote,27 the supreme
court held that the trial court had no power to punish a violation
of a custody order by contempt proceedings where there is no ex-
press prohibition in the decree that the defendant violated. The court
held that, in decreeing the rights of the parties, the trial court can
direct the party as to the time and manner of surrendering the child
to the other's custody and upon failure to carry out such order
or command, the court may punish by contempt proceedings.

In a habeas corpus proceeding by the mother to obtain custody of
the minor children, the case of Chumley v. Irwin2s held that when
an award of custody, is made in a divorce proceeding, the award is
permanent and final until a sufficient change of condition is shown,
and this is true despite any language of the trial judge which may
attempt to make the award temporary or to retain jurisdiction of
the children so as to change the award at a later date. The court
held that a trial judge has no authority to do this and any such
attempt is mere surplusage.

In another case of a very similar nature, Murphey v. Mui-phey,2 9

the court held that the facts shown were sufficient to show substan-
tial change in circumstances affecting the welfare of the children
where it was shown that they were extremely nervous and emotion-
ally upset, and that the mental and physical health of the children
had deteriorated since the original award of custody.

In Wade v. Wade,30 the wife attempted to attack a divorce decree
obtained by the husband in Tennessee wherein he was granted the
custody of the children, on the ground that the husband had not been
a resident of Tennessee for the required length of time and perpe-
trated a fraud on the Tennessee court. The court held that the
full faith and credit clause of the Constitution had no application to

27. 214 Ga. 134, 103 S.E.2d 565 (1958).
28. 213 Ga. 537, 100 S.E.2d 199 (1957).
29. 213 Ga. 401, 99 S.E.2d 77 (1957).
30. 213 Ga. 886, 102 S.E.2d 557 (1958).
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a decree of divorce where the defendant was a nonresident, made
110 appearance, and the only service had was by publication, and
such decree is subject to collateral attack showing that the court
rendering the same was without jurisdiction, but this is not true
where, as here, there has been personal service on the defendant
and she appears and defends and that such a decree is not subject
to attack in the courts of this state.

Another interesting case was that of Adams v. Adams,31 which in-
volved the question of voluntary condonation. Here there were five
or six previous separations on account of the defendant's cruel treat-
ment, in explanation of which the plaintiff testified that each time
that he left the defendant it was on account of such mistreatment
as there set forth and each time he resumed marital relations with
her it was on the condition that there would be no more violence
or temper tantrums and alleged that the cruelty on the part of the
defendant was continuous and steadily grew worse until it became
unbearable. The court held that this was not refuted by the defen-
dant's evidence and the court did not err in failing to charge with-
out request the law relative to voluntary condonation and cohabitation.
This case also held that the jury was authorized to find an implied
trust on behalf of the plaintiff in one half of the property contributed
to jointly by the parties. There were two dissenting opinions in this
case.

In the case of Hill v. Hill,32 it was held that after a hearing and
temporary alimony and attorney's fees are denied and thereafter a
temporary and permanent alimony agreement is entered into in "com-
plete settlement of alimony both temporary and permanent", that
counsel for the defendant is not entitled to have the court grant
him attorney's fees, although he contends that the agreement was
made without his knowledge or consent. The court quotes Harrison
v. Harrison,3 3 concerning attorney's fees being awarded as an intrin-
sic part of temporary alimony in order to enable the wife to contest
the issues between herself and the husband.

Finally, there were two cases during the past year involving adop-
tion. In one, Chastain v. Herman,34 the court held that where two
months prior to the birth of the child the mother is induced to sign
a consent for adoption when the child is born, she can repudiate
the agreement in writing without showing any cause and withdraw

31. 213 Ga. 875, 102 S.E.2d 566 (1958).
32. 214 Ga. 112, 103 S.E.2d 105 (1958).
33. 208 Ga. 70, 65 S.E.2d 173 (1951).
34. 213 Ga. 577, 100 S.E.2d 430 (1957).
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her consent at any time before final judgment of adoption is ren-
dered. The court held that Georgia Laws 1957, p. 367 could have
no application in the present case since the consent was entered into
prior, to the approval of this act. This same act is attacked as uncon-
stitutional in Ellis v. Woods, 3 the act providing that consent of the
parents to the adoption when freely and voluntarily given may not
be revoked as a matter of right. However, the court does not reach
the constitutional question in that it decided that since the child
was born in wedlock it is presumed to be the legitimate child of the
husband, and where the consent of the father was not obtained in
addition to the consent of the mother, that evidence of legitimacy
was not overcome by the testimony that the adoption proceedings and
consent agreement were invalid for failure to secure consent of the
father as well as the mother.

35. 214 Ga. 105, 103 S.E.2d 297 (1958).


