
DAMAGES

By CHARLES A. MOYE, JR.* and TERRY P. McKENNA * *

The General Assembly of Georgia during the 1958 regular session
enacted but a single statute of general interest dealing with the sub-
ject matter of damages.

Act No. 551 provides for retraction of libelous statements made
by newspapers. In any action for libel the publisher would be en-
titled to show a retraction was made and avoid imposition of puni-
tive damages. In all actions for libel the publisher would be entitled
to plead the publication of a correction or retraction in mitigation
of damages.

DECISIONS

The cases decided during this survey period are somewhat limited
in number and in large part simply involved the application of long
established principles of the law of damages.

In several cases the court of appeals was faced again with the re-
current problem of the proper formula for the termination of life
expectancy and work expectancy in actions for permanent decrease
in capacity to labor and earn money.

In W. C. Puckett v. J. F. Kelly 2 the plaintiff sought damages for
personal injuries incurred when an automobile driven by the de-
fendant struck the rear of a trailer which defendant was pulling with
his tractor. Error was assigned on the trial court's charge "because
the court confused the formula of life expectancy and work expec-
tancy." The court's charge included the following statements:

In determining this amount [i.e. permanent decrease in earn-
ing capacity] you would take into consideration the fact that
men's capacity to labor and earn money rarely ever remains
undiminished to old age. You will also take into considera-
tion the fact that men frequently voluntarily abstain from
labor, and that loss of employment, dullness in business,
sickness, voluntarily abstaining from employment, increased
infirmities of age and other things independent of the al-
leged injury may contribute to diminish the gross amount
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1. Ga. Laws 1958, p. 54.
2. 96 Ga. App. 225, 99 S.E.2d 691 (1957).
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of the alleged loss of earning capacity. 3

The court of appeals held that the inclusion of these statements in
the court's charge sufficiently met the rule of Atlantic Coast Line R.
Co. v. Thomas4, that a charge to the jury as to damages for perma-
nent injury which failed to instruct the jury to consider diminution
of earning capacity in declining years is erroneous.

Limbert v. Bishop5 also dealt with an action for permanent re-
duction of plaintiff's earning capacity. Here the court of appeals
agreed that "impaired capacity to earn money" is "an item of recov-
ery for a pecuniary loss resulting from a physical injury" and that
"impaired ability to labor" is "an element of pain and suffering".,
The court also reiterated the rule that the fact that some person,
other than the tortfeasor, pays to one injured by the tortfeasor, an
amount equal to the amount the injured person would have earned
absent the injury, cannot be shown in mitigation of the amount due by
the tortfeasor to the person injured for lost time, and this is true
even though it is the employer of the injured person who makes
such payments.

In still another case on this subject7 the court held that in an ac-
lion for permanent loss of earning capacity where a mortality table
is introduced into evidence and sent to the jury for use in fixing
damages, the jury must be instructed clearly and distinctly when
and how the table should be used and that it may not be used if
the jury should find only a temporary loss of earning capacity.

Two cases involved the award of attorney's fees and other expenses
of litigation. In the first case s the court merely repeated the rule
that under Code § 20-1404 attorney's fees may be awarded where
the defendant "has acted in bad faith, or has been stubbornly liti-
gious, or has caused the plaintiff unnecessary trouble and expense",
but that refusal by the defendant to pay a disputed claim, without
more, is not sufficient to entitle a plaintiff to attorney's fees.

In the second case9 the court held that while three elements were
included in Code § 20-1404 with respect to when attorney's fees
and other expenses of litigation may be recovered, "any one of
these three species of bad conduct" 10 is sufficient to authorize re-

3. 96 Ga. App. 225, 239, 99 S.E.2d 691, 700 (1957).
4. 83 Ga. App. 477, 64 S.E.2d 301 (1951).
5. 96 Ga. App. 652, 101 S.E.2d 148 (1957).
6. 96 Ga. App. 652, 658, 101 S.E.2d 148, 153 (1957).
7. Brookhaven Supply Co. v. Newman, 96 Ga. App. 709, 101 S.E.2d 226 (1957).
8. Murphy v. Morse, 96 Ga. App. 513, 100 S.E.2d 623 (1957).
9. Employers Liability Assurance Corp. v. Sheftall, 97 Ga. App. 398, 103 S.E.2d

143 (1958).
10. 97 Ga: App. 398, 404, 103 S.E.2d 143, 148 (1958).
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covery of attorney's fees and there need not be occurrence of two
or more of the three elements.

Spainhour v. Nolindt1 involved an action by a contributor for re-
covery of the balance due on a contract to move certain buildings
and a cross action by the home owner claiming damages to the.
house by the contractor in moving it to the new location. Nolind
sought recovery of $1"086.63 alleged to be due on an oral contract
to move Spainhour's barn, garage a partment and home for an agreed
price of $2500.00. Spainhour filed a cross action alleging the value
of the house was reduced from $15,000 to $11,000 and the garage
apartment from $5,000 to $4,000 and prayed judgment of $6,413.37
being the amounts paid by Spainhour plus the damages to the
buildings caused by Nolind. Siibsequenly, by amendment, Spainhour
alleged in an added paragraph that the reasonable cost of restoring
the house to the condition it was in before it was moved by Nolind
was in the amount of $4,000. Nolind filed no demurrers to those
pleadings. After verdict for plaintiff, on appeal, it was urged that
the correct measure of damages was stated in the amendment but
not in the original allegations of the cross action. First holding that
since there was no special .demurrer filed to the equivocation on
the measure of damages there could be no complaint on that ground,
the court of appeals paraphrasing the language of Small v. D. J. Lee
& Bros.1 2 said:

... the measure of damages in cases of this nature must neces-
sarily vary with the particular facts of the particular case and
must be determined by these facts. Where the defects in the
house after it has been moved may be remedied at a reason-
able expense and the house put back in substantially its orig-
•inal condition by repairing it, the cost of the repairs would
seem to be the measure of damages. However, where the dam-
ages are so extensive as to render it impracticable to repair
the house without completely tearing it down and rebuilding
it, but where, as it appears in this. case, the house was still
capable of some utilization, it would seem that a more reas-
onable and logical measure of damages would be the diminu-
tion in the market value of the house after the damages, had
been done..

In ABC School Supply, Inc. v. Brunswick-Balke-Collender Co.,"3
citing Code § 20-1407, the court of appeals ruled that the measure
of damages for breach of' a contract giving an exclusive right to
sell specified goods in a particular area is "the profits of the enter-

11. 97 Ga. App. 362, 103 S.E.2d 154 (1958).
12. 4 Ga. App. 395' 397, 61 S.E. 831 (1908).
13. 97 Ga. App. 84, 102 S.E.2d 199 (1958).
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prise, after deducting the legitimate and actual cost of its execu-
tion".

Georgia Power Co. v. Pharr4 involved a dispute over the proper
measure of the value of an easement taken by condemnation. The
trial court had charged that the amount should be ascertained by
determining the difference between the' market value of the whole
tract before and after the condemnation of the right of way. The
court of appeals held this charge reversible error notwithstanding that
the court gave the proper measure of damages elsewhere in the
charge as the market value of the right of way taken by the con-
demner since the difference in the market value of the entire tract:
would necessarily include consequential, as well as actual, damage.

Daniel v. Robinson'5 restated the xule that in an action against
two defendants jointly for trespass the jury may return a verdict
against both defendants in the amount of the greatest damage done
by either or a verdict specifying the particular aihount of damage
done by, and to be recovered from, each defendant. Only in the latter
case must the verdict be entered severally against each defendant.

T. C. Powell v. C. 0. Barker,'6 dealing with the right to contribu-
tion between joint tortfeasors held that whether a recovery arose
from an ex delicto or ex contractu -action it was merged into the
judgment so as to become a debt. Thereafter a claim for contribu-
tion between tortfeasors cannot be set off by one in an ex delicto
action brought by the other even though the same transaction gave
rise to both actions.

In other cases, applying well settled principles to various factual
situations, the court held: (1) that punitive damages may not be
recovered in an action invloving simple negligence where there is
no willful misconduct, malice', fraud, wantonness or oppression;17

(2) that there can be no recovery for injury to property in the ab-
sence of evidentiary facts showing the actual amount of damage in-
flicted upon the property;18 (3) that recovery for pain and suffer-
ing is permissible in an action for abuse of process;' 9 and (4) that
a petition which fails to show the market value of personalty before
and after an event allegedly causing an injury to the personalty is
subject to general demurrer.20

14. 97 Ga. App. 223, 102 S.E.2d 658 (1958).
15. 96 Ga. App. 342, 100 S.E.2d 94 (1957).
16. 96 Ga. App. 592, 101 S.E.2d 113 (1957).
17. Hubbard v. Ruff, 97 Ga. App. 251, 103 S.E.2d 134 (1958).
18. Sweat v. Ehrensperger, 97 Ga. App. 381, 103 S.E.2d 60 (1958).
19. Chamberlin Company of America v. Mays, 96 Ga. App. 755, 101 S.E.2d 728

(1957).
20. Driggers v. Atlanta Gas Light Co., 97 Ga. App. 502, 103 S.E.2d 586 (1958).
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