
CRIMINAL LAW

By H. T. O'NEAL, JR.*

From a case originating in the Juvenile Court of Fulton County the
court of appeals has handed down a decision' which greatly clarifies
the jurisdiction of juvenile courts in Georgia. The minor involved in
the case was a resident of DeKalb County but had committed a num-
ber of felonies in Fulton County. The Juvenile Court of Fulton Coun-
ty assumed jurisdiction over him for the purpose of taking corrective
action regarding the crimes. A plea to the jurisdiction was interposed
contending that only the juvenile court of the county of the minor's
residence had jurisdicion to take action in the case. This plea was
overruled by the trial judge who proceeded to assume jurisdiction
over the minor and handle the case. The court of appeals reversed
this ruling and held that it is the fact of residence of the minor which
determines jurisdiction of a juvenile court rather than the situs of
commission of the crime. It also pointed out that the only court in
Fulton County which could properly assume any jurisdiction in the
case would be its superior court, the jurisdiction of which, of course,
would be determined by the fact that the crimes were committed
within the limits of the county over which it had jurisdiction.

A rather unusual case is that of Howington v. State.2 It involved a
matter in which a superior court judge transferred a prisoner awaiting
trial under a murder indictment to a jail in another county to await
trial. This was apparently done of the judge's own volition, and was
premised on the fact that the jail facilities of the county in which
the indictment was pending were for some reason overtaxed. The
validity of the order was brought into question when it was exhibited
in a habeas corpus proceeding as the cause of detention by the au-
thorities of the. county in which the prisoner was incarcerated. The
supreme court, in reversing the decision of the trial court, held that
the order transferring the prisoner to another county to await trial
was void in that the judge had no authority whatsoever to make it.
It pointed out that the law places the responsibility for the safe and
proper detention of prisoners upon the sheriff rather than upon the
judge.

During the period under survey another case 3 construing the power
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1. Whitman v. State, 96 Ga. App. 730, 101 S.E.2d 621 (1957).
2. 213 Ga. 664, 100 S.E.2d 726 (1957).
3. Simmons v. State, 96 Ga. App. 718, 101 S.E.2d 111 (1957).

(52)



CRIMINAL LAW

of a judge to revoke a probation sentence has been decided. The pro-
position expounded in the case is not entirely new, 4 but the opinion
contains certain things which at least suggest that the case might be
the foundation for far-reaching decisions in the future. The defendant
was put on a probation conditioned upon his compliance "'vith the
rules and regulations of the State of Georgia Probation System." The
probation was subsequently revoked, after proper notice and hearing,
and the defendant was ordered to serve out the sentence in the peni-
tentiary. The court of appeals reversed the trial court on the ground
ihat the original probation sentence failed to specify the conditions
under which the sentence was probated, hence it worded a complete
discharge of the defendant and could never be revoked. As pointed
out above, there is nothing particularly novel in the statement of that
rule of law. It has been repeatedly held5 in the past that a probated
or suspended sentence will effect a discharge of a defendant unless it
contains the conditions upon which the probation or suspension is
piedicated. The significant thing about the sentence here in question
is that it did attempt to impose certain conditions of probation, viz,
"the rules and regulations of the State of Georgia Probation System."
This appears to be an effort by the sentencing judge to incorporate
in his sentence whatever rules and regulations the State Probation
System may have. Thus it can be seen 'hat the court of appeals may,
in effect, be holding that no such incorporation by reference is per-
missible in a probation sentence and that it is essential for every
rule and condition to be spelled out in the sentence itself. The true
meaning of this decision is of great importance because the great
majority of courts of this state do incorporate by reference the condi-
".ions of their suspended and probation sentences. No implication
is made that a decision prohibiting incorporation by reference would
be wrong. On the contrary, it would be a most desirable rule in that
the small additional effort and expense which would be required to
write out in full the exact sentence of a defendant would be more
than offset by the swift, sure, and just decision which would be reached
when any revocation of probation is proposed.

The case of Sides v. State' is a credit to the supreme court and
should be a substantial instrument of justice in the future handling of
criminal cases in our trial courts. The defendant in that case was put

4. Cross v. Huff, 208 Ga. 392, 67 S.E.2d 124 (1951).
5. Cross v. Huff, 208 Ga. 392, 67 S.E.2d 124 (1951); Fowler v. State, 85 Ga.

App. 876, 70 S.E.2d 599 (1952); Morgan v. Foster, 208 Ga. 630, 68 S.E.2d
583 (1952).

6. 213 Ga. 482, 99 S.E.2d 884 (1957).
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on trial for rape after he had been formally arraigned for that offense
and several other offenses in the presence of a group of jurors from
which 'he jury was to be selected to try the rape case. Counsel for the
defendant objected to this being done in the presence of the jurors
and moved a continuance of the case. This was denied by the trial
judge. Upon appeal of the case, the supreme court reversed this ruling
and held that this procedure of advising the jurors of the pendency
of a number of different felonies against the defendant was prejudicial
and was destructive of the right to a fair and impartial trial. This
decision should spell the end of this and several other devices by
which jurors have heretofore been advised that multiple charges
were pending against the man about to be put on trial.

In the trial of a criminal case when an attorney for the defendant
makes a statement of fact "in his place," that statement is to be taken
as true unless it is discredited in one or more of the methods rec-
ognized by law.T He is an officer of the court and as such is entitled
to credit unless his statements in his place are discredited or disproved.
Defense attorneys, however, are under the same prohibition against
arguments as to the possible actions of the clemency granting agencies
as are the prosecuting attorneys. A clear holding that the statute8

prohibiting this argument in a criminal case applies alike to both
sides is the case of Golden v. State.9

Another decision of the supreme court, Tanner v. State,10 is note-
worthy and is deserving of careful study. The case arose upon an in-
dictment for murder. During the course of the trial the state offered
the testimony of a person who related what he had heard a woman
testify at a commitment hearing in the case. The state made a showing
that the woman was ill and could not come to court, and the testi-
mony she gave at the commitment hearing was admitted in evidence
over the timely objection of the defense. A Georgia statute1 provides
that "the testimony of a witness since deceased, or disqualified, or
inaccessible for any cause, given under oath at a former trial . . . , may
be proved by anyone who heard it, and who professes to remember
the substance of the entire testimony as to the particular matter about
which he testifies." It is obvious from the facts stated above that the
controversy in this case revolves around the construction of the clause
in the statute "inaccessible for any cause." In its effort to properly

7. Whitehead v. State, 96 Ga. App. 382, 100 S.E.2d 139 (1957).
8. Ga. Laws 1955, p. 191.
9. 213 Ga. 481., 99 S.E.2d 882 (1957).

10. 213 Ga. 820, 102 S.E.2d 176 (1958).
11. GA. CODE ANN., § 38-314 (1954 Rev.)
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construe this very important statute the court dealt with a substantial
number of decisions from other jurisdictions. It reached the con-
clusion that "inaccessible" within the meaning of the Georgia statute
referred to such situations as inability to find a witness or the absence
of the witness from the state, but it did not cover the matter of a wit-
ness who was available but who happened to be ill at the time of the
trial. It would appear that the decision is a wise and judicious one,
for the statute in question could be the instrument of skullduggery
unlimited unless it is most cautiously applied.

Two cases will now be dealt with which rule upon variances between
allegata and probata. Each year dozens of decisions are made which
deal with sufficiency of evidence to support a given charge, and such
matters are generally without much interest insofar as scholarly
law journals are concerned. Even so, it occasionally happens that such
cases do have a substantial impact from a purely legal standpoint.
Such a case is Davis v. State.12 The case arose from an indictment for
assault with intent to murder with a large stick. The trial court
charged the jury the law governing assault with intent to murder
and also that relating to assault and battery. In charging the law
of assault and battery, the judge charged the jury that "the least
touching of another in anger is a battery." The defendant was con-
victed of this crime. The excerpt quoted from the charge of the
court is a correct definition of a battery and the court of appeals rec-
ognized it as such. However, it reversed the trial court for giving
this charge on the ground that it was inapplicable in a case tried
under an indictment charging an assault with a big piece of wood in
that it authorized the jury to convict if they found that the defendant
even touched the victim with his hand. Such a conviction, it ruled,
could not be upheld under the indictment charging assault with a
piece of wood. There is still another case in which the language of
the indictment proved the downfall of the prosecution. Farris V.
State13 involved an indictment for cheating and swindling with one
Gerald Martin named as the victim. Martin testified that he was in
fact the one who had turned over the money in question to the de-
fendant but that it was not his personal money but money which had
been handed to him by other persons. He swore that he had not turn-
ed over any money of his own but that the money taken by the de-
fendant belonged to persons other than himself. This was held to be
a fatal variance between allegata and probata.

12. 97 Ga. App. 342, 103 S.E.2d 86 (1958).
13. 96 Ga. App. 320, 99 S.E.2d 911 (1957).
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The case of Maxwell v. State14 was a prosecution for involuntary
manslaughter in the commission of an unlawful act which has brought
about an important decision concerning construction of our traffic
laws. It involved a situation wherein the defendant, while driving his
vehicle on a public highway, passed another vehicle traveling in the
same direction at a place on the highway where a yellow line was
in existence on the highway to the right of the center line and in
the lane in which the defendant was supposed to be traveling. Such
a yellow line is the traffic device used by the State Highway Depart-
ment to signify a no-passing zone. In thus passing the vehicle the de-
fendant brought about a wreck in which a person was killed. The
unlawful act relied on by the state to sustain the conviction was the
passing at the place where the yellow line existed. This conviction
was reversed by the court of appeals on the ground that the violation
of this yellow line did not amount to an unlawful act. It held that
for a violation of a traffic device to be unlawful, and therefore penal,
the traffic device would either have to be defined by state law, or its
meaning and purpose would have to be obvious to an ordinary in-
dividual observing it as he went along the highway. It held that a
mere yellow line painted on the highway could not be said to fall
in either category, hence a failure to observe it would not be an
unlawful act.

Practically every year Georgians involved in some phase of the il-
legal whiskey racket come up with a number of ingenious devices
to try to escape the long arm of the law, but during the particular
period under survey they have been unusually inactive. Only one
new device has been advanced by them during all this time. In the
case of Raines v. State15 the defendant was prosecuted for selling
whiskey, the particular method being that he was caught selling
"mixed drinks." These consist of a shot of tax-paid whiskey mixed
with any of a number of carbonated soft drinks. The defendant con-
tended that what little whiskey he put in his drinks merged with
the other ingredients, lost its true identity, and emerged as a simple
beverage containing less than twelve per cent alcohol, and was there-
fore not any violation of the Alcohol Control Act. The court de-
clined to go along with this theory and preferred to hold that the
whiskey never lost its identity, hence its sale was a crime.

14. 97 Ga. App. 334, 103 S.E.2d 162 (1958).
15. 96 Ga. App. 727, 101 S.E.2d 589 (1957).
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