
CONTRACTS
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Two cases decided during the survey period dealt with the defense

that the written contract sued on had been signed by the defendant
without having read it. The Georgia rule, which has been frequently

applied, provides that a party signing a contract is bound by its con-
tents unless his failure to read it was brought about by some "mis-
leading artifice or device" practiced by the other party as would reas-
onably prevent him from reading it. Further, such a person is not
justified in relying on representations made by the other party as

to its contents unless a confidential relationship exists.

In B. E. Robuck v. Walker1 it was alleged that defendant was in

the process of reading the document which had been prepared by
plaintiff when an officer of plaintiff took the instrument from defen-

dant and began to read and expound from it. The officer of plaintiff
then purportedly read a provision from the document which in fact was
not contained therein. The court of appeals in applying the above

rule had held that a jury question was presented on whether such trick
or artifice had been practiced as to reasonably prevent defendant from
reading the contract. 2 The supreme court reversed the court of appeals
on the ground that the allegations of the answer were wholly insuffi-

cient to show defendant was induced to sign by any misleading
artifice or device. The opinion contains the following quotation from
an earlier Georgia decision:

The law will protect the innocent against fraud.., but
it demands of everyone that he make use of his own facili-
ties to avoid being defrauded.... It is essential to all business
relationships that the validity and solemnity of written con-
tracts, freely and voluntarily executed, be upheld.3

The decision in the principal case goes to extreme lengths to pro-
tect written agreements. The position of the court of appeals that the
allegations at least presented a jury question strikes a better balance
between rights of the gullible on the one side and the intentional
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1. 212 Ga. 621, 94 S.E.2d 696 (1956).
2. Walker v. Robuck, 93 Ga. App. 820, 93 S.E.2d 178 (1956). For a discussion

of this case see, Wilson, Contracts, 8 MERCER L. REV. 45 (1956).
3. Lewis v. Foy, 189 Ga. 596, 601, 6 S.E.2d 788, 791 (1940).
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inisrepresentator on the other. The soundest reasoning on this
problem was aptly expressed by Bourquin, J., in Fiorito et al. v. Clyde
Equipment Co.4 as follows:

. . . the better principle and the trend of authority in fur-
therance of common honesty in bargaining are that fraud is
fatal, whatever its form or strategy, that a writing procured
without reading, by misrepresentation of its contents, is viti-
ated b the fraud as much as though agreement to the contents
had been secured by misrepresentation, and that he who thus
signs without reading is entitled to relief in equity. Other-
wise is to punish virtue and reward vice, to discourage gen-
erous confidence and to encourage vicious betrayal, to abuse
the function of courts and to do violence to the spirit of jus-
tice. That the aggrieved party was negligent and foolish to
believe the other, who proves to be a knave, is a derisive and
arrogant defense, offensive to a court of equity, ought not to
be favored, is unworthy to be the basis of decision, and is
unnecessary to maintain the integrity of written instruments.

The rule that a person is bound by the documents he signs was
properly applied in Heath v. Georgia Military Academy 5 where the
defendant signed an application stating that he had read the school's
catalogue and consented to be bound by the provisions contained
therein. The defendant in fact had not read the catalogue but there
was no claim that its contents had been misrepresented to him.

Two cases recognized the right of a third party to sue in his own
name on a contract made for his benefit pursuant to a 1949 statute.6

In Pacific National Fire Ins. Co. v. Cummins Diesel of Ga.7 the right
of a materialman to maintain an action on a contractor's bond was
upheld, but a judgment for the plaintiff was reversed on procedural
grounds. Simonton Construction Co. v. Popes allowed a subcon-
tractor to claim the benefit of a provision in a contract between the
prime contractor and the State Building Authority regarding the
rights of subcontractors.

J. 0. Wright v. Polk General Hospitals, Inc.9 presented a problem
of consideration. The defendant signed a hospital bill "as person
responsible for bill" at the time his brother was released from plaintiff
hospital. The court held that even if the bill should be treated as a

4. 2 F.2d 807, 809 (9th Cir. 1924).
5. 95 Ga. App. 245, 97 S.E.2d 601 (1957).
6. Ga. Laws 1949, p. 455. For a discussion of other cases interpreting this statute

see Wilson, Contracts, 2 MERCER L. REV. 29 (1950).
7. 213 Ga. 4, 96 S.E.2d 881 (1957).
8. 95 Ga. App. 211, 97 S.E.2d 590 (1957).
9. 95 (a. App. 821, 99 S.E.2d 162 (1957),
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promise to pay it was unenforceable for lack of consideration. The
services were rendered before the promise was made and the plaintiff
incurred no legal detriment by releasing defendant's brother because
it was under an obligation to release him whether or not the bill was
paid.

The plaintiff sued for breach of an exclusive real estate agency
contract in Dowling v. Southwell.10 The contract, executed on October
28, 1953, provided for an exclusive agency for six months and further
stated that if the property was sold within three months after the
termination of the agreement to a prospect who had been submitted
by the agent during the life of the contract the agent would be entitled
to a commission. Plaintiff agent found a prospect during the term
of the agreement but defendant withdrew the property from the
market. Later, on March 2, 1955, defendant sold the property to plain-
tiff's prospect. The court based its decision for the defendant on the
following undoubted rules: (1) Parties may mutually rescind a con-
tract. (2) A contract may be rescinded by conduct as well as by
words.

Applying these principles to the case at hand, it was found that
when defendant withdrew the property and plaintiff made no further
effort to consummate the sale the parties abandoned the contract and
thus by implication rescinded their agreement. Although this analysis
is probably sound, it is difficult to understand why the court did
not simply state that the time had expired. The contract contemplated
sales to be made within nine months and here the sale took place
more than fourteen months after the contract was executed.

Two cases presented problems of accord and satisfaction. In one
case" an employee was given a check which contained a statement on
its face reading, "In full settlement of account." The employee took
the check to the bank and had it certified. Applying the rule of Rivers
v. Cole Corp. 12 to the effect that acceptance of a smaller amount than
due, tendered on condition of full payment, satisfies the entire debt,
an accord and satisfaction was held to have resulted. Certification
was payment as far as the drawer was concerned.

However in another case1 ' acceptance of a check for a smaller amount
to which was attached a balanced statement showing ledger balance

10. 95 Ga. App. 29, 96 S.E.2d 903 (1957).
I1. Mitchell v. Asbury, 94 Ga. App. 465, 95 S.E.2d 341 (1956).
12. 209 Ga. 406, 73 S.E.2d 196 (1952).
13. American Associated Companies v. Vaughan, 213 Ga. 119, 97 S.E.2d 144 (1957).
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was held to present a jury question as to whether the check was given
on condition of full satisfaction.

In B. L. Montague Co. v. Somers,14 plaintiff contractor made
a written offer to defendant to furnish materials for certain con-
struction work for a sum of $110,000. The instrument stated, "No state,
federal or local taxes are included in this contract." Upon receipt,
defendant sent a written instrument to the plaintiff covering the same
subject matter and which contained the statement, "For lump sum
price of $110,000." The plaintiff signed this document. The question
presented was whether the Georgia sales and use tax was included
in the $110,000 price term. The plaintiff claimed that the defendant's
writing was an acceptance of plaintiff's offer which expressly excluded
these taxes from the price. However, the court of appeals held that
defendant's writing varied plaintiff's offer and was thus a counter offer
rather than an acceptance. "Lump sum" was interpreted as including
these taxes and consequently varying plaintiff's offer. The contract
was formed when plaintiff signed defendant's writing.

The defendant in Barnes v. Didschuneit'5 alleged in his cross peti-
tion that an agreement had been made whereby defendant was to
locate real estate to be purchased by the plaintiff, resold and the
profits divided. The court held that although agreement may have
been originally unenforceable for lack of mutuality, contracts did
come into existence each time the defendant actually located such
land, thus accepting plaintiff's offer.

The agreement sued on in Jones v. Ely 6 was too indefinite to be
enforceable. The court observed:

There is a difference between ambiguity, which imports
doubleness and uncertainty of meaning, and that degree of
indefiniteness which imports no meaning at all. The former
may be explained by parol. The latter cannot be merely ex-
plained, but a deficiency must be supplied . . .17

A contract whereby the parties pooled their tickets on a drawing
for an automobile with the agreement that they would share the pro-
ceeds in the event one of their tickets was drawn was unenforceable
in Bloodworth v. Gay.'8 Lotteries being illegal, contracts dealing with
lotteries contravene public policy.

14. 94 Ga. App. 860, 96 S.E.2d 629 (1957).
15. 94 Ga. App. 661, 96 S.E.2d 216 (1956).
16. 95 Ga. App. 4, 96 S.E.2d 536 (1957).
17. Ibid at page 539.
18. 213 Ga. 51, 96 S.E.2d 602 (1957).

1957]



56 MERCER LAW REVIEW

In Wilson v. Roberts19 an attorney sued his client to recover fees
for representing client in an action wherein the federal government

was attempting to condemn client's slot machines. The client defended

on the ground that employment of the attorney was against public pol-
icy. The court held for the plaintiff saying that the client had a right

to protest condemnation of his property even if it was contraband.

If he had the right to protest, it was not contrary to public policy
for him to employ counsel.

A real estate broker in Atlanta Realty Co., Inc. v. Champion2° sued

on an agency contract which, among other things, provided that the
broker would find a purchaser for cash or upon terms satisfactory
to defendant. The petition failed to state a course of action in that

it failed to allege that the prospective buyer found by broker was
willing to pay cash or on terms satisfactory to the seller defendant.

19. 95 Ga. App. 68, 96 S.E.2d 636 (1957).
20. 94 Ga. App. 136, 93 S.E.2d 781 (1956).


