
CASENOTES

CONFLICT OF LAWS-IN PERSONAM
JURISDICTION OF FOREIGN CORPORATIONS-
SERVICE OF PROCESS OUTSIDE FORUM STATE

Petitioner, a beneficiary of a life insurance policy, brought an action
in the Texas District Court to enforce a judgment recovered by her
in California against the defendant insurance company, a Texas cor-
poration. The California court had based jurisdiction on statute
subjecting foreign corporations to suit on insurance contracts with
residents of that state, even though such companies could not be
served with process within its boundaries. The Texas company had
no offices or agents in California and had apparently never solicited
or done insurance business in California apart from policy involved.
The lower court refused to enforce the judgment on the ground that
it was void under the Fourteenth Amendment because service of
process was made outside California and the Texas Court of Civil
Appeals affirmed. On Certiorari to the Supreme Court of the United
States, held, reversed. Where insurance contract was delivered in
California, premiums were mailed from there, and insured was resi-
dent of California at time of death, suit had substantial connections
with that state sufficient to meet requirements of due process. McGee
v. International Life Insurance Co., 355 U.S. 220, 78 S.Ct. 199, 2 L.Ed.
2d 223 (1957).

Originally the opinion prevailed that a corporation could only
be sued in the state that created it, even though it was active in many
jurisdictions. Bank of Augusta v. Earle, 38 U. S. (13 Pet.) 519,588,
10 L.Ed. 274,308 (1839). However, the expansion of corporate activi-
ties brought about the development of new theories to extend the
exercise of state judicial power over foreign corporations subject of
course to the limitations placed upon the states to enter binding in
personam judgments against persons not served with process within
their boundaries by the due process of law clause of the Fourteenth
Amendment. See Pennoyer v. Neff, 95 U.S. 714, 24 L.Ed. 565 (1877);
Riverside & Dan River Cotton Mills, Inc. v. Williams & Menefee, 237
U.S. 189, 35 S.Ct. 579, 59 L.Ed. 910 (1914). While jurisdiction may
be acquired over a foreign corporation by actual consent, Pennsyl-
vania F. Ins. Co. v. Gold Issue Min. & Mill. Co., 243 U.S. 93, 37 S.Ct.
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344, 61 L.Ed. 610 (1916), in the absence of such consent the courts
first relied on the theory of implied "consent" imposed upon corpora-
tions as a condition to doing business within the state. St. Clair v.
Cox, 106 U.S. 350, 15 S.Ct. 354, 27 L.Ed. 222 (1882). This fiction
of implied "consent" (See Judge L. Hand in Smolik v. Philadelphia
and Reading Coal and Iron Co., 222 F. 148 (S.D. N.Y. 1915) was
supplanted by the development of the presence theory which holds
a foreign corporation amenable to suit when it is doing business
within the jurisdiction to such an extent as to warrant an inference
that it is present there. St. Louis S.W.R. Co. v. Alexander, 227 U.S. 218,
33 S.Ct.. 245, 57 L.Ed. 486 (1913). Under the later theory the foreign
corporation coud be served with process, even though engaged purely
in interstate commerce, International Harvester Co. v. Kentucky, 234
U.S. 579, 34 St.Ct. 944, 58 L.Ed. 1479 (1914). In determining when the
corporate activities constituted doing business under the presence
theory, the courts held that isolated transactions were not sufficient,
Rosenberg Bros. Co. v. Curtis Brown Co., 260 U.S. 516, 43 S.Ct. 170,
67 L.Ed. 372 (1922); nor was mere solicitation by corporate agents,
Green v. Chicago, B K- 0 Ry., 205 U.S. 530, 27 S.Ct. 595, 51 L.Ed.
916 (1917), unless continuous additional duties were performed.
Michigan Aluminum Co. v. Alexander Casting Co., 190 Fed. 879 (E.D.
Mich. 1911). The Supreme Court in 1945 redefined the presence
theory when it held that "due process requires only that in order
to subject a defendant to a judgment in personam, if he be not present
within the territory of the forum, he have certain minimum contacts
with it such that the maintenance of the suit does not offend 'tra-
ditional notions of fair play and substantial justice'. " International
Shoe Co. v. State of Washington, 326 U.S. 310, 66 S.Ct. 154, 90 L.Ed.
95, 161 A.L.R. 1057 (1945). While the impact of the "minimum
contacts" theory was not immediately clear, McWhorter v. Anchor
Serum Co., 72 F.Supp. 437 (W.D. Ark. 1947) and many state courts
experienced confusion in its application, Murray v. Great U. Ry. Co.,
67 F.Supp. 944 (E.D. Pa. 1946), the Supreme Court definitely il-
lustrated that there had been an enlargement of the amenability
to suit of foreign corporations in jurisdictions where they had some
activity in Travelers Health Ass'n. v. Commonwealth of Virginia ex
rel. State Corporation Commission, 339 U.S. 643, 70 S.Ct. 927, 94 L.Ed.
1154 (1950). In that case the court held that the State of Virginia
could institute enforcement proceedings under its Blue Sky Law
against a foreign mail order insurance corporation, notwithstanding
that it solicited business in Virginia solely through the unpaid efforts
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of resident policyholders and was represented therein by no agents
whatsoever. And the interpretation of the International Shoe Co. case,
supra, by the Supreme Court of Vermont as being sufficiently broad
to allow isolated tortious activity to result in a proper subjection of
a foreign corporation to suit in the forum where the cause of action
arose out of that activity, Smyth v. Twin State Improvement Corp.,
116 Vt. 569, 80 A. 2d 664, 25 A.L.R. 2d 1193 (1951), has apparently
been vindicated by the McGee case, supra.

The "minimum contacts" of the instant case consisted of: (1) de-
livery of the contract in California, (2) mailing of the premiums
from there, and (3) insured's residence in the forum state. Since it
is difficult to conceive of any corporate activity which would not at
least equal these connections, one may surmise that the Supreme
Court has now practically removed all limitations placed upon the
amenability of foreign corporations to suit in jurisdiction where they
have some activity, provided of course that notice requirements are
met. It is interesting to note that Justice Black, who in a separate
concurring opinion in the International Shoe Co. case, supra, deplored
the criteria adopted in that case because such "elastic standards"
would give the court a broad discretion to invalidate state or federal
legislation if it did not conform to the court's idea of "natural
justice", wrote the unanimous opinion in the instant case.

-Roy M. THORNTON, JR.

CONSTITUTIONAL LAW-FOURTEENTH
AMENDMENT-NEGROES RESTRICTED FROM

WHITE ICE CREAM PARLOR

Defendants were convicted under statutes imposing criminal pen-
alties for interfering with the possession or right of possession of realty
privately owned. Held: Refusal of proprietors of ice cream and sand-
wich shop to serve Negroes in portion of shop reserved for white
clientele impaired no rights of the Negroes under the Fourteenth
Amendment to the federal constitution, and conviction affirmed. State
v. Clyburn_ N.C.-, 101 S.E.2d 295 (1958).

The Fourteenth Amendment guarantees the individual protection
from arbitrary and discriminatory action at the hands of the states,
Civil Rights Cases, 109 U.S. 3, 3 S.Ct. 18, 27 L.Ed. 835 (1883), but it
adds nothing to the rights of one citizen as against another. U.S. v.
Cruikshank, 92 U.S. 542, 23 L.Ed. 588 (1875). The operator of a private
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enterprise has the right to select the clientele he will serve and to make
such selection based on color. Madden v. Queens County Jockey Club,
269 N.Y. 249, 72 N.E. 2d 697 (1947); Terrell Wells Swimming Pool
v. Rodriquez, Tex. Civ. App., 182 S.W. 2d 824 (1944); Booker v.
Grand Rapids Medical College, 156 Mich. 95, 120 N.W. 589 (1909).
But, it is a violation of the Fourteenth Amendment for a state to
enforce covenants, agreements, etc., which discriminate because of
race, creed or color, although voluntary adherence to the terms of
such restrictive covenants is not unlawful. Shelley v. Kraemer, 334
U.S. 1, 68 S.Ct. 836, 92 L.Ed. 1161 (1948). Action of state courts and
of judicial officers in their official capacities is regarded as action
of the state within the meaning of the Fourteenth Amendment. Vir-
ginia v. Rives, 100 U.S. 313, 25 L.Ed. 667 (1880) ; Ex parte Common-
wealth of Virginia, 100 U.S. 339, 25 L.Ed. 676 (1880); Civil Rights
Cases, supra. The judicial act of the highest court of the state, in
authoritatively enforcing its laws, is the act of the state. Twining v.
New Jersey, 211 U.S. 78, 29 S.Ct. 14, 53 L.Ed. 97 (1908). The action
of state courts in enforcing a substantive common-law rule or statute
may, under the circumstances, result in a denial of rights guaranteed
by the Fourteenth Amendment, A.F. of L. v. Swing, 312 U.S. 321, 61
S.Ct. 568, 85 L.Ed. 855 (1941) '(peaceful picketing-freedom of discus-
sion); Cantwell v. Connecticut, 310 U.S. 296, 60 S.Ct. 900, 84 L.Ed.
1213 (1940) (breach of the peace-freedom of religion); Bridges
v. California, 314 U.S. 252, 62 S.Ct. 190, 86 L.Ed. 192 (1941) (con-
tempts by publication-Fourteenth Amendment, due process).

The instant case is clearly within the rule of a majority of the
jurisdictions that have decided this point. In view of the recent
Supreme Court decision in Penn. v. Board of Directors of City Trusts
of City of Philadelphia, 353 U.S. 230, 77 S.Ct. 806, 1 L.Ed.
2d 792 (1957), extending the operation of the Shelley doctrine to in-
clude private schools, there would be authority, should an appeal be
taken for the court to reverse the North Carolina court in the instant
case. However this would mean extending the Shelley doctrine one step
farther-to holding that enforcement of a criminal statute, in itself
non-discriminatory, could become discriminatory when the complain-
ant prosecutes for discriminatory reasons and thus finding state action
that discriminates because of race, creed or color. It is entirely pos-
sible that the court in its present overly protective attitude towards
Negroes, will find that enforcing the statute involved does, under
the circumstances, deprive the defendants of the "equal protection
of the laws", as guaranteed by the Fourteenth Amendment.

-C. EDWIN CHAPMAN, JR.
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CRIMINAL PROCEDURE-ARRAIGNMENT-
UNNECESSARY DELAY

Petitioner was apprehended at 2:30 P.M., taken to police head-
quarters and questioned in regard to a rape committed the day
previous. After extensive questioning including test by polygraph
which lasted until 10:00 P.M., petitioner confessed. He was detained
until the next morning and then brought before a commissioner for
arraignment some eighteen hours after arrest, although adequate fa-
cilities had been available during this period for arraignment. The
United States District Court for the District of Columbia convicted
and such conviction was affirmed upon appeal to the United States
Court of Appeals for the District of Columbia, whereupon petitioner
brought certiorari to the United States Supreme Court, Held: Re-
versed. Confession not admissible as evidence because of unnecessary
delay in arraignment before commissioner. Mallory v. United States,
354 U.S. 449, 77 S.Ct. 1356, 1 L.Ed. 2d 1479 (1957).

"An officer making an arrest under a warrant issued upon a com-
plaint . . . shall take the arrested person without unnecessary delay

before the nearest available commissioner or before any other nearby
officer empowered to commit persons charged with offense against
the laws of the United States." FED. R. CRIM. P. 5 (a). Arraignment
has always been a jealously guarded right of an accused, Crain v.
United States, 162 U.S. 625, 16 S.Ct. 952, 40 L.Ed. 1097 (1895), but
while the arraignment as a whole was relaxed a bit, Garland v. State
of Washington, 232 U.S. 642, 34 S.Ct. 456, 58 L.Ed. 772 (1913), its
individual components remain. It has long been established that a
confession, to be admissible, must be voluntary, Wilson v. United
States, 162 U.S. 613, 16 S.Ct. 895, 40 L.Ed. 1103 (1895). The diffi-
culty arises in determining what does and what does not destroy
the voluntariness of confessions. The general rule, followed in most
state courts, People v. Alex, 265 N.Y. 192, 192 N.E. 289 (1934), as well
as federal courts, Ward v. Texas, 316 U.S. 547, 62 S.Ct. 1139, 86 L.Ed.
1663 (1941), as to admissibility of confessions made during an il-
legal delay in arraignment was that such illegal delay was one of
the factors to be considered in determining the voluntariness of a
confession. This rule was narrowed drastically in 1942 in federal
jurisdictions when the Supreme Court held that an unreasonable
delay in arraignment was sufficient in itself to destroy the volun-
tariness of a confession. McNabb v. United States, 318 U.S. 332, 63
S. Ct. 608, 87 L.Ed. 819 (1942). A few years later the McNabb rule
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was modified by the Supreme Court to the extent that an illegal
delay would not invalidate a confession made during that delay
per se, but that evidence must show that the delay induced the con-
fession, either from psychological pressure or otherwise. United States
v. Mitchell, 322 U.S. 65, 64 S.Ct. 896, 88 L.Ed. 1140 (1944). Whether
this rule was established as a safeguard for human liberties or as a
punishment for over zealous police officers, Upshaw v. United States,
335 U.S. 410, 69 S.Ct. 170, 93 L.Ed. 100 (1948), is still in dispute
although the principle case seems to be based on the former. The
federal courts have, however, generally followed the strict interpre-
tation of the McNabb rule in invalidating the confession per se.
Carignan v. United States, f85 F.2d 954, (9th Cir. 1950).

With few exceptions the state courts have refused to follow the
strict McNabb rule and whether they will follow the principle case
is therefore doubtful. The decision in the principle case, while not
drawing any determinable maximum or minimum lines, narrows
down the time element of rule 5 (a) of the Federal Rules of Crim-
inal Procedure more distinctly than was done in the McNabb case.
Law enforcement officers have noted a definite upturn in those
crimes in which there is a difficulty of personal identification, pre-
sumably because the criminal element realizes that under the prin-
cipal case doctrine they can only be held a very short time without
arraignment. This has created a great deal of public feeling in re-
gard to the Mallory decision and the final answer to this perplexing
problem is yet to come. The courts are here dealing with a very
vague margin in protecting society from the individual and protect-
ing the individual from that self same society. The courts have found
it impossible to set time limits that would serve justice in each case
with its different facts and circumstances. Perhaps if there is to be
any clarification of this rule, it will have to come from a restatement
by the Congress.

J. ROGER THOMPSON

IMPLIED WARRANTIES-PRODUCTS BOUGHT
BY BRAND NAME-RETAILER'S LIABILITY

Plaintiff alleged injuries including loss of hair and abscesses of
the scalp resulting from use of "Miss Clairol" hair dye purchased at
plaintiff's direction by her husband by brand name from defendant,
a retailer. On appeal from summary judgment for defendant, Held:
facts sufficient to raise an inference that hair dye caused the injury
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and thus the warranty of merchantability was breached. Brennan v.
Shepherd Park Pharmacy, 138 A.2d 494 (1958 D.C.).

Implied warranties are exceptions to the waning rule, Wintz v.
Morrison, 17 Tex. 372, 67 Am. Dec. 658 (1856) of caveat emptor.
C.I.T. Corp. v. Shogren, 176 Okla. 388, 55 P.2d 956 (1936). Three
distinct theories have been advanced by the courts as the basis of
implied warranties by dealers: (1) misrepresentation of fact by the
seller, Tischer v. Bardin, 155 Minn. 361, 194 N.W. 3 (1923); (2)
intent of the parties, Stanfield v. F. W. Woolworth Co., 143 Kan.
117, 53 P.2d 878 (1936) ; and (3) principles of fair dealing imposed
by law. Bekkevold v. Potts, 173 Minn. 87, 216 N.W. 790, 59 A.L.R.
1164 (1927). Both at common law and under the Uniform Sales Act
the majority of cases, 1 WILLISTON SALES, § 235 (Third Ed. 1948,)
hold that there is an implied warranty of (1) general merchantability
and (2) an implied warranty of fitness for the buyers particular pur-
pose. Sicard v. Kremer, 133 Ohio St. 291, 13 N.E.2d 250 (1938). A
warranty of merchantability is a warranty that the goods are reason-
ably fit for the general purpose for which they are sold, while a
warranty of fitness is a warranty that the goods are suitable for the
special purposes of the buyer, which will not be satisfied by mere
fitness for general purposes. Dunbar Bros. v. Consoldiated Iron-Steel
Mfg. Co., 23 F.2d 416 (2nd Cir. 1928) (cert denied, 277 U.S. 599, 48
S.Ct. 560, 72 L.Ed. 1077 (1928); accord, Sperry Flour Co. v. De Moss,
141 Or. 440, 18 P.2d 242, 90 A.L.R. 406 (1933). These warranties
may coincide or exist separately. Brandenberg v. Samuel Stores, 211
Iowa 1321, 235 N.W. 741, 77 A.L.R. 1161 (1931). It is generally held
that the warranty for a particular purpose does not apply when the
buyer does not rely on the seller, Gary Coast Agency v. Lawry, 101
Or. 623, 201 P.2d 214 (1921), or purchases a brand name product.
Remberg v. Hackney Mfg. Co., 174 Cal. 799, 164 P. 792 (1917). The
implied warranty of general merchantability is extended to retailers
even when the goods are sold by brand name in sealed containers
in most jurisdictions and this is especially true in the sale of food.
Thus the retailer has been held liable in the following cases: Ryan
v. Progressive Grocery Stores, 255 N.Y. 388, 175 N.E. 105, (1931)
(pin in wrapped loaf of bread bought by brand name); Botti v.

Benice Grocery Co., 390 Mass. 450, 35 N.E.2d 491, 135 A.L.R. 1381
(1941) (unwholesome macaroni bought by brand name in sealed
box); Dow Drug Co., v. Nieman, 57 Ohio App. 190, 13 N.E.2d 130
(1936) (exploding cigar); and see PROSSER, The Implied Warranty
of Merchantable Quality, 21 CAN. B. REV. 446, 471 N. 160 (1943);
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contra. Bel. v. Adler, 63 Ga. App. 473, 11 S.E.2d 495 (1940) (injury
from skin cream). In Higbee v. Giant Food Shopping Center, 106
Fed. Supp. 587 (1952), a case where a home permanent caused loss
of hair the court said, "logic will permit no distinction .. .between
articles to be consumed by the human body internally and those to
be absorbed by it externally. The law should be no less solicitous
of the outside of man than of his inside."

That courts will demand reasonable standards of merchantability
of brand name products sold by retailers is clearly evidenced by the
shift away from the older doctrine of caveat emptor and the growing
number of jurisdictions holding that the action does not sound in
tort. It would appear that sellers will become increasingly responsible
to their customers for injuries sustained by use of brand name prod-
ucts sold at retail.

-JOSEPH W. POPPER, JR.

INSURANCE-COVERAGE-LIABILITY PROVISION

AND MEDICAL PAYMENTS PROVISION ARE TWO
SEPARATE CONTRACTS

Plaintiff recovered against insurer both under liability clauses of de-
fendant's insurance policy and also under the medical payments clause
for injuries sustained while riding as a passenger of defendant's
assured. Judgment was challenged by cross appeals. Held: that lia-
bility in automobile liability policy constituted insuring agreement
entirely separate from that afforded by medical payments clause
thereof and therefore recovery could be had under liability clause
for medical expenses of passenger in insured's automobile even though
payment thereof had previously been made by insurer under medical
payments clause. Distefano v. Delta Fire &c Casualty Company,
La. App._, 98 So.2d 310 (1957).

At common law an injured party cannot recover from the insurer
of a tort-feasor on theory of a third party beneficiary contract. Hawk-
ins v. McCalla, 95 Ga. 192, 22 S.E. 141 (1894). Indemnity is the
basis and foundation of all insurance law. Castellian v. Preston, 11
Q.B.D. 380 (1883). Statutes have been enacted and construed as sub-
rogating the injured party to the right which the insured would
have had against the insurance company had he paid the judgment.
Lundblad v. New Amsterdam Cas. Co., 265 Mass. 158, 163 N.E. 874
(1928). Liability clauses constitute an agreement to pay "on behalf
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of the insured" any tort liability arising from an accident. Morris v.
State Farm Mutual Auto Ins. Co., 88 Ga. App. 844, 78 S.E.2d 354
(1953). An injured party has option of seeking recovery under either

liability clause or medical payment clause but not under both.
Hawayek v. Simmons, 91 So.2d 49 (La. App. 1956).

A desire to compensate injured third parties influenced the evolu-
tion of liability insurance. It was originally only a contract of in-
demnity; it looked solely to protection of the man who bought and
paid for the insurance. Medical payment clauses were inserted in
response to a social need; they are a recognition of the fact that it
is just as important to society that the injured party be recom-
pensed as that the insured be rendered safe from liability. Prior
to 1948 there were relatively few cases arising under the medi-
cal payment clauses, notwithstanding the fact that this insurance
was readily available since the early 1930's. It is possible that policy
holders have simply not been aware of the extent and scope of the
coverage afforded by the various provisions of their policies. The
medical payment provision is expressly for the benefit of the injured
party who is an occupant of the insured car. It is a separate contract
from the liability provision. A claim based on the liability feature
of the policy is a tort claim; a claim based on the medical payments
feature of the policy is a claim sounding in contract. The medical
payments clause is not a third party indemnity contract but rather
a third party beneficiary contract intended to provide protection to
those who may come within its purview.

-DOMINIC G. Bocco

MUNICIPAL CORPORATIONS-GOVERNMENTAL
IMMUNITY-CITY HELD LIABLE FOR TORT OF

EMPLOYEE ACTING IN GOVERNMENTAL
CAPACITY

Action for wrongful death of plaintiff's husband, who suffocated
while locked in a jail left unattended by the jailer. The petition
was dismissed on motion in the trial court. On appeal to the Supreme
Court of Florida, held, reversed. If a personal injury is the direct
result of the negligence of a city officer an action may be maintained,
even though the officer acted in a governmental capacity. Hargrove
v. Cocoa Beach, .Fla.__ , 96 So.2d 130 (1957).

The general rule is that a city in the performance of its govern-
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mental functions is immune from liability, regardless of the negli-
gence of its employees. Lakoduk v. Cruger, 47 Wash.2d 286, 287 P.2d
338 (1955). This immunity had its origin in the disallowance of a suit
against an unincorporated county for negligent maintenance of a
bridge. Russel v. Men of Devon, 2 T.R. 667, 100 Eng. Rep. 359
(1788). The basis of the rule is sometimes placed on the doctrine

of sovereign immunity, Barker v. Sante Fe, 47 N.M. 85, 136 P.2d
480 (1943); the city acting in its governmental capacity, being an
arm of the state, shares its immunity. Houston v. Schilling, 150 Tex.
387, 240 S.W.2d 1010 (1951). Another basis given is that public
funds should not be diverted from their public purpose. Taylor v.
Westerfield, 233 Ky. 619, 26 S.W.2d 557 (1930). To escape the harsh-
ness of the non-liability rule, courts early distinguished a city's gov-
ernmental from its corporate capacity, and held the city liable for
torts committed while performing proprietary function. Barron v.
Detroit, 94 Mich. 601, 54 N.W. 273, 19 L.R.A. 452 (1838). Florida
recognizes police functions as being governmental in nature. Kennedy
v. Daytona, 132 Fla. 675, 182 So. 288 (1938). Even within the police
function, the Florida courts have made distinctions finding liability
for negligent operation of a police car, Avon Park v. Giddens, 158
Fla. 130, 27 So.2d 825 (1946), while denying it for negligent super-
vision of road workers by a police officer. Ballard v. Tampa, 124 Fla.
457, 168 So. 654 (1936). Suit also was allowed for failure to segregate
a prisoner with a communicable disease, as required by law, when
injury resulted. Lewis v. Miami, 127 Fla. 426, 173 So. 150 (1937).

Thus the Florida court abolishes the distinction between govern-
mental and proprietary functions for the purpose of personal injury
suits against a municipality. It should be noted, however, that the
instant case carefully preserves immunity for legislative and judicial
acts of the city, supra, p. 133. Throughout the history of the im-
munity rule, courts have narrowed its application. It is a court made
distinction which allows recovery for torts committed in the city's
"proprietary" capacity. Florida courts have further diluted the city's
immunity by finding distinctions within the governmental function
which would allow recovery. Inevitably, the distinctions came to out-
weigh the rule. The Florida court evidently felt that that which the
court could whittle, it could cut out entirely.

-FRANK M. McKENNEY
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PERSONAL PROPERTY-LIENS-IMPLIED IN
STATUTE

Plaintiff, automobile owner, brought action to recover automo-
bile which defendant held for payment of towage and storage charges
after having removed the abandoned automobile from the street at
the direction of police officers. In having the car removed, the offi-
cers had acted in accordance with GEORGIA CODE § 68-1669 (b)
which provides, "Whenever any police officer or highway patrolman
finds a vehicle unattended upon any street, highway, bridge or cause-
way, or in any tunnel, where such vehicle constitutes an obstruction
to traffic, such officer is hereby authorized to provide for the removal
of such vehicle to the nearest garage or other place of safety." GEOR-

GIA CODE § 12-703 authorizes a depositary for hire to retain pos-
session of the property until paid. The trial court held that the
defendant was entitled to a lien. Held: reversed. Although the statute
authorized removal of the automobile to a garage or other place of
safety, it did not create an agency relationship between the police
officers and the owner for the purpose of entering into a contract
for towing or storage charges and therefore the garageman did not
have a claim against the owner or a lien on the automobile for the
charges. Wilkinson v. Townsend, 96 Ga. App. 179, 99 S.E.2d 539
(1957).

Statutory lien laws, being in derogation of the common law, are
to be strictly construed, and one claiming a lien under them must
bring himself clearly within their terms. Seeman v. Schultze, 100 Ga.
603, 28 S.E. 378 (1897). Statutory liens cannot be extended by the
courts to cases not provided for by the statute. Fishback v. Foster, 23
Ariz. 206, 202 P. 806 (1922). To create a lien it is necessary that the
party creating it have the power to do so. Roehl Storage Co. v. Wilson,
268 Mich. 691, 256 N.W. 598 (1934). The courts cannot create liens
in favor of third persons for storing property without express author-
ity from the legislature to do so, Burns Motor Co. v. Briggs, 27 Ohio 80,
160 N.E. 728 (1928), but . . . "In all interpretations of statutes, the
courts shall look diligently for the intention of the General Assembly,
keeping in view at all times, the old law, the evil and the remedy",
GA. CODE ANN. § 102-102 (1933). Also, a statute should be given
reasonable construction and one that will make it effective, rather
than one which would render it nugatory, Kent v. State, 18 Ga. App.
30, 88 S.E. 913 (1916); and, ordinances intended to promote public
safety should receive reasonable and practical interpretation toward
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that result. Smeltzer v. Atlanta Coach Co., 44 Ga. App. 53, 160 S.E.
665 (1931). The meaning of a statute may be extended beyond the
precise words used in the law where that is necessary to carry out
the general scope and purpose of the act. Harris v. Commonwealth,
142 Va. 620, 128 S.E. 578 (1925). Where police found an automo-
bile abandoned and directed a garageman to remove and store it, the
court allowed the garageman a lien on the car under a statute mak-
ing the finder of lost goods a bailee for hire of the owner although
the statute did not use the word lien and although the garageman
was not actually the "finder". The court said the method adopted
by the police to remove the car and care for it was the normal and
reasonable thing to do. Moral Insurance Co. v. Cooksey, 285 P.2d
223 (Okla. 1955).

The instant case illustrates the continued existence of the old com-
mon law hostility toward liens. The court would not construe the
statute as imposing a liability not expressly provided for therein.
The majority of jurisdictions so hold. (See collection of cases, 48
A.L.R.2d 894.) However, in view of the public safety purpose of the
statute, would not the court have been justified in a more liberal
construction of the statute in order to effectuate its purpose rather
than a strict construction which will in many instances render it in-
effective?

-JLINE B. WILLIAMS

TORTS-AUTOMOBILES-GUEST STATUTES-
WHO IS A GUEST

Plaintiff, two years old at the time of the injuries complained of,
sued through her father, seeking recovery upon two grounds; (I)
ordinary negligence and (2) willful and wanton conduct. Defendant
claimed that the plaintiff was a guest and therefore could recover
only upon showing that defendant was willfully and wantonly neg-
ligent. Plaintiff recovered a judgment and on appeal, Held: the plain-
tiff, age two, could not occupy the position of a guest because she
was incapable of accepting an invitation. Green v. Jones,.Colo.
__ , 319 P.2d 1083 (1957).

"In the absence of a guest statute, the general rule in almost all
jurisdictions is that the person operating . . . an automobile must
use reasonable and ordinary care for the safety of a guest therein
and is liable for injuries proximately caused by negligence in the
operation of the vehicle." 60 C.J.S., Motor Vehicles § 399 (1) p. 977.
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The purpose of guest statutes has been to remedy the evil of the
liability of a host to a guest for failure to exercise due care. Kruzie
v. Sanders, 23 Cal. 2d 237, 143 P.2d 704 (1943) ; Koger v. Hollohan,
144 Fla. 779, 198 So. 685, 131 A.L.R. 886 (1940). A guest is a person
who takes a ride in a cai driven by another person merely for his
own pleasure, without conferring a benefit on the operator. Albrecht
v. Safeway Stores, Inc., 159 Or. 331, 80 P.2d 62 (1938). To become a
guest within automobile guest statutes one must exercise a choice
in the matter. Kudrna v. Adamski, 188 Or. 396, 216 P.2d 262, 16
A.L.R. 2d 1297 (1950). Under the theory of the implied consent of
the parents a four year old child was held to be a guest in Wendell
v. Shaw, 361 Mo. 416, 235 S.W.2d 266 (1950). A seven year old left
in the unrestricted care of the defendant was held to be a guest,
Morgan v. Anderson, 149 Kan. 814, 89 P.2d 866 (1939). A thirteen
year old was held to be a guest in Shiels v. Audette, 119 Conn. 75,
174 A. 323, 94 A.L.R. 1206 (1934). But there are cases holding that
a child cannot be a guest within the intent of the guest statutes.
Rocha v. Hulen, 6 Cal. App. 2d 245, 44 P. 2d 478 (1935) (a four
year old child held unable to give legal consent). A six year old
was held conclusively to be non sui Juris and therefore not capable
of accepting an invitation. Fuller v. Thrun, 109 Ind. App. 407, 31
N.E. 2d 670 (1941). A four year old in Kudrna v. Adamski, supra,
was not a guest as it had no capacity to exercise a choice.

The cases upon the question of whether or not a child of tender
years can be a guest within the intent and purposes of guest statutes
are seemingly in hopeless conflict. Apparently the cases granting in-
fants the status of a guest do so on the theory of implied consent.
Whereas the cases which hold contra base their reasoning upon the
ground that a child must accept to be a guest and children of tender
years are legally unable to accept an invitation. The cases which fol-
low implied consent appear to be the better reasoned and as a con-
sequence allow the defendant the protection the guest statutes are
designed to give. The instant case joins the group requiring accep-
tance by the child, but otherwise adds nothing to an already cloudy
picture.

-JOHN H. HICKS
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TORT-INVITEE-CHILD ACCOMPANYING
CUSTOMER PARENT INTO STORE

Plaintiff, a child of the age of nine months, was carried in the
arms of his father into the business establishment of the defendant
proprietor and was severely injured as the result of being struck about
the head and face by the blades of a revolving, overhead fan. The
child filed suit against the proprietor and his lessor. The trial court
sustained general demurrers to plaintiff's petition filed by both de-
fendants. In the trial court, the plaintiff and the defendants regarded
the status of the plaintiff at the time of the injury as that of a licensee.
Held, The plaintiff as he entered the business establishment had the
status of an invitee to whom the law requires ordinary care to be
accorded. Cooper v. Anderson, 96 Ga. App. 800, 101 S.E.2d 770
(1957).

The general rule applicable to storekeepers who invite the public
to enter their premises is that they are bound to use reasonable
care- to maintain, in a condition that is reasonably safe for the pur-
poses of the invitation, that portion of the premises to be used by
persons who come within the scope of the invitation. Milliken v.
Weybosset Pure Food Market, 71 R.I. 312, 44 A.2d 723 (1945). The
duty of affirmative care to make the premises safe is imposed upon
the person in possession as the price he must pay for the economic
benefit he derives, or expects to derive, from the presence of the in-
vitee; and when no such benefit is to be found, he is under no such
duty. 2 RESTATEMENT, TORTS, §§ 332, 343, comment a. Early de-
cisions as to the status of a child who enters an establishment in the
company of his parents placed undue emphasis on the necessity for
direct pecuniary profit to the proprietor and held that where a child
of tender years accompanies its parents to a store, without any inten-
tion on the part of the child to make a purchase, such child, as a
matter of law, is a mere licensee, and not an invitee. Petree v. Davison-
Paxon-Stokes Co., 30 Ga. App. 490, 118 S.E.2d 697 (1922); See also:
Fleckenstein v. Great A & P Co., 91 N.J. 145, 102 A. 700 (1917);
Mosher v. Anton G. Hanson Co., 193 Minn. 115, 258 N.W. 158 (1934).
Economic interest is of course clear when purchases are made for the
child. Belcher v. John M. Smyth Co., 243 Ill. App. 65 (1926).
The later decisions recognize economic advantage sufficient to
raise the duty of ordinary care towards children in the company
of their customer parents on the basis that the child's presence is
essential and vital to the business, for otherwise a parent may be
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unable or unwilling to transact business on the proprietor's premises
if the child must be left at home. Grogan v. O'Keefe's Inc., 267 Mass.
189, 166 N.E. 721 (1929). However, the substantial majority of the
more modern decisions have long since departed from the "economic
benefit" rule as the sole test of the invitee relationship and now hold
as respects the duty of care owed by a proprietor of a business, that
a child who accompanies his parents to a place of business open to
the general public is an invitee although neither a customer nor pro-
spective customer. Weinberg v. Hartman, 45 Del. 9, 65 A.2d 805
(1949). The theory of these cases is premised upon the proposition
that the owner, to whose premises the public is inferentially invited
to make purchases, is charged with the duty of exercising reasonable
care to see that his premises are in a safe condition for the people
who are potential customers, and therefore invitees. Weinberg v.
Hartman, supra. Where a mother is invited to trade in a store, the
shopkeeper cannot ignore the probability that she may bring her child
with her as she avails herself of the invitation, and the duty of ordi-
nary care owed to the invitee mother has been logically extended to
include the child of the customer or potential customer. Walec v.
Jersey State Electric Co., 125 N.J.L. 90, 13 A.2d 301 (1940). See also:
Pellicot v. Keene, 181 Md. 135, 28 A.2d 826 (1942), (where court
assumed child was invitee) ; Miliken v. Weybosset Pure Food Market,
supra, (where court assumed without discussion that plaintiff child
was an invitee) . The essential fact to be considered in determining
whether a child is an invitee or a mere licensee is not whether the
child intended to make a purchase or not, but whether the premises
were public or private. See Carlisle v. J. Weingarten, Inc., 137 Tex.
220, 152 S.W. 2d 1073 (1941) (rejecting the economic benefit test).
THE RESTATEMENT, TORTS, § 332 d, favors holding a child to be
an invitee when he is taken by a mother or nurse to a shop irrespective
of whether it is necessary for the customer to take the child in order
to visit the shop. Accord: Gulf Refining Co. v. Moody, 172 Miss. 377,
160 So. 559 (1935); Carlisle v. J. Weingarten, Inc., supra. The ma-
jority rule obtains that a friend or child accompanying a customer
to the store is himself an invitee. Hecht v. Jacobsen, 180 F.2d 13 (D.C.
Cir. 1950).

In the instant case the court overruled as being inapplicable to
present day conditions its prior decision in the Petree case, supra,
decided in 1923, that a child who enters a store in company with
his parents is merely a licensee. The decision in this case brings the
Georgia law in line with the majority American view and is in ac-
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cord with the recognized principle that to be an invitee, one need
not himself be on the premises for purposes of the proprietor's busi-
ness, but the visit may be for the convenience or arise out of the
necessities of others who are themselves on the premises for such a
purpose.

-MITCHEL P. HOUSE, JR.

TORTS-RECOVERY FOR FRIGHT-

NECESSITY OF IMPACT

Plaintiff, in an action to recover for husband's death, alleged that
the defendant's truck, which he had parked unattended on a hill,
had rolled down the hill and smashed the side of the house in which
plaintiff's husband was sleeping. The deceased had an apparently
mild heart condition and suffered from high blood pressure prior
to the accident. He appeared very frightened at the time of the acci-
dent and soon thereafter experienced difficulty in breathing. He
died ten days later from heart failure. Defendants moved for sum-
mary judgment, the circuit court denied the motion, and the defen-
dants appealed. Held: affirmed Even though there had been no direct
physical impact of the truck on the husband's person, facts presented
on motion for summary judgment indicating that negligence of truck
driver in parking was proximate cause of death precluded summary
judgment. Colla v. MandellaWis._ , 85 N. W. 2d 345 (1957).

"Where the only injury which a person sustains by reason of the
negligence of another is a severe fright, an action will not lie for
damages on account of such negligence." Mitchell v. Rochester R.R.
Co., 151 N. Y. 107, 110, 45 N. E. 34, 34 L.R.A. 781, (1896). This case
like many other similar cases involving the question of damages
for fright refused to permit recovery unless there was some "impact"
upon the party suffering the alleged injury and aside from some
untenable notions of causal connection the theory seemed to be that
the impact afforded the desired guarantee that the mental disturb-
ance was genuine. PROSSER, TORTS. p. 178 (2d ed., 1955). These same
courts and many others sought to avoid the rule by finding token
impact or in minor contacts with the person which actually played
no part in causing the real harm. Homans v. Boston Elev. R. Co.,
180 Mass. 456, 162 N.E. 737, 57 L.R.A. 291 (1902). Courts have found
"impact" in dust in the eye, Porter v. Delaware L. & W. R. Co., 73
N. J. 405, 63 A. 860, (1906), a slight blow, Homas v. Boston Elev. R.
Co., supra, and even the inhalation of smoke, Morter v Stack, 122
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Ohio St., 115, 120 N. E. 869. (1930). A Georgia circus case reduced
the matter of token impact to a "complete absurdity by finding
impact where defendant's horse evacuated his bowels into the plain-
tiff's lap." Christy Brothers Circus v. Turnage, 38 Ga. App. 581, 144
S.E. 680 (1928). An increasing number of courts have repudiated
the requirement of physical impact and are looking to the conse-
quences and circumstances of the accident as sufficient grounds for
recovery. Orlo v. Connecticut Co., 128 Conn. 231, 21 A. 2d 402
(1941). Absence of physical impact does not preclude recovery for

physical consequences of fright and shock, provided negligence and
causation are established. Cote v. Litawa, 96 N. H. 174, 71 A. 2d
792 (1950). The trend away from the impact requirement is still
far from complete, however, as a very recent holding refused recovery
for fright sans physical contact. Bosley v. Andrews, 184 Pa. S. 396, 135
A. 2d 101 (1957).

The instant case seems to indicate a judicial trend away from
the dogged requirement of "impact for recovery." This would seem
to be a desirable trend because it is highly illogical to deny recovery
where physical injury flows directly from extreme fright or shock,
caused by the ordinary negligence of one who owes a duty of care
to the injured person. It is not unreasonable to assume that the
fright or shock is a link in the chain of proximate causation as effi-
cient as physical impact from which like results flow and recovery may
be had.

-BOB STEED


