
COMMENTS
DOCTRINE OF ELECTION IN WORKMAN'S

COMPENSATION

An injured longshoreman, who has accepted a formal award under
the Longshoreman's and Harbor Worker's Compensation Act from
his employer's insurer, is not precluded from bringing a negligence
suit against the shipowner whose negligence allegedly caused the
injury even though another suit has been instituted against the third
party shipowner by the insurer of the employer, where the insurer
is also the insurer of the shipowner.1

I

Under the section of the act referred to above, "Acceptance of such
compensation under an award in a compensation order filed by the
deputy commissioner shall operate as an assignment to the employer
of all rights of the person entitled to compensation to recover dam-
ages against such third person." 2 The act further provides in the
case of a recovery by such assignee that the excess over such compen-
sation award and less the employer's or his insurer's expenses in the
proceedings shall be turned over to injured employee. 3 Aside from
the questions of overlapping and concurrent liability of employers
and other parties involved which arise from compensable injuries
under the act,4 the instant case deals only with the extent to which
the election by the employee to accept an award under Workmen's
Compensation or to proceed in his own name against a third party
does in fact assign his rights to his employer; or more correctly does
the election by the employee actually relinquish his rights against
third parties arising out of such injury or simply permit a second
party, the employer or his insurer subrogated by Section 933 (b) of
the act to likewise institute a suit on the same cause of action. 5 The
complexity of the present case is that the insurer of the employer, who
has paid the compensation claim is likewise the insurer of the ship-
owner under a liability policy. The insurer of the employer, having
paid the compensation award, has refused to reassign the cause to
longshoreman and has retained a law firm to bring suit against the
third party shipowner, which suit as well as the one brought by the

1. D'Amante v. Isthmian Lines, 26 LW 2442 (D.C.N.Y. Feb. 1958).
2. 33 U.S.C.A. Section 933 (b).
3. 33 U.S.C.A. Section 933 (c).
4. See 66 Yale L.J. 581.
5. D'Mante v. Isthmian Lines, supra.
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longshoreman it is bound to defend against to protect its rights as
the insurer of the shipowner. The insurer has followed this course
as a result of a 1956 decision by the Supreme Court6 where the same
conflicts of interest were present as in the instant care and which
held that "inaction by the assignee", where such assignee did not
possess such adverse interest as was felt necessary, would operate to
defeat the assignee's exclusive right to the cause of action under
the election doctrine which was long held absolute by the courts. 7

The position taken by the courts on this question of election of
remedies under the act,8 originally passed in 1927, followed several
lines of reasoning. The widely cited decision of Hunt v. Bank Line
Ltd.,9 where as in the instant case both parties were covered by the
same insurance company, held the assignment absolute stating "We
think that this control over the compromise given the employer
under subsection (g) where he is interested in the suit, is in striking
contrast with the lack of any control given the employee by sub-
section (d) and clearly indicated that it was not contemplated that
the employee should have any further interest in the cause of action
assigned to the employer under subsection (b) ." Other cases held
that a reassignment by the employer or his insurer is necessary to
protect the third party from more than one suit. 10 "Accordingly,
where the employer objects to the action by the employee against
the third party, or does not affirmatively assent thereto on the record,
the third party may assert as a complete defense to an action by the
employee, the transfer of the employee's claim to the employer by
operation of the act, since otherwise he would still be subject to a
like claim by the employer." Further, the court stated that: "The
employee must elect between compensation from his employer and
suit against the wrongdoer, he cannot have both. '""i Referring then
to cases on the subject at hand the court declared: "Without excep-
tion they all follow the rule announced by Judge Parker in the Bank
Line case and hold that acceptance of compensation under the terms
of the act operates as an absolute transfer to the employer of the sub-
stantive rights of the injured employee against the third party and

6. Czaplicki v. Vessel "S.S. Hoegh Silvercloud," 351 U.S. 525, 76 S.Ct. 946, 100
L.Ed. 1387 (1956).

7. Hunt v. Bank Line Ltd. 35 F.2d 136 (4 Cir. 1929); Johnsen v. American-
Hawaiian S.S. Co., 98 F.2d 847 (1938); The Nako Maru, 101 F.2d 716 (1939);
Moore v. Heckinger, 127 F.2d 746 (1942) .

8. 33 U.S.C.A. Section 933.
9. 35 F.2d 136 (4 Cir., 1929).

10. Moore v. Heckinger, 127 F.2d 746 (D.C. 1942).
11. Ibid at page 748.
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strips the employee of any further rights unless and until the employer
sues and recovers an amount in excess of his expenditure." 12

However, with these precedents for literally applying the election
doctrine, the Supreme Court following the logic that the act envi-
sioned the presence of a party with sufficient adverse interest to
pursue the action against the third party, and on the basis of inaction
by the insurer against the third party in the Czaplicki case, held
that prior award and assignment did not preclude the employee from
bringing suit in his own name.13 "We think, however, that allowing
suit by the employee in these circumstances is the proper way to
ensure him the rights given by the compensation act." A close read-
ing of the act fails to indicate clearly this right to have the employee's
cause pressed by someone in every case. As the instant case points out,
this inaction was only an excuse since the insurer of the employer in
fact did bring suit against the shipowner, which suit was of course in-
directly against itself and by the reasoning in the Czaplicki case would
preclude the employee's personal suit while at the same time giving
grounds for the dismissal of the suit against the shipowner by the
insurer of the employer on a lack of adverse interest.' 4 Faced with
this dilemma, the court in the instant case recognized that to follow
the Czaplicki doctrine at all was to go all the way and allow the
employee's suit only, regardless of the validity of the assignment or
the "action" on the part of the employer's insurer, since the Supreme
Court was fully aware that they were changing the law on the sub-
ject although possibly without considering the degree. 15

The crucial question, unanswered by the court, is the extent to
which the finding of conflict of intersts is necessary to force reassign-
ment. Even where the separate insurance carriers are involved it has
not been the common practice to either sue the third party or re-
assign the action to the employee. 16 A careful reading of the act
itself and certainly the prior case law on the subject, and a considera-
tion of the vigor of insurance carriers generally toward pursuing their
assignment rights together with the control over compromise of the

12. Ibid at page 748.
13. Czaplicki v. Vessel "S.S. Hoegh Silvercloud," 351 U.S. 525, 76 S.Ct 946,

100 L.Ed. 1387 (1956).
14. The shipowner's motions to dismiss both the suit of the insurer on behalf

of the employer as well as that of the longshoreman actually would seem
to have little significance since had the insurer's suit been continued could
that be considered to have changed the result.

15. Supra, Note 13 at p. 950.
16. See 30 TEMP. L. Q. 347.
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action contemplated in the act stand in contrast to this alternative
proposition.

In short, the inescapable result of the interpretation that a party
with the same interest as the employee would always be present, is
that it would seem to apply to any case where the employee alleges
that he is dissatisfied with the sufficiency of the "adverse interest"
shown by his employer or the insurer thereof. The court must then
in each case examine the handling of the cause of action by the said
employer or his insurer as to their diligence in pursuing the em-
ployee's rights. And it could hardly have been the purpose of the
act to come to be a method of forcing or financing lawsuits against
third parties in compensated injury cases.

-JAMEs E. WHITE

THE POSTURE OF FORMER JEOPARDY

ON RETRIAL

The fifth amendment to the Constitution of the United States
enunciates the proposition that no man shall "... be subject for
the same offense to be twice put in jeopardy of life or limb . . ."
The application of this monumental tenet of Anglo-American juris-
prudence is hardly considered open to other than academic question.
However, occasionally legal procedures so array themselves that the
question of former jeopardy is anything but settled. The most notable
instance in which the character of former jeopardy is open to debate
is upon retrial following the appeal of the accused.

I. HISTORICAL CONCEPT OF FORMER JEOPARDY

The roots of the prohibition against bringing a person in jeopardy
twice for the same offense are embedded in the common law pleas
of autrefois acquit (former acquittal) and autrefois convict (former
conviction) .1 To try again one who had been previously convicted
or acquitted of the same offense was "abhorrent to the law of Eng-
land."' 2 The underlying philosophy is that the state with all its power
and resources should not be allowed to make repeated attempts to
convict an individual of an alleged offense and thereby increase the

1. Vaux's Case, 4 Co. Rep. 44a, 76 Eng. Rep. 992 (K.B. 1603); 4 BLACKSTONE,

COMMENTARIES § 335.
2. Regina v. Tancock, 13 Cox, C.C. 217, 34 L.T. 455 (1876).
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